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Fisher  v.  West  Virginia  &  Pittsburg 
R.R.  Co 42  W.Va.  i83;24S.E.  570;  asL.R.Ar 

69 459 

Fleming    v.     Pittsburg,    Cincinnati, 

Chicago  &  St  Louis  R'y  Co 158  P4.  St.  130;  27  Atl.  858;  38  Am. 

St.  Rep.  835 ni74 

Fordyce  v.  Withers i  Tex.  Civ.  App.  540;    20  S.W.  766 

"305 

Fort  Worth  &  Denver  City  R»y  Co.  v. 

Hyatt. 12  Tex.  Civ.  App.  435 299 

Freeman  v.Engelmann  Transportation 

Co 36  Wis.  571 498 


Gallagher  v.  Bowie 66  Tex.  265 ;  17  S.W.  407 254 

Galveston,  Harrisburg  &  San  Antonio 

R'y  Co.  V.  Snead 4  Tex.  Civ.  App.  31 ;  23  S.W.  277. . .  .312 

(Jeitz  V.  Milwaukee  City  R'y  Co 72  Wis.  307 ;  39  N.W.  866 526 

Germantown    Passenger  R'y  Co.  v. 

Brophy 105  Pa.  St  38 109 

Germantown   Passenger  R*y  Co.   v. 

Walling \ 97  Pa.  St.  55;  39  Am.  Rep.  796 1x2 

Gillis  V.  Pennsylvania  R.R.  Co 59  Pa.  St.  129;  98  Am.  Dec.  317 61 

Gleesonv.  Virginia  Midland  R.R.  C0.140  U.  S.  435;    11  Sup.  Ct  Rep.  859; 

35  Lawy.  ed.  458 644 

Goldey  v.  Pennsylvania  R.R.  Co 30  Pa.  St  242;  72  Am.  Dec.  703 196 

Grand  Trunk  Railway  Co.  of  Canada 

V.  Stevens 95  U   S.  655 ;  24  Lawy.  ed.  535 638 

Grant  v.  Raleigh  &  Gaston  R.R.  Co.  108  N.  C.  462 ;  13  S.  £.  209. 4 

Gulf,  Colorado  &  Santa  Fe  R'y  Co. 

V.  Butcher 83  Tex.  309;  18  S.W.  583 260 

Gulf,  Colorado  &  Santo  Fe  R'y  Co. 

V.  Danshank 6  Tex.  Civ.  App.  385 ;   25  S.W.  295  .  .300 

Gulf,  Colorado  &  Santa  Fe  R'y  Co. 

V.  Dawkins 77  Tex.  228 ;    13  S.  W.  982 289 

Gulf,  Colorado  &  Santo  Fe  R'y  Co. 

V.  "Glenk. 9  Tex.  Civ.  App.  599. n295 

Gulf,  Colorado  &  Santo  Fe  R'y  Co.  v. 

McGown 65  Tex.  640 279 

Gulf,  Colorado  &  Santa  Fe  R'y  Co.  v. 

Shields 9  Tex.  Civ.  App.  652 325 

Gulf,  Colorado  &  Santo  Fe  R'y  Co.  v. 

Smith 74  Tex.  276;  11  S.W.  1104 0290 

Gulf,  Colorado  &  Santo  Fe  R'y  Co.  v. 

Smith 10  Tex.  Civ.  App.  338 326 

Gulf,  Colorado  &  Santa  Fe  R'y  Co.  v. 

Wilson 79  Tex.  371;  11  L.  R.  A.  486;  15  S.W. 

280 ;  23  Am.  St.  Rep.  345 n290 
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Hale  V.  Orand  Trunk  R.R 60  Vt.  605 ;  15  Atl.  300 328 

Hamilton  v.  Texas  &  Pacific  R'y  Co. 64  Tex.  251 ;  53  Am.  Rep.  756 256 

Hammond  v.  North  Eastern  R.R.  C0.6  S.  C.  130;  24  Am.  Rep.  467 235 

Hastings  v.  Northern  Pacific  R'j  Co. 53  Fed.  Rep.  224 n6b9 

Hawkins  v.  Front  Street  Cable  R'7 

Co 3  Wash.  592 ;   28  Pac.  1021 ;  28  Am. 

St.  Rep.  72 397 

Heighway  v,  Voorhees 4  Western  Law  J.  (Ohio)  528 07 

Herstine  ▼.  Lehigh  Valley  R.R.  Co.. .  151  Pa.  St.  244;  25  Atl.  104 214 

Heucke  ▼.  Milwaukee  City  R*y  Co. .  .69  Wis.  401 ;  34  >I.W.  243 . n526 

Heumphreus  v.  Fremont,  E.  &  M.  V. 

R.R.  Co 8S.  Dak.  103;  65  N.W.  466 n245 

Houston  &  Texas  Central  R'y  Co.  v. 

ClemmoDs 55  Tex.  88 ;  40  Am.  Rep.  799 n274 

Houston  &  Texas  Central  R'y  Co.  v. 

Hampton 64  Tex.  427 290 

Houston  &  Texas  Central  R'y  Co.  v. 

Moore 49  Tex.  31 ;  30  Am.  Rep.  98 ^ . .  .282 

Hackel  v.  Pittsburgh   &   Lake  Erie 

R.R. 152  Pa.  St.  394;  25  Atl.  639 n79 

Hughes  V.  Pullman's  Palace  Car  Co   .74  Fed.  Rep.  499 689 

Hughes  T.  Wilmington  &  Weldon  R. 

R.  Co 73  N.  C.  558 4 
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International  &  Great  Northern  R'jr 

Co.  (Receivers  of)  v.  Armstrong..  .4  Tex.  Civ.  App.  146;  23  S.W.  236.  .n3i3 
International  &  Great  Northern  R'y 

Co.  T.  Prince 77  Tex.  560;  14  S.W.  171 ;  19  Am.  St. 

Rep.  795  n288 

Ireland  v.  North  Carolina  R.R.  Co.  .63  N.  C.  523  note n6 


Jenkins  v.  Chicago,  Milwaukee  &  St. 

Paul  R'y  Co 41  Wis.  112 562 

Johns  V.  Charlotte,  Columbia  &  Au- 

gusu  R.R.  Co 39  S.  C.  162;  17  S.  E.  698;  39  Am.  St. 

Rep.  709. 243 
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Xansa«  Sl  Arkansas  Valley  R'y  Co.  v. 

Vihixe 67  Fed.  Rep.  481 ;  14  C.  C.  A.  483. . .  .651 

l^c^p  V.  Indianapolis  &  St.  Loui»  R. 
R.  Co 9  Fed.  Rep.  625 684 
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Keep  V.    Union   Railway  &  Transit                                 * 
Co ; 9  Fed.  Rep.  625 

Kleimenhagen  v.  Chicago,  Milwaukee 
&  St.  Paul  R'y  Co 65  Wis.  66;  26  N.W.  264 n562 

Knowlton  v.  Erie  R'7  Co 19  Ohio,  260;  2  Am.  Rep.  395 22 

Kreuziger  v.  Chicago  &  Northwestern 
R'y  Co 73  Wis.  158;  40  N.W.  657 0497 


Laing  v.  Colder 8  Pa.  479;  49  Am.  Dec.  533 144 

Lake  Shore  &  Michigan  Southern  R'j 

Co.  V.  Rosenzweig 113  Pa.  St.  519;  6  Atl.  545 ;  4  Cent. 

Rep.  712 79 

Lake  Shore  &  Michigan  Southern  R'y 

Co.  V.  Salzman 52  Ohio  St.  550;  31  L.  R.  A.  261 16 

Lakin  v.  Oregon  Pacific  R.R.Co 15  6re.  220;  15  Pac.  641 ;  see  also,  13 

Ore.  436;  57  Am.  Rep.  25 n6o 

Lawrence  v.  Hudson 12  Heisk.  (Tenn. )  671 246 

Lawson  v.  Chicago,  St.  Paul,  Minne- 
apolis &  Omaha  R*y  Co 64  Wis.  447 ;    24   N.W.  618 ;  54  Am. 

Rep.  634 n562 

Leonard  v.  Southern  Pacific  Co 21  Ore.  555 ;  28  Pac.  887;  15  L.  R.  A. 

221 59 

Lucas  V.  Milwaukee  &  St.  Paul  R'y 
Co 33  Wis.  41 ;  14  Am.  Rep.  735 532 
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McCall  V.  Forsyth 4  Watts.  &  S.  (Pa.)  179 60 

McCloskey  v.  Bells  Gap  R.R 156  Pa.  St.  255 ;  27  Atl.  246 214 

Malcom    v.    Richmond    &    Danville 

R.R.  Co 106N.  C.  63;  II  S.  E.  187 I 

Malone  v.   Pittsburgh   &   Lake   Erie 

R.R 152  Pa.  St.  390;  25  Atl.  638 n79 

Mann  v.  Philadelphia  Traction  Co. .  .  175  Pa.  St.  122 ;  34  Atl.  572 120 

Martin  v.  McMillan 63  N.  C.  486 n7 

Matthews  v.  Pennsylvania  R.R.  Co. .  148  Pa.  St.  191 ;  26  Atl.  67 ni04 

Maury  v.  Talmadge 2   McLean    (U.  S.  Circ.)    157;    Fed. 

Cas.  9,315 655 

Meier  v.  Pennsylvania  R.R.  Co 64  Pa.  St.  225 ;  3  Am.  Rep.  581 197 

Meuer  v.  Chicago,  Milwaukee  &  St. 

Paul  R'y  Co 5   S.  Dak.   568;     59  N.W.   945;     25 

Mexican  Central  R'y  Co.  v.    Lauri- 

cella 87  Tex.  277 ;  28  S.  W.  277 ;  47  Am.  St. 

Rep.  103 273 

Missimer  v.  Philadelphia  &  Reading 

R.R.  Co 17  Phila.  172;  42  Leg.  Int.  405 ni74 
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Missouri,  Kansas  &  Texas  R'y  Co.  v. 

Cook '.  .8  Tex.  Civ.  App.  376 0313 

Missouri,  Kansas  &  Texas  R'j  Co.  of 

Texas  v.  Rodgers 89  Tex.  675 ;  36  S.W.  243 289 

Missouri  Pacific  R'7  Co.  v.  Evans 71  Tex.  361 ;  9  S.W.  325 263 

Missouri    Pacific    R*y  Co.    v.    John- 
son  7a  Tex.  95;  10  S.W.  325 264 

Missouri    Pacific    R'j  Co.  v.   Mitch- 
ell   72  Tex.  171;  10  S.W.  411 n264 

Mitchell  V.  New  York,  Lake  Erie  & 

Western  R.R.  Co 147  U.  S.  513 644 

Moakler  v.    Willamette    Valley   R'y 

Co 18  Ore.  189;  6  L.  R.  A.  656;    17  Am. 

St.  Rep.  717 ;  22  Pac.  948 50 

Mount  Adams  &  Eden  Park  Inclined 

R>  Co.  V.  Reul 4  Ohio  C.  C.  362 n40 

Muldoon  V.  Seattle  City  R*y  Co 7  Wash.  528;    35  Pac.  422;  22  L.  R. 

A.  794;  38  Am.  St.  Rep.  901 400 

Muldoon  V.  Seattle  City  R'y  Co 10  Wash.   311;    33  L.  R.  A.  844;  45 

Am.  St.  Rep.  787 n40i 

Mullen    V.  Oregon  Short  Line,   etc., 
R- V  Co 22  Ore.  430 ;  30  Pac.  222 44 
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Nashville  &  Chattanooga  R.R.  Co.  v. 

Messino i  Sneed  (Tenn. )  220 253 

New  Jersey  R.R.  Co.  v.  Kennard.  .'.  .21  Pa.  203 151 

New  Orleans  &  CarroUton  R.R.  Co. 

v.  Schneider 60  Fed.  Rep.  210;.  13  U.  S.  App.  655 ; 

8  C.  C.  A.  571 645 

New  Orleans  &  Northeastern    R.R. 

Co.  V.  Thomas 60  Fed.  Rep.  379 n65i 
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wood 17  Wall.  (84  U.  S.)  357;  21  Lawy.  ed. 

627 624 

New  York,  Lake  Erie  &  Western  R.R. 

Co.  V.  Daugherty 1 1  W.  N.  C.  (Pa.)  437 ;  6  Am.  &  Eng. 

R.R.  Cas.  139 197 

New  York,  Texas  &  Mexican  R*y  Co. 

v.  Green 90  Tex.  257 ;  38  S.W.  31 ;  aff'g  36  S. 

W.  812 n274 

Nichols'  Adm'r  v.  Washington,  Ohio 

&  Western  R.R.  Co 83  Va.  99;  5  S.  E.  171 n346 

Norfolk  &  Western  R.R.  Co.  v.  Fer- 
guson    79  Va.  241    374 

SorioVk  &  Western  R.R.  Co.  v.  Lip- 
scomb  90  Va.  137;  17S.E.  809 375 

Sorthem  Pacific  R.R.  Co.  v.  Hess..  .2  Wash.  383 ;  26  Pac.  866 401 
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O'Donnell  v.  Allegheny  Valley  R.R. 

Co 14  Wright  (Pa.)  490 196 
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Egley 2  Wash.  409;  26  Pac.  973. 408 
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Peck  V.  Neil  3   McLean    (U.   S.     Circ.)  22 ;  Fed. 

Cas.  10,892 664 

Peck  V.Neil 3    McLean   (U.   S.    Circ.)    26;    Fed. 

Cas.  10,893 0664 

PennsyhTinia  Co.  v.  Roy 102  U.  S.  451 ;  26  Lawy.  ed.  141 593 

Pennsylvania     Co.,    etc.    v.     Wood- 
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Pennsylvania  R.R.   Co.   v.   MacKin- 
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Prince  v.  International  &  Great  North- 
ern R'y  Co 64  Tex.  144 2» 
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MALCOM  V.    RICHMOND    AND    DANVILLE 

RAILROAD  COMPANY. 

f 

Supreme   Courts  February    Term^  i8go, 

[Reported  in  io6  N.  C.  63.] 

PASSENGER  STANDING  ON  REAR  PLATFORM  OF  FREIGHT 
TRAIN  — CONTRIBUTORY  NEGLIGENCE.— A  passenger  on  a 
freight  train,  who  stands  on  the  rear  platform  without  holding  to  anything, 
is  guilt/  of  contributorj  negligence  and  cannot  recover  for  anj  injurj 
which  he  maj  sustain  bj  reason  of  the  sudden  starting  of  the  train  (i). 

SIGNAL.— A  railroad  companj  is  not  required  to  give  signals  to  passengers 
as  to  the  movement  of  trains. 

Civil  action  to  recover  damages,  tried  at  August  Term,  1889, 
of  Guilford  Superior  Court,  before  Graves,  J. 

On  the  trial,  it  appeared  that  the  plaintiff  was  a  passenger  on 
the  defendant's  freight  train  from  Winston  to  Greensboro.  A  pas- 
senger coach  was  attached  to  the  train,  and  there  was  ample  room 


I*  For  actions  covering  the  topics 
titated  in  this  volume,  decided  in  the 
Kvenl  States  and  Territories  from 
Alabtina  to  New  York  inclusive,  ar- 
noged  in  alphabetical  order  of  States, 
tee  9  Am.  Neg.  Cas.  The  cases  re- 
ported in  this  volume  comprise  those 
decided  in  the  several  States  from 
Korth  Carolina  to  Wjoming  inclu- 
nve,  arranged  in  alphabetical  order 
^  States,  and  the  Federal  Courts  of 


the  United  States.  The  cases  are 
chronologically  arranged  and  grouped 
under  their  respective  topics,  from 
the  earliest  period  to  1897.  Subse- 
quent cases  on  the  subjects  treated  in 
American  Nbgliobncb  Cases,  from 
1897  to  date,  are  reported  in  vols.  1-6 
Ambrican  Nbgligbncb  Rbports 
and  the  current  numbers  of  that  series 
of  Reports. 
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in  the  same  for  the  accommodation  of  all  of  the  passengers. 
While  the  train  was  taking  in  wood  at  a  wood  station,  the  plaintiff 
went  on  the  rear  platform  of  the  coach  and  stood  there,  without 
holding  to  anything,  until  the  train  started  *'  with  such  a  jerk  as  to 
throw  him  off  violently  on  the  rails/'  by  reason  of  which  he  was 
injured.  The  negligence  attributed  to  the  defendant  is  that  the 
train  was  started  without  any  signal  or  other  notice. 

At  the  conclusion  of  the  testimony  his  Honor  intimated  an 
opinion  that,  upon  the  testimony,  the  plaintiff  could  not  recover ; 
whereupon  the  plaintiff  submitted  to  a  nonsuit,  and  appealed. 
Judgment  affirmed. 

J.  T.  MOREHEAD,  for  plaintiff. 

D.  SCHENCK,  for  defendant. 

Shepherd,  J, — ^Whatever  may  be  the  duty  which  the  law  im- 
poses upon  railroad  companies  in  respect  to  giving  signals  when 
their  trains  are  approaching  crossings  and  regular  stations,  it  is 
clear  that  it  has  no  application  to  the  case  before  us. 

The  Supreme  Court  of  Alabama  in  Railroad  Co.  v.  Hawk,  i8 
Eng.  &  Am.  R.  R.  Cas.  194  (i),  in  construing  statutes  requiring 
such  signals  to  be  given,  says:  "These  precautions,  so  far  as  ap- 
plicable to  persons,  are  intended  obviously  for  the  benefit  of  the 
traveling  public,  and  others  who  have  a  right  to  be  warned  of  ap- 
proaching trains,  for  their  personal  protection  against  injury. 
Passengers  who  are  on  the  trains  are  not  ordinarily  included  in  the 
letter  or  spirit  of  the  statute.  They  do  not  need  such  signals  of 
warning  for  their  protection,  and  they  cannot,  therefore,  be  con- 
strued to  be  entitled  to  them."     Railroad  Co.  v.  Boudrou,  92  Pa. 

St.  495  (2). 

The  place  of  this  accident  was  a  mere  wood  station,  and  the 
train  only  stopped  there  for  the  purpose  of  taking  on  wood.  The 
defendant  was  under  no  duty  to  give  signals  at  such  a  place,  ex- 
cept, perhaps,  for  the  purpose  of  warning  its  employees,  and  they 
alone  could  take  advantage  of  any  omission  in  this  respect. 

Apart  from  this,  however,  we  are  of  the  opinion  that  the 
plaintiff    was    guilty    of    contributory     negligence.       ''Railroad 

I.   Ala.  Gt.  So.  R.  R.  Co.  r.  Hawk,  2.   Reported  with  the  Pennsyivania 

*]2  Ala.  112,  18  Am.  &  Eng.   R.   R.      cases  in  this  volume, /<?.«/. 
Cas.  194,  is  reported  in  a  Am.  Neg. 
Cas.  ID.. 
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companies  are  only  bound  to  exercise  due  care  that  a  passenger 
is  not  injured  through  their  fault,  and  are  not  required  to  exercise 
such  a  supervision  over  him  as  absolutely  prevents  his  being  in- 
jured by  his  own  fault.  In  other  words,  if  a  passenger  voluntarily 
puts  himself  in  a  dangerous  position,  he  cannot  claim  indemnity 
from  the  company."  2  Wood's  Railway  Law,  §  303.  "The 
company,  as  held  in  some  of  the  cases,  cannot  be  expected  to 
treat  its  passengers  as  children,  or  to  put  them  under  restraint. 
Passengers  must  take  the  responsibility  of  informing  themselves 
concerning  the  every-day  incidents  of  railway  traveling,  and  the 
company  could  do  business  upon  no  other  basis."  Mitchell  v^ 
Railroad  Co.,  12  Am.  &  Eng.  R.  R.  Cas   165  (i). 

The  plaintiff  must  have  been  aware  of  the  dangerous  position  in 
which  he  placed  himself.  He  was  warned  of  this  danger  by  the 
regulation  of  the  defendant  forbidding  passengers  to  ride  upon 
platforms ;  he  must  have  known  of  the  sudden  startings  and  jolt« 
ings  peculiar  to  freight  trains,  and  he  must  also  have  known,  when 
he  placed  himself  upon  the  platform,  that  the  train  was  likely  to 
start  at  any  moment.  Notwithstanding  all  this,  he  leaves  his  seat 
in  the  coach  and  puts  himself  in  this  dangerous  position,  without 
even  taking  the  simple  precaution  of  supporting  himself  by  hold- 
ing to  the  railing  or  anything  else. 

That  no  recovery  can  be  had  under  such  circumstances  is,  it 
seems  to  us,  too  plain  for  further  discussion.  See  Wood's  Rail- 
way Law,  supra^  and  the  notes. 

There  was  no  error  in  the  ruling  of  the  court.     Affirmed. 

RIDING  IN  CABOOSE  OF  FREIGHT  TRAIN— CON- 
TRIBUTORY  NEGLIGENCE.— In  Wallace  v.  Western 
North  Carolina  R.  R.  Co.,  98  N.  C.  494  (1887),  where  plain- 
tiff, a  passenger  on  a  freight  train,  riding  in  a  caboose,  there 
being  seats  provided  for  him,  was  thrown  down  and  injured  by 
the  sudden  starting  or  jerking  of  the  train,  the  passengers  who 
were  seated  not  being  injured,  it  was  held  that  there  was  some  evi- 
dence of  contributory  negligence  which  should  have  been  submitted 
to  the  jury.  It  was  also  held  that  a  person  taking  passage  on  a 
freight   train,   knowing  the  risks   incidental  thereto,   is  bound  to 

I.  Mitchell  V.  Chicago  &  Grand  k,  Eng.  R.  R.  Cas.  165,  is  reported  in 
Trunk  R'jr  Co.,  51  Mich,  236,  12  Am.      4  Am.  Neg.  Cas.  37. 
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exercise  more  care  than  upon  ordinary  passenger  trains.  Judgement 
for  plaintiff  reversed  ( i ) . 

DERAILMENT  OF  TRAIN  —  DEFECTIVE  TRACK  — 
EVIDENCE.—  In  Hughes  v.  Wilmington  and  Wcldon  RaU- 
road  Co.,  73  N.  C.  558  (1875)  the  syllabus  states  the  case  as  fol- 
lows :  Where  in  an  action  against  a  railroad  company  to  recover 
damages  sustained  by  the  plaintiff  by  reason  of  the  failure  of  the  de- 
fendant to  keep  its  track  in  repair,  it  was  in  evidence  that  the  cars 
of  the  defendant  ran  off  the  track  between  A  and  B,  which  points 
were  twenty-five  miles  apart :  Held,  that  evidence  was  admissible 
to  show  that  the  witness  had  passed  over  the  same  road  two  days 
before  the  plaintiff  received  the  injury,  and  that  at  some  point  on 
the  road  witness  had  felt  a  severe  jar,  and  that  on  the  day  the  cars 
ran  off  witness  was  in  the  cars  and  predicted  that  at  a  point  ahead 
the  passengers  would  feel  a  severe  jar,  and  that  the  prediction  was 
verified,  although  the  point  at  which  the  jar  occurred  was  not 
shown  to  be  the  point  at  which  the  cars  ran  off.  Verdict  and  judg- 
ment for  plaintiff  affirmed. 

MAIL  AGENT  INJURED  IN  DERAILMENT  OF  TRAIN 
—EVIDENCE.— In  Grant  v.  Raleigh  and  Gaston  Railroad 

Co.)  108  N.  C.  462  (1891),  an  action  to  recover  damages  alleged  to 
have  been  occasioned  by  the  negligence  of  defendant,  in  that  while 
plaintiff  was  in  the  regular  discharge  of  his  duty  as  mail  agent  in  one 
of  the  cars  attached  to  and  forming  part  of  one  of  defendant's  regular 
passenger  and  mail  trains,  in  motion,  the  same  was  thrown  violently 
from  the  track,  and  he  sustained  serious  physical  injuries,  there 
was  a  verdict  and  judgment  for  defendant,  which,  on  appeal,  was 
affirmed.  It  was  held  that  the  condition  of  the  track  at  places 
other  than  that  at  which  the  accident  happened  could  not  prove  or 
disprove  the  condition  of  the  track  at  the  latter  place,  and  evidence 
on  that  point  was  properly  excluded.  It  was  also  held  that  leaving 
cars  on  a  side  track  is  not  of  itself  negligence ;  certainly  it  is  not 
when  the  cars  are  not  in  the  way  of  trains  passing  on  the  main 
track. 


I.  The  Wallace  case  is  cited  in 
Smith  v,  Richmond  &  Danvillb 
R.  R.  Co.,  99  N.  C.  241  (1888),  an 
action  for  damages  for  injuries  sus- 
tained on  a  freight  train,  on  the  point 
that  the  dangers  naturally  incident  to 
travel  by  rail  are  greater  on  freight 
than  on  passenger  trains,  and  call  for 
a  correspondingly  higher  degree  of 


care  on  the  part  of  passengers.  In 
the  Smith  case  plaintiff  was  injured, 
while  sitting  on  the  arm  of  a  seat  in 
the  car,  by  the  bumping  of  cars  as 
they  were  being  coupled  to  the  train. 
Held,  that  plaintiff  was  not  entitled  to 
recover,  and  ruling  of  court  below, 
nonsuiting  plaintiff,  affirmed. 
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FALLING   INTO   HOLE   AT    STATION    PLATFORM.— 
In  Stokes  v.  SufiTolk  and  Carolina  Railroad  Co.,  107  N.  C.  178 

(1890),  an  action  to  recover  damages  for  injuries  alleged  to  have 
been  received  because  of  the  negligence  of  the  railway  company  to 
provide  suitable  means  by  which  passengers  might  have  access  to 
trains,  there  was  evidence  tending  to  show  that  a  shallow  ditch,  not 
more  than  two  feet  wide,  ran  parallel  with  defendant's  track  at  the 
point  where  passengers  got  on  and  off  the  cars;  that  a  bridge  or 
platform,  fifteen  feet  wide,  was  erected  over  it;  that  it  was  in  good 
condition,  except  that  one  plank  was  slightly  shorter  than  others; 
that  the  plaintiff,  in  the  daytime,  in  attempting  to  get  on  the  train, 
stepped  into  a  hole  caused  by  the  short  plank,  and  was  injured: 
Held,  that  the  defendant  was  entitled  to  an  instruction  that  if  the 
jury  found  the  bridge  to  be  such  as  testified  to,  it  was  sufHcient  as  a 
crossing-place  for  passengers,  and  the  defendant  was  not  chargeable 
with  negligence.     Verdict  and  judgment  for  plaintiff  reversed. 

INJURED  WHILE  ON  ROUTE  TO  JOIN  CONFEDER- 
ATE  ARMY— CARRIER  NOT  LIABLE— PUBLIC  EN- 
EMY.—In  Turner  v.  North  Carolina  Railroad  Co.,  63  N.  C. 
533  (1869),  an  action  for  personal  injuries  sustained  on  defendant's 
train,  the  plaintiff  showed  that  at  the  time  of  the  occurrence 
(April  21,  1865)  he  was  a  citizen  of  Virginia,  and  an  officer  of  the 
Confederate  army;  that  upon  the  fall  of  Richmond,  a  few  days 
previously,  he  had  escaped  from  a  Confederate  hospital  there, 
without  having  been  captured  or  paroled ;  that  he  came  from  Rich- 
mond to  the  neighborhood  of  the  Company  Shops  in  Alamance 
county,  and  on  April  21,  1865,  took  passage  in  a  train  belonging 
to  the  defendant  for  Greensboro;  and  that  his  object  in  going  to 
Greensboro  was  to  report  to  General  Joseph  E.  Johnston,  command- 
ing the  Confederate  forces  in  this  department  at  that  time.  The 
personal  injuries  of  which  he  complained  were  received  upon  that 
train,  through  the  alleged  negligence  of  the  officials  of  the  com- 
pany. The  court,  thereupon,  at  the  instance  of  the  counsel  for  the 
defendant,  intimated  an  opinion  that  the  plaintiff  could  not  recover, 
by  reason  of  the  unlawfulness  of  the  errand  on  which  he  was  going 
tt  the  time  of  the  alleged  injury;  he  then  and  there  being  an  officer 
of  the  Confederate  army,  in  the  line  of  his  duty  as  such,  upon  his 
way  to  report  to  his  superior,  and  so  engaged  in  an  act  of  hostility 
to  the  Government  of  the  United  States  ( i ) .    Thereupon  the  plaintiff 

t.  The  Reporter  of  the  case  at  bar  *'A8  some  misapprehension  arises 

(TuuniK  tf.  North  Carolina  R.  R.      as  to  the  extent  of  the  principle  ad- 
Co.)  adds  the  following  note:  ministered    bj  the  presiding   Judge 
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submitted  to  a  nonsuit,  and  appealed.     The  Supreme  Court  (per 
Rbadb,  J.)  said:  ''The  court  in  which  the  plainti£F  seeks  redress 
for  an  alleged  injury,  is  a  court  of  the  government  of  one  of  the 
States   of    the   United   States.     The   plaintiff   was  engaged   in    a 
rebellion  against  the  Government  of  the  United  States,  and  having 
for  a  time  absented  himself  from  the  service  of  the  Rebellion,  he 
contracted  with  the  defendant  to  convey  him  to  the  field  of  active 
operations,  that  he  might  report  for  such  service  again  ;  and  he  com- 
plains that  the  defendant  was  guilty  of  negligence  in  transporting 
him,  and  that  thereby  he  was  damaged;  and,  thereupon,  he  asks 
that  the  court  will  enforce  his  claim,  and  help  him  to  redress.     If 
the  Rebellion  had  been  successful,   and  a  government  had  been 
founded  upon  that  success,  it  would  doubtless  have  been  legitimate 
for  the  courts  of  such  government  to  adjust  the  rights  of  those  who 
had  been  engaged  as  its  agents  in  establishing  the  government. 
But  will  the  courts  of  the  government  which  was  attempted  to  be 
destroyed,  interfere  to  redress  one  of  the  insurgents  who  was  dis- 
abled in  the  very  act  of  hostility  to  the  government  whose  aid  he 
now  seeks  ?     If  the  defendant,  who  is  alleged  to  have  committed 
the  injury,  were  a  friend  of  the  United  States,  it  would  seem  to  be  an 
ungenerous  discrimination  to  subject  him  to  damages  for  an  act  of 
which  his  government  had  the  benefit ;  and  if  the  defendant  was  a 
co-rebel   with   the   plaintiff,  and   they  were   in    part   delicto^  the 
government  would  consult  its  dignity,  and  not  interfere  in  their 
dispute.     But  this  must  be  understood  to  be  restricted  to  acts  clearly 
rebellious,  or  intimately  connected  with  the  Rebellion,  and  in  aid 
of  it ;  for,  very  clearly,  the  present  courts  will  take  cognizance  of 
all  matters  of  a  civil  nature  between  rebels,  not  intimately  con- 
nected with  and  in  aid  of  the  Rebellion,     In  the  view  of  the  courts 
of  the  present  government,  the  service  in  which  the  plaintiff  was 


upon  the  trial  of  the  case  below,  the 
Reporter  adds  that  during  the  same 
term  of  Alamance  Court,  in  the  case 
of  Ireland  v.  North  Carolina 
R.  R.  Co.  (being  a  suit  for  damages 
occasioned  by  the  same  negligence 
that  injured  the  plaintiff  in  the  case 
above),  the  plaintiff,  who  was  also 
shown  to  be  an  officer  of  the  Con- 
federate States  army,  under  the  in- 
struction of  his  Honor,  recovered  a 
verdict  for  |2,ooo,  the  defendant  hav- 
ing failed  to  show  that  he  was  then 
going  in  order  to  report  to  General 


yoknston;  also,  that  at  the  same  term 
in  the  case  of  Clark,  Adm'r,  v.  Ra- 
leigh &  Gaston  R.  R.  Co.,  it  was 
shown  that  the  intestate  was  an 
officer  of  the  Confederate  States  at 
home  on  furlough,  and  that  he  was 
killed  by  the  negligence  of  officials  of 
the  defendant,  whilst  returning  home 
from  a  visit  to  friends.  Under  the 
instructions  of  his  Honor,  the  plain- 
tiff recovered  a  verdict  for  $3,000. 
All  these  cases  were  conducted  bj  the 
same  counsel." 


Carrier  of  Persons, 


engaged  was  illegal.  The  act  of  going  to  the  field  of  operations 
was  illegal,  and  the  contract  of  the  defendant  to  aid  him  by  carry- 
ing him  to  the  field  was  an  illegal  contract,  and  upon  the  supposi- 
tion that  both  parties  were  rebels, —  the  most  favorable  one  for  the 
plaintiff — there  can  be  no  recovery  upon  it.  Martin  v,  McMillan, 
63  N.  C.  486  (1).  The  objection  was  properly  taken  on  the  plea 
of  the  general  issue.  There  is  no  error."  Judgment  affirmed. 
Graham  appeared  for  appellant;  Phillips  &  Mbrrimon,  for 
appellee. 

STAGE  COACH  PROPRIETOR  CANNOT  RECOVER 
FROM  ROAD  COMPANY  FOR  DEFECTIVE  ROAD,  DAM- 
AGES ASSESSED  AGAINST  HIM  FOR  INJURIES  TO 
PASSENGER  BY  UPSETTING  OF  STAGE  COACH.— In 
Talmads^e  y.  Zanesville  and  Marysyille  Road  Co.,  11  Ohio, 

197  (1842),  an  action  by  Talmadge  against  the  road  company  alleg- 
ing that  he  was  the  proprietor  of  a  coach  for  passengers  which  was 
upset  by  reason  of  an  insufficient  road  made  by  the  road  company, 
whereby  his  coach  was  injured,  and  a  passenger,  by  the  name  of 
Maury,  hurt,  who  recovered  of  him  a  judgment  for  $2,300,  which, 
with  the  other  damages,  Talmadge  claimed  to  recover  from  the  com- 
pany (2).  On  the  trial  in  the  Common  Pleas,  Talmadge  offered  to 
the  jury  the  record  of  the  recovery  had  against  him  by  Maury.  The 
declaration  in  that  case  counts  against  Talmadge  for  his  negligence, 
in  overloading  his  coach,  driving  in  the  night  without  lights,  etc. 
[See  Maury  v.  Talmadge,  2  McLean,  157,  reported  with  the  United 


1.  Martin  v.  McMillak,  Adm'r, 
63  N.  C.  486  ( 1869),  an  action  brought 
npon  a  bond,  it  was  held  that  where 
plaintiff  sold  mules  to  an  agent  of  the 
Confederate  government,  at  a  reduced 
inice,  giving  as  his  reason  for  thus 
lelling  them,  that  they  were  to  be 
used  in  the  military  employment  of 
rach  government,  the  contract  was 
tgainst  public  policy,  and,  therefore, 
no  recovery  could  be  had  on  a  bond 
l^ven  for  the  payment  of  the  purchase 
money.  Citing  and  approving  Phil- 
lips V.  HoOKKR,  Phil.  £q.  193  (62 
N.  C.  193)  where  it  was  said  "  that  if 
the  illegal  use  to  be  made  of  the 
Roods  enters  into  the  contract,  and 
(onos  the  motive  or  inducement  in 
the  mind  of  the  vendor,  then  he  can- 
not recover,  provided  the  goods  are 


actually  used  to  carrj  out  the  con- 
templated design ;  but  bare  knowledge 
on  the  part  of  the  vendor  that  the 
vendee  intends  to  put  the  goods  to  an 
illegal  use,  will  not  vitiate  the  sale 
and  deprive  the  vendor  of  all  remedy 
for  the  purchase  money."  In  the 
Martin  case  the  vendor  said  "  as  you 
want  them  for  the  illegal  purpose, 
you  may  have  them  at  a  reduced 
price."  And  the  goods  were  in  fact 
used  for  the  illegal  purpose. 

2.   In      HSIGHWAY      V.      VOORHBSS 

(Ohio),  4  Western  Law  J.  528,  it  was 
held  that  recovery  from  a  stage  coach 
proprietor  cannot  be  had  if  a  stage 
coach  be  upset  and  a  passenger  injured, 
where  the  driver  is  induced  by  the 
passenger  to  deviate  from  the  usual 
course. 
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States  Circuit  Court  cases  in  this  volume,  post.^  The  road  com- 
pany  objected  to  the  admission  of  this  record,  but  the  court  over* 
rilled  the  objection,  and  admitted  the  evidence.  A  verdict  was  had 
in  favor  of  Talmadge,  and  judgment  for  $2,300  was  rendered.  On 
error  to  the  Supreme  Court,  the  judgment  of  the  Common  Pleas 
was  reversed  and  writ  of  error  was  brought  to  reverse  the  judgment 
of  the  Supreme  Court.  Judgment  affirmed.  The  Supreme  Court 
held  that  where  passengers,  injured  by  the  upsetting  of  a  stage 
coach,  have  recovered  against  the  proprietors,  the  damages  assessed 
in  such  action  cannot  be  recovered  by  the  coach  proprietors  from 
the  road  company  for  failing  to  keep  the  road  in  repair,  which,  in 
some  degree,  occasioned  the  accident;  but  a  recovery  may  be  had 
for  the  injury  done  to  the  coach. 


RAILWAY  COMPANY  V.  HERRIOK. 

Supreme  Courts  Ohio,  January  Term,  i8g2, 

[Reported  in  49  Ohio  St.  25.] 

CROSSING  TRACK  AT  STATION  — STRUCK  BY  TRAIN— CON- 
TRIBUTORY NEGLIGENCE  — EVIDENCE.— Wiiere,  in  an  action 
against  a  railwaj  company  to  recover  damages  for  Injuries  received  at  one 
of  its  stations,  by  being  struck  by  an  incoming  train,  the  plaintiff  claimed 
to  have  been  misled  by  information  that  the  train  which  struck  him  was 
late,  whereas,  in  fact,  it  was  on  time,  or  nearly  so,  and  that  acting  upon 
such  information  he  was  crossing  its  track  when  it  suddenly  ran  upon  and 
struck  him,  it  is  competent,  to  rebut  any  inference  of  contributory  negli- 
gence that  might  arise  from  the  circumstances  of  the  accident,  to  introduce 
to  the  jury  declarations  of  strangers  to  the  record,  made  in  his  presence* 
that  the  train  was  late. 

PASSENGER— EVIDENCE.— Where,  in  such  case,  it  became  material  to 
establish  that  the  plaintiff  was  at  the  station  to  take  passage  on  one  of  its 
trains,  a  declaration,  made  by  him  as  he  left  his  house  on  his  way  to  the 
station,  that  he  was  going  to  another  station  on  the  same  railway,  Is  com- 
petent evidence  to  establish  his  character  as  a  passenger. 

CONDITION  OF  CROSSING— EVIDENCE.— In  such  case  the  condition 
of  the  crossing  at  the  time  of  the  accident,  whether  thronged  with  people 
or  otherwise,  is  a  material  circumstance,  and  evidence  tending  to  prove  its 
condition,  in  this  respect,  is  competent. 

Error  to  the  Circuit  Court  of  Huron  County.  Judgment  af- 
firmed. 

The  defendant  in  error,  by  an  action  brought  in  the  Court  of 
Common  Pleas  of  Huron  county,  sought  to  recover  of  the  plain- 
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til!  in  error  damages  for  injuries  he  had  received  by  being  struck 
by  a  passenger  train  of  plaintiff  in  error,  at  Norwalk,  Ohio.  The 
action  was  tried  in  said  court,  and  a  verdict  and  judgment  ren- 
dered for  the  Railway  Company.  This  judgment  was  reversed  by 
the  Circuit  Court,  whereupon  this  proceeding  was  brought  by  the 
Railway  Company  to  reverse  the  judgment  of  the  Circuit  Court 
and  reinstate  or  afiirm  that  of  the  Court  of  Common  Pleas. 

John  M.  Lemon,  for  plaintiff  in  error. 

S.  A.  WiLDMAN  and  G.  T.  Stewart,  for  defendant  in  error. 

Bradbury,  J. —  The  defendant  in  error,  in  his  petition  in  the 
Court  of  Common  Pleas,  averred,  among  other  matters,  that  he 
had  bought  of  the  Railway  Company  a  ticket  entitling  him  to 
travel  on  its  railroad  from  Norwalk  to  Collins,  the  station  next 
cast  from  Norwalk,  and  return ;  that  on  his  way  to  the  passenger 
train  to  take  passage,  it  was  necessary  to  cross  a  track  of  defend- 
ant on  which  a  west-bound  passenger  train  was  due;  that  the 
Railway  Company  had  caused  notice  to  be  posted  on  its  bulletin 
board  there,  that  this  latter  train  was  fifteen  minutes  late,  and  that 
defendant  in  error,  relying  on  said  notice,  was  lawfully  crossing 
Said  track  when  said  latter  train,  hidden  from  his  view  by  obstruc- 
tions, came  into  the  station  on  time,  or  nearly  so,  and  at  a  reckless 
and  negligent  rate  of  speed,  without  signal,  by  bell,  whistle  or 
otherwise,  whereby  he  was  injured,  without  fault  on  his  part,  by 
being  violently  struck  and  run  upon  by  said  train. 

The  Railway  Company  by  answer  put  in  issue  all  these  aver- 
ments of  the  petition,  except  that  the  defendant  in  error  was 
struck  and  injured  by  the  train.  It  also  answered  that  "  the  plain- 
tiff was  well  acquainted  with  the  movements  of  trains  and  the 
tracks  and  premises  where  he  was  injured,  and,  on  said  December 
8,  1 88 1,  without  necessity  or  excuse  therefor,  went  upon  de- 
fendant's railroad  track,  and,  by  his  own  negligence  and  want  of 
ordinary  care,  directly  contributed  to  his  injury,"  which  last  de- 
fense was  denied  by  the  reply. 

The  issues  thus  made  up  between  the  parties  required  the  plain- 
tiff in  the  Court  of  Common  Pleas,  to  prove  that  he  was  at  the 
station  in  the  character  of  a  passenger ;  it  was  also  material  for 
him  to  show  that  he  was  misled  and  his  vigilance  lulled  by  the 
statement  on  the  bulletin  board  of  the  Railway  Company  that  the 
train  was  late.     He  complained  in  the  Circuit  Court,  among  other 
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things,  that  the  Court  of  Common  Pleas  had,  on  the  trial  in  the 
latter  court,  excluded  from  the  jury  certain  evidence  that  was  ad- 
missible to  establish  his  contention  in  these  particulars,  and  that 
incompetent  evidence  had  been  admitted  by  that  court  over  his 
objection.  The  Circuit  Court  stated  upon  its  journal  that  the 
grounds  of  its  action  in  reversing  the  judgment  of  the  Court  of 
Common  Pleas  were  the  rulings  of  the  latter  court  in  admitting  and 
rejecting  evidence,  and  that  in  other  respects  it  found  no  error  in 
the  proceedings  of  that  court.  This  entry  on  the  journal  of  the 
Circuit  Court  excludes  any  inference  that  the  judgment  was  re- 
versed because  the  verdict  was  against  the  weight  of  the  evidence, 
and,  therefore,  the  judgment  of  the  Circuit  Court  may  be  reviewed 
by  this  court. 

The  bill  of  exceptions  does  not  purport  to  contain  all  the  evi- 
dence, nor  even  any  considerable  part  of  it,  but  is  limited  to  that 
which  was  offered  and  rejected  or  immediately  connected  with  and 
explanatory  of  it,  and  that  which  plaintiff  below  contends  was  im- 
properly admitted. 

The  item  of  evidence  first  excluded  from  the  jury  as  shown  by 
the  bill  of  exceptions,  was  in  the  deposition  of  Vinton  F.  Sheldon, 
who  testified  to  a  declaration  of  the  porter  at  the  hotel,  of  which 
it  appears  the  plaintiff  below  was  proprietor.  The  witness  was 
asked  if  he  was  present,  and  if  so,  what  he  saw  of  it,  etc.  He  an- 
swered :  **  I  was  there.  It  was  in  the  morning  of  the  8th  of 
December;  I  was  waiting  to  take  a  train  to  Wakeman.  Mr.  Her- 
rick  sent  a  porter  over  to  see  about  the  train,  as  I  was  stopping  at 
Herrick's  hotel  and  wished  to  take  the  train.  The  porter  reported 
the  train  fifteen  minutes  late."  The  last  sentence,  "The  porter 
reported  the  train  fifteen  minutes  late,"  was,  on  motion  of  the 
Railway  Company,  excluded  from  the  jury,  to  which  ruling  the 
plaintiff  below  excepted. 

This  evidence,  we  think,  was  competent  and  should  have  been 
admitted ;  it  was  not  offered  in  proof  of  the  fact  that  the  train  was 
fifteen  minutes  late,  or  even  late  at  all.  The  plaintiff  below  did 
not  contend  that  the  train  was  late ;  it  was  not  his  theory  of  the 
accident ;  on  the  contrary  he  insisted  that  it  came  in  on  time,  or 
nearly  so.  That,  in  his  view,  was  the  immediate  cause  of  his  in- 
jury; he  acted  on  the  supposition  that  the  train  was  late,  and 
crossed  the  railroad  track  to  enter  as  a  passenger  a  car  of  another 
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train  of  the  same  company  going  in  another  direction,  because  he 
believed  it  to  be  late.  The  state  of  his  belief  in  this  respect  be- 
comes important  upon  the  question  of  his  own  contributory  neg- 
ligence; his  vigilance  had  been  disarmed,  as  he  contended,  by 
information  that  he  had  no  cause  to  suspect  was  false.  This  it  was 
material  that  he  should  establish,  and  whatever  evidence  tended 
to  that  end  was  competent.  The  report  of  his  own  messenger, 
whether  true  or  false,  certainly  tended  to  show  that  he  believed  the 
train  to  be  late.  Acting  upon  such  information  one  might  well  at- 
tempt to  cross  a  railway  track  without  being  chargeable  with  neg- 
ligence, whereas  if  he  had  acted  heedlessly  without  inquiry,  the 
act  would  be  properly  characterized  as  negligent,  or  even  reckless. 
Nor  was  this  evidence  less  competent  because  he  had  afterward 
seen  the  notice  upon  the  bulletin  board  himself.  Error  committed 
in  the  rejection  of  competent  evidence  is  not  cured  because  there 
was  other  and  even  stronger  evidence  to  establish  the  same  fact 
introduced  to  and  considered  by  the  jury. 

On  the  trial  in  the  Court  of  Common  Pleas  the  defendant  in  error 
read  in  evidence  to  the  jury,  the  deposition  of  George  E.  Miller, 
who  was  a  clerk  at  the  Herrick  House,  a  hotel  of  which  the  de- 
fendant in  error  was  proprietor.  In  response  to  a  question  put  to 
him,  this  witness  answered :  "  In  the  morning  Mr.  Herrick  was 
injured  he  started  out  and  said  he  was  going  to  Collins.  I  asked 
him  if  he  had  his  ticket,  as  he  had  one  in  the  money  drawer,  and 
I  looked  to  see  if  he  had  it."  Upon  the  motion  of  the  Railway 
Company  the  words  "  said  he  was  going  to  Collins "  were  ruled 
out,  to  which  ruling  defendant  in  error  excepted. 
The  defendant  in  error  had  averred  in  his  petition :  — 
"That  he  had  bought  and  procured  of  the  defendant  a  ticket  as 
a  passenger  on  its  trains  to  and  from  Collins,  the  station  on  said 
railroad  next  east  of  said  Norwalk,  and  at  the  time  of  the  occur- 
rences hereinafter  stated,  was  crossing  said  track  nearest  to  said 
platform,  for  the  purpose  of  taking  passage  on  said  eastward-bound 
train  for  said  Collins." 

The  Railway  Company  had  not  only  denied  this,  but  had  also 
averred  as  a  separate  ground  of  defense  that  the  defendant  in  error, 
**wMout  necessity  or  excuse  therefor ^  went  upon  defendant's  rail- 
road track,  and  by  his  own  negligence  and  want  of  ordinary  care, 
directly  contributed  to  said  injury." 
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It,  therefore,  became  material  for  defendant  in  error  to  show- 
that  he  was  injured  while  on  his  way  to  the  train  that  ran  to 
Collins,  for  the  purpose  of  getting  on  as  a  passenger  to  be 
carried  to  that  place.  Was  his  declaration  that  he  "was  going^ 
to  Collins,"  competent  evidence  of  that  fact?  That  depends 
whether  the  declaration  was  contemporaneous  with  and  ex- 
planatory of  the  act  of  departure.  One  departing  from  home 
may  have  in  view  any  conceivable  place,  or  any  conceivable 
purpose,  as  his  destination  or  object.  The  act  of  departure  is 
thus  in  itself  of  the  most  ambiguous  character;  it  does  not 
afford  the  slightest  cue  to  the  object  of  the  journey;  it  is  nat- 
ural and  usual — according  to  the  common  experience  of  man- 
kind—  that  the  party  should  say  something  respecting  his 
departure,  of  an  explanatory  character.  Declarations  thus  made 
are  a  part  of  the  act  itself.  Starkie  in  his  treatise  upon  Evi- 
dence lays  down  the  rule  as  follows :  '*  In  the  first  place,  an 
entry  or  declaration  accompanying  an  act  seems,  on  principles 
already  announced,  to  be  admissible  evidence  in  all  cases  where 
a  question  arises  as  to  the  nature  or  quality  of  that  act  *  *  * 
Such  evidence  is  also  admissible  on  the  same  principle  to  show 
the  intention  with  which  an  act  is  done,  where  the  intention 
is  material.  Thus,  on  questions  of  bankruptcy,  declarations 
made  by  a  trader,  contemporary  with  or  during  the  act  of  ab- 
senting himself  from  his  place  of  residence  or  business,  are  con- 
stantly admitted  in  proof  of  the  real  nature  and  quality  of  the  act. 
Indeed,  wherever  an  entry  or  declaration  reflects  light  upon  or 
qualifies  an  act  which  is  relevant  to  the  matter  in  issue,  and  is  evi- 
dence in  itself,  it  becomes  admissible  as  part  of  the  res  gestce^  if  it 
be  contemporaneous  with  the  act  •  •  •  ."  lo  Ed.  466,  467. 
This  doctrine  has  received  the  sanction  of  this  court  in  a  number 
of  cases.  **  Where  an  act  of  a  party  is  admissible  in  evidence,  his 
declarations,  at  the  time  explanatory  of  that  act,  are  also  admis- 
sible as  part  of  the  res  gesta^  Wetmore  v,  Mell,  i  Ohio  St  26. 
See  also,  Insurance  Co.  v.  Tobin,  32  Ohio  St.  78;  Leggett  v^ 
State,  15  Ohio  283;  Moore  z/.  State,  2  Ohio  St.  500;  Dickson  v^ 
State,  39  Ohio  St.  73.  This  doctrine  is  discussed  and  maintained 
by  the  text  writers,  Wharton  on  Evidence,  262,  1 102,  Greenleaf 
on  Evidence,  108,  as  well  as  illustrated  by  almost  innumerable 
adjudicated  cases,  only  a  small  number  of  which  need  be  referred 
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to.  Milne  v.  Leister,  7  H.  &  N.  786  (i)  ;  Blake  v,  Damon,  103 
Mass.  199;  Ahern  v.  Goodspeed,  72  N.  Y.  108;  Louden  z/. 
Blythe,  16  Penn.  St.  532;  Scott  z/.  Shelo,  28  Gratt  891  ;  Stevens 
V.  McCloy,  36  Iowa,  659;  Colquitt  v.  State,  34  Tex.  550. 

As  every  intendment  favorable  to  the  ruling  of  the  Court  of 
Common  Pleas  should  have  been  indulged  by  the  Circuit  Court, 
and  should  be  by  this  court  also,  the  question  arises  whether  the 
record  discloses  with  sufficient  certainty,  that  the  declaration  ex- 
cluded was  made  by  the  defendant  in  error  at  the  time  he  departed 
to  take  the  train,  rather  than  upon  some  other  occasion  when  he 
may  have  left  the  hotel.  The  bill  of  exceptions  is  meager;  it 
docs  not  purport  to  set  forth  all  the  evidence  or  all  the  other  pro- 
ceedings had  at  the  trial.  All  that  it  discloses  on  this  subject  is 
as  follows :  "  Plaintiff  then  read  in  evidence  to  the  jury  the  depo- 
sition of  George  E.  Miller,  who  testified  that  he  was  clerk  of  the 
plaintiff  at  his  hotel,  the  Herrick  House,  when  the  said  injury  to 
the  plaintiff  occurred,  and  in  reply  to  the  question  of  what  he  then 
saw,  the  witness  said :  *  In  the  morning  Mr.  Herrick  was  injured 
he  started  out  and  said  he  was  going  to  Collins.  I  asked  him  if 
he  bad  bis  ticket,  as  he  had  one  in  the  money  drawer,  and  I  looked 
to  see  if  he  had  it.'  To  which  words  *  said  he  was  going  to  Col- 
lins' the  defendant  objected."  This  witness  stated,  as  disclosed  in 
another  part  of  the  bill  of  exceptions,  that  the  ticket  was  gone  when 
he  looked  to  see  if  Herrick  had  it.  So,  take  the  entire  bill  of  ex- 
ceptions, it  shows  that  the  defendant  in  error  had  procured  a  ticket 
to  Collins  and  had  it  in  the  money  drawer  of  his  hotel ;  that  he 


I.  In  Milne  v.  Leister,  7  H.  &  N. 
786,  trover  for  goods,  the  question 
was  whether  the  plaintiff  sold  the 
goods  to  A  on  his  own  account 
(through  whom  the  defendant 
claimed),  or  to  A,  as  agent  for  G 
snd  Co.,  who,  however,  never  au- 
thorized the  purchase.  At  the  time 
of  the  bargain,  A  referred  the  plain- 
tiffs to  B  for  inquiry  as  to  the  respon- 
tibillt/of  G  and  Co.,  the  plaintiffs  al- 
leging that  the  reference  was  required 
And  given  as  to  their  responsibilitj 
tsbujers,  the  defendant  alleging  that 
H  was  merely  as  to  their  responsibilitj 
as  shippers  on  behalf  of   A.     The 


plaintiffs  wrote  to  their  agent  as  fol- 
fows :  "  We  wish  you  to  call  and 
see  B,  and  inquire  as  to  the  trust- 
worthiness of  G  and  Co.,  and  also  of 
A,  who  is  making  a  rather  large  pur- 
chase of  goods  for  the  above  party, 
and  who  refers  us  to  B;  write  by 
return."  An  answer  was  received, 
but  was  not  in  evidence.  Held^  that 
the  letter  was  admissible  as  evidence 
for  the  plaintiffs,  on  the  ground  that 
it  was  part  of  the  res  gestce^  and  that 
they  were  entitled  to  have  the  whole 
of  it  read  and  submitted  to  the  con- 
sideration of  the  jury. 
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had  taken  it  out  of  the  drawer  and  was  leaving  the  hotel  when  he 
made  the  declaration  respecting  his  destination.  From  those  cir- 
cumstances we  think  it  fair  to  infer  that  he  was  at  the  time  depart* 
ing  on  his  proposed  journey ;  but  whether  he  was  or  not,  as  there 
are  other  grounds  upon  which  the  judgment  of  reversal  should  be 
affirmed,  it  is  quite  proper,  at  this  time,  to  declare  the  true  rule 
respecting  this  evidence,  as  the  death  of  the  defendant  in  error  in 
all  probability  makes  this  declaration  the  only  evidence  now  at- 
tainable of  the  intent  with  which  he  left  the  hotel  on  the  morning 
of  the  accident. 

The  defendant  in  error  also  read  in  evidence  the  deposition  of 
W.  O.  Foldger,  who  testified  as  follows : — 

"  I  was  walking  towards  the  west  end  of  the  depot,  my  back  to 
the  engine,  to  cross  the  track  diagonally,  when  I  heard  the  call, 
and  turned  my  head,  the  engine  was  then  right  behind  me/'  being 
the  same  by  which  the  plaintiff  was  then  and  there  injured.  And 
the  plaintiff's  attorney  then  asked  the  witness  in  said  deposition, 
**  State  whether  or  not  you  saw  other  persons  who  were  in  danger 
of  being  run  over  by  it?  "  To  which  the  witness  answered :  "There 
were  people  crossing  till  the  engine  was  right  there,  and  someone 
hallooed.  I  saw  no  one  hit  except  the  plaintiff."  To  which  ques- 
tion and  answer  the  defendant  objected,  and  the  court  sustained 
the  objection  and  ruled  out  said  question  and  answer  from  the  de- 
position, and  the  same  were  not  read  in  evidence  to  the  jury,  to 
which  ruling  of  the  court  the  plaintiff  then  and  there  excepted. 

The  condition  of  the  crossing  at  the  time  of  the  accident  was 
material ;  was  it  thronged  with  people  or  otherwise  ?  The  train 
might  not  have  been  chargeable  with  carelessness,  even  though  it 
came  into  the  station  at  a  high  rate  of  speed,  if  the  defendant  in 
error  alone,  or  with  only  a  few  others  were  there,  while  it  might  be 
careless,  or  even  reckless,  to  dash  in  at  the  same  rate,  among  a 
crowd  of  people  who  mighty  jostle  against  and  impede  each  other 
in  their  struggles  to  escape.  The  question  was  subject  to  the 
criticism  that  it  called  for  an  opinion  of  the  witness,  as  to  whether 
there  were  '*  other  persons  who  were  in  danger  of  being  run  over 
by  it,"  but  the  answer  was  free  from  that  objection ;  it  was  limited 
to  matter  of  fact.  **  There  were  people  crossing  till  the  engine 
was  right  there,  and  some  one  hallooed.  I  saw  no  one  hit  except 
the  plaintiff."     This  answer  was  competent  evidence,  and  should 


Carrier  of  Persons.  15 

have  gone  to  the  jury ;  it  not  only  tended  to  establish  negligence 
in  the  running  and  management  of  the  train,  but  also  had  some 
tendency  to  refute  the  charge  of  contributory  negligence,  by  estab- 
lishing the  existence  of  conditions  at  the  time  likely  to  create 
panic  and  confusion,  if,  as  claimed,  the  rapidly  moving  train  came 
suddenly  and  unexpectedly  upon  the  crowd  of  people  at  the  cross- 
ing, thereby  causing  the  choice  of  means  of  escape  more  difficult 
and  perplexing. 

The  other  testimony  excluded  from  the  jury  is  not  of  sufficient 
importance  to  require  special  notice ;  most,  if  not  all  of  it,  was 
immaterial,  or  came  within  the  well  settled  rules  of  the  books,  that 
exclude  hearsay  evidence.  If  there  were  any  that  did  not  in  its 
own  nature  fall  within  either  of  these  two  classes,  the  bill  of  ex* 
ceptions  is  too  meager  to  disclose  its  materiality,  and  its  exclusion, 
therefore,  was  not  erroneous. 

The  only  remaining  question  relates  to  the  admissibility  of  the 
ordinance  of  the  village  of  Norwalk  prescribing  the  maximum  rate 
of  speed  at  which  trains  may  be  run  through  the  village.  The 
Railway  Company  was  not  charged  with  running  its  train  at  this 
time  at  a  greater  rate  of  speed  than  the  ordinance  permitted ;  no 
issue  of  the  kind  was  made  up ;  there  was  not  a  word  in  any  of 
the  pleadings  to  indicate,  even,  that  the  village  of  Norwalk  had 
ever  adopted  an  ordinance  on  this  subject.  In  what  manner, 
therefore,  the  ordinance  could  enlighten  the  jury  respecting  the 
issues  on  trial  before  them  is  not  shown  by  an  examination  of 
the  pleadings  alone.  Surely  the  plaintiff  in  error  could  not  justify 
dashing  its  train,  regardless  of  consequences,  if  it  did  so,  into  a 
crowd  of  people  crossing  its  track  because  its  rate  of  speed  at  the 
time  was  within  the  limits  prescribed  by  ordinance.  If  such  use  of 
the  evidence  can  be  supposed  to  have  been  attempted,  we  must  pre- 
sume that  the  court  properly  limited  its  operation  in  the  charge 
given  to  the  jury,  or  would  have  done  so  upon  request  of  the 
other  party  if  made  at  the  proper  time. 

It  was  not  error,  however,  to  admit  the  ordinance  in  evidence  if 
it  were  competent  for  any  purpose.  The  pleadings,  as  before 
stated,  do  not  mention  it,  and  the  bill  of  exceptions  is  very  meager, 
yet,  enough  can  be  gathered  from  it  to  disclose  that  a  controversy 
arose  during  the  trial  as  to  the  rate  of  speed  at  which  the  train, 
before  it  reached  the  station,  passed  through  the  village  of  Nor- 
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walk,  though  nothing  appears  to  show  the  distance  it  ran  within 
the  corporate  limits;  the  plaintiff  in  the  Common  Pleas  Court 
contending  that  the  train  ran  through  the  village  at  a  rate  exceed- 
ing fifteen  miles  an  hour,  the  defendant  on  the  contrary  claiming 
that  the  rate  of  speed  was  less  than  that.  In  this  connection  it  is 
at  least  conceivable,  if  not  apparent,  that  it  might  have  been 
material  for  the  Railway  Company  to  show  that,  in  passing  through 
the  village,  and  before  it  approached  the  station  near  enough  to 
enable  its  employees  to  see  the  condition  of  the  crossing,  the  train 
did  not  move  at  an  unlawful  rate  of  speed,  which  would  render  its 
management  and  control  more  difficult  when  the  danger  at  the 
crossing  was  discovered.  We  can  not  say,  therefore,  that  the 
court  erred  in  admitting  the  ordinance  in  evidence. 

Judgment  affirmed. 

DiCKMAN  and  Spear,  JJ.,  dissented  from  the  judgment  of  af- 
firmance. 


LAKE  SHORE  AND  MICHIGAN  SOUTHERN 
RAILWAY  COMPANY  V.  SALZMAN  (i). 

Supreme  Courts  Ohio,  Aprils  ^^95' 

[Reported  in  52  Ohio  St.  550.] 

ASSISTING  TO  REMOVE  SICK  PASSENGER—  FALLING  BETWEEN 
PLATFORMS  OF  CARS.— Where  a  passenger  was  taken  sick  on  a 
railroad  train  and  plaintiff  with  other  passengers  was  requested  to  assist 
the  sick  man  to  the  caboose  at  the  end  of  the  train,  and  while  passing  be* 
tween  the  passenger  and  caboose  cars,  plaintiff  fell  between  the  platforms 
and  was  injured,  the  railroad  company  was  held  liable. 

SICK  PASSENGER  — DUTY  OF  CARRIER.— A  railroad  company  owes 
a  duty  to  a  sick  passenger  to  take  such  care  of  him  as  is  reasonably  practi- 
cable with  the  facilities  at  hand,  without  unreasonable  delay  of  the  train, 
or  discomfort  to  the  other  passengers. 

VERDICT— DAMAGES.— After  the  amount  of  a  verdict,  in  an  action  not 
founded  on  a  contract,  has  had  the  sanction  of  a  jury,  and  both  the  Com- 
mon  Pleas  and  Circuit  Courts,  the  Supreme  Court  will  not  usually  inter- 
fere to  reduce  the  amount. 

Error  to  the  Circuit  Court  of  Williams  County.     Judgment 
affirmed, 

I.  Affirming  9  Ohio  C.  C.  230. 
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William  Salzman  resided  in  Bryan,  Williams  county,  Ohio. 
On  the  morning  of  April  26,  1887,  he,  with  his  wife,  went  on  an 
excursion  train  to  Toledo,  in  company  with  a  number  of  his 
brother  Odd  Fellows  and  their  wives,  to  attend  the  dedication  of 
the  Odd  Fellows*  Temple  at  the  latter  place.  At  the  conclusion 
of  the  ceremonies  in  the  evening,  he,  with  some  of  his  friends, 
visited  some  of  his  acquaintances  around  the  city  until  about  nine 
o'clock,  when  he  went  to  the  Union  Hotel  and  thence  with  his 
wife,  about  eleven  o'clock,  to  the  Union  Passenger  Station  to  take 
the  train  home.  The  passenger  train  was  a  special  one,  made  up 
on  purpose  to  carry  the  excursionists  to  their  homes,  and  con- 
sisted of  a  locomotive  and  four  passenger  coaches,  all  properly 
connected  together  continuously  one  after  the  other,  properly 
v'anned  and  lighted,  and  which  offered  ample  and  abundant 
convenience  and  accommodation  for  the  carriage  of  the  plain- 
tiff and  his  wife,  and  all  the  passengers  taking  passage  upon  said 
train. 

After  the  train  had  pulled  out  of  the  station,  but  before  pro- 
ceeding on  its  way,  there  had  been  placed  and  attached  to  the 
rear  of  said  train,  as  a  protection  and  guard  to  said  train,  and  for 
the  sole  use  of  the  trainmen,  a  caboose  car,  provided  with  all  the 
tools,  lanterns,  and  implements  for  an  emergency.  The  platform 
of  the  caboose  was  several  inches  lower  than  the  platform  of  the 
passenger  coach,  and  the  space  between  the  two  platforms  was 
from  twelve  to  fifteen  inches. 

Salzman  and  his  wife  had  taken  seats  in  the  rear  passenger 
coach,  and  the  train  proceeded  on  its  way.  It  had  not  gone  far 
before  a  man  by  the  name  of  Charles  Shawley,  a  brother  Odd 
Fellow,  and  who  occupied  the  seat  immediately  in  front  of  Salz- 
man, was  taken  sick  and  was  suffering  great  pain,  occasioned  by 
scrotal  hernia. 

Some  of  the  friends  of  the  sick  man  sent  for  Mr.  Wm.  Darby, 
a  friend  of  the  sick  man,  who  in  turn  went  for  Dn  Rotsel,  also  on 
the  train.  The  doctor  attended  Mr.  Shawley,  but  was  unable  to 
reduce  the  hernia  in  the  seat  where  the  sick  man  was.  He  said 
it  was  necessary  to  find  some  place  where  the  man  could  be  put 
on  his  back,  and  his  lower  clothes  removed.  The  passenger  car 
was  filled  principally  with  ladies,  and  that  was  not  a  proper  place 
to  expose  his  person.     Thereupon  Mr.  Darby  went  for  Conductor 
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Covert  and  told  him  the  trouble,  and  asked  him  if  there  were  not 
some  place  on  the  train  where  they  could  take  the  man  and  lay 
him  on  his  back.  Conductor  Covert  said  there  was  a  caboose  at 
the  rear  of  the  train,  having  seats  at  the  side,  and  also  a  cot,  where 
they  could  take  the  man  when  the  train  stopped  at  the  next  station. 
Mr  Darby  went  back  into  the  caboose  to  see  and  arrange  for  Mr. 
Shawley's  coming.  The  conductor  informed  his  rear  brakeman 
of  the  trouble,  and  that  when  the  train  arrived  at  the  next  station 
the  man  would  be  moved  back  into  the  caboose,  and  to  look  after 
and  attend  to  same,  and  not  to  give  any  signal  to  start  the  train 
until  everything  was  well. 

As  the  train  began  to  slow  down  for  the  next  station,  four  per- 
sons,  vtjs,,  Dr.  Rotsel,  Messrs.  Campbell,  Salzman,  and  Elliott, 
picked  Mr.  Shawley  up  out  of  the  seat  and  started  towards  the 
rear  end  of  the  car.  The  brakeman  at  that  time,  passmg  back  to- 
the  rear  end  of  the  car,  stopped  them,  requesting  them  to  take 
plenty  of  time  and  not  to  come  out  onto  the  platform  until  the 
train  had  come  to  a  full  stop.  When  the  train  stopped,  the  brake- 
men  opened  the  door,  and  told  the  men  carrying  Shawley  they 
could  come  on. 

Thus  far  the  facts  are  undisputed.  On  part  of  plaintiff  in  error 
it  is  claimed,  in  addition  to  the  foregoing,  that  the  brakeman,  after 
he  opened  the  door  of  the  car  and  told  them  to  come  on,  imme- 
diately crossed  over  and  down  the  caboose  step  to  the  ground,, 
stepped  between  the  passenger  and  caboose  platforms,  held  up 
his  lantern  to  light  the  way  across,  and  as  the  men  came  out  onta 
the  platform,  called  out  to  them,  **  Look  out  and  be  careful  in 
stepping  across " ;  that  this  warning  and  notice  was  heard  by  all 
those  carrying  Mr.  Shawley,  as  well  as  Mr.  Shawley  himself,  and 
including  also  Mr.  Salzman;  that  the  two  ahead  and  in  advance,. 
Rotsel  and  Campbell,  heard  the  warning  and  stepped  down  and 
across;  that  Mr.  Salzman  heard  the  notice  and  warning,  but  mis- 
took or  misunderstood  the  call,  and  in  stepping,  stepped  a  little 
short  and  between  the  two  platforms,  fell  and  was  injured. 

On  part  of  defendant  in  error  it  is  claimed  that  the  conductor 
was  present  and  asked  Mr.  Salzman  to  assist  in  carrying  the  sick 
man  to  the  caboose ;  that  there  was  no  light  on  the  platform ;  that 
it  was  not  sufficiently  lighted  to  enable  a  person  to  cross  over  ta 
the  caboose  in  safety;  that  the  warning  "Look  out  and  be  careful! 
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in  stepping  across"  came  just  as  the  step  forward  was  being  made> 
and  coincident  therewith ;  that  defendant  in  error  had  no  notice 
or  knowledge  of  the  condition  of  the  step,  and  that  there  was  a 
sudden  jerk  of  the  car  by  the  engine  just  as  the  step  across  was 
being  made. 

A  verdict  was  returned  in  favor  of  the  plaintiff  below,  and  a 
motion  filed  by  defendant  below  for  a  new  trial,  which  motion  was 
overruled,  and  judgment  entered  on  the  verdict,  to  which  defend- 
ant below  excepted. 

On  petition  in  error  the  Circuit  Court  affirmed  the  judgment. 
Thereupon  a  petition  was  filed  in  this  court  to  reverse  the  judg- 
ments below. 

E.  D.  Potter  and  C.  A.  Bowersox,  for  plaintiff  in  error. 

F.  H.  HURD,  C.  H.  Masters,  and  C.  S.  Bentley,  for  defendant 
in  error. 

Bnrket,  J. — ^This  case  was  tried  to  a  jury  three  times,  and 
three  judgments  rendered  in  favor  of  the  plaintiff  below.  The 
case  was  three  times  before  the  Circuit  Court,  and  twice  before 
this  court  The  second  judgment  in  the  Common  Pleas  was 
reversed  by  the  Circuit  Court,  on  the  ground  that  the  verdict  was 
not  sustained  by  sufficient  evidence;  and  that  judgment  of  re- 
versal was  affirmed  by  this  court 

It  is  claimed  now  by  plaintiff  in  error,  that  the  evidence  upon 
which  the  last  verdict  in  the  Common  Pleas  was  rendered,  is  sub- 
stantially the  same  as  that  upon  which  the  second  verdict  was 
rendered,  and  as  the  Circuit  Court  found  that  the  second  verdict 
was  not  sustained  by  sufficient  evidence,  it  should  have  found  that 
the  last  verdict  was  not  sustained  by  sufficient  evidence,  and  that 
failing  to  so  find  is  error. 

The  defendant  in  error  claims  that  the  evidence  in  the  last  trial 
was  much  stronger  in  his  favor  than  at  the  second  trial,  and  that 
the  last  verdict  is  sustained  by  sufficient  evidence. 

Be  that  as  it  may,  the  Circuit  Court  affirmed  the  last  judgment, 
and  thereby  said  that  the  evidence  was  sufficient  to  sustain  the 
verdict  Even  conceding  that  the  evidence  in  the  second  and 
third  trials  was  the  same,  the  rule  is  that  the  last  judgment  con- 
trols. The  Circuit  Court  may  have  concluded  that  its  former 
judgment  was  wrong,  and  in  this  last  judgment  concluded  to  right 
the  wrong.     This  court,  not  being  required  to  weigh  the  evidence. 
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did  not  examine  the  evidence  when  this  case  was  here  the  first 
time,  to  see  whether  the  Circuit  Court  was  right  or  wrong  as  to 
the  verdict  not  being  sustained  by  sufficient  evidence ;  neither  do 
we  now  weigh  the  evidence  to  ascertain  whether  the  last  verdict 
was  sustained  by  sufficient  evidence.  The  judgment  of  the 
Circuit  Court  on  that  question  is  usually  final. 

The  charge  of  the  court  excepted  to  is  as  follows: — 

**  If  the  jury  find,  from  the  evidence,  that  the  plaintiff,  pursuant 
to  the  direction  or  request  of  the  conductor  of  defendant's  train, 
attempted  to  assist  in  the  carrying  of  Mr.  Shawl ey  from  the  pas- 
senger coach  to  the  caboose,  and  that,  in  so  doing,  he  used  rea- 
sonable care,  and  was  injured  by  reason  of  exposure  to  a  danger 
of  which  he  was  not  aware,  and  of  which  the  servants  of  defend- 
ant, if  exercising  only  reasonable  care,  would  have  known  of,  and 
either  protected  him  from  or  given  him  timely  and  adequate  warn- 
ing of;  then  in  that  case  defendant  is  liable  for  the  injury  resulting 
from  exposure  to  such  danger. 

On  part  of  plaintiff  in  error  it  is  urged,  in  support  of  the 
exception  to  this  part  of  the  charge,  that  the  conductor  had  no 
control  over  Mr.  Salzman  to  order  him  to  do  anything  in  aid  of 
the  sick  man;  that  as  Mr.  Salzman  was  not  bound  to  obey  the 
orders  of  the  conductor  in  that  regard,  whatever  he  did  was  purely 
voluntary  on  his  part,  and  that  he  assumed  all  the  risks  incident 
to  his  voluntary  acts,  and  that  the  conductor  had  no  authority  to 
bind  the  company  in  giving  orders  as  to  the  sick  man. 

On  part  of  the  defendant  in  error  it  is  urged  that  there  is  no 
difference  in  the  obligation  of  the  company,  whether  the  removal 
of  the  sick  man  was  undertaken  by  the  direction  and  order  of  the 
conductor,  or  simply  by  his  permission ;  that  the  duty  devolved 
upon  the  company  to  take  reasonable  care  of  the  sick  passenger 
on  its  tram,  and  that  when  other  passengers  assisted  the  officers 
of  the  train  in  the  performance  of  that  duty,  the  company  owed  to 
such  assisting  passengers  the  obligation  of  ordinary  care  to  pre- 
vent injury  to  them. 

If  no  duty  devolved  upon  the  company  to  take  reasonable  care 
of  the  passenger  who  became  sick  on  its  train,  then  neither  the  or- 
der, direction,  or  permission  bound  the  company,  because  such 
order,  direction,  or  permission  was  not  within  the  scope  of  his 
employment,  and  not  in  the  line  of  his  duties. 
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The  case,  therefore,  turns  upon  the  question,  whether  or  not  a 
duty  devolves  upon  a  railroad  company  to  take  reasonable  care 
of  passengers  who  become  sick  after  entering  its  cars. 

In  travel  by  ship,  care  and  medical  attendance  are  always  pro- 
vided by  the  company,  as  one  of  the  necessities  of  the  journey. 
In  travel  by  rail,  no  such  necessity  exists,  and,  therefore,  a  railroad 
company  is  under  no  obligation  to  furnislv  hospitals  on  wheels,  or 
physicians  or  nurses  to  attend  the  sick  on  their  journeys.  But 
without  hospitals,  and  without  physicians  and  nurses  of  their  own, 
still  much  can  be  done  to  alleviate  the  pains  and  aches  of  a  sick 
passenger.  While  the  train  is  in  motion,  the  passenger  is  utterly 
helpless  as  to  aid,  except  from  those  on  the  train.  His  fellow- 
passengers  owe  him  no  duty,  except  humanity.  The  alternative  is 
presented  of  being  cared  for  by  his  fellow-passengers,  by  the  com- 
pany, or  to  writhe  in  pain  and  sickness.until  relieved  by  death,  or 
the  end  of  his  journey.  By  taking  passage  and  paying  his  fare  the 
relation  of  carrier  and  passenger  is  established  between  the  com- 
pany and  himself,  and  as  he  is  under  the  control  of  the  company 
for  many  purposes,  and  debarred  by  the  rapid  movement  of  its 
trains  from  receiving  aid  from  the  outside  world,  it  would  seem  to 
follow  as  a  necessity  of  the  situation  that  those  who  have  received 
his  money,  and  are  thus  rapidly  transporting  him,  should  assume 
the  obligation  of  taking  reasonable  care  of  him,  in  case  of  sickness 
while  on  the  train.  This  obligation  is  on  the  company,  not  only 
for  the  benefit  of  the  sick  person,  but  also  for  the  comfort,  and 
sometimes  the  safety  of  the  other  passengers.  A  sick  person  by 
his  cries  and  moans,  may  so  annoy  the  other  passengers  as  to  re- 
quire  his  removal  to  a  separate  apartment,  or  from  the  train.  In 
case  of  smallpox  or  cholera,  or  other  contagious  disease,  the 
comfort  and  safety  of  the  other  passengers  would  demand  the  early 
removal  of  the  afflicted  passenger  from  the  train.  The  company 
would  in  such  case  be  charged  with  the  duty  of  removal,  and  rea- 
sonable care  thereafter,  until  the  afflicted  person  could  be  other- 
wise cared  for.  Atchison,  Top.  &  S.  F.  R.  R.  Co.  v.  Weber,  33 
Kan.  543,  52  Am.  Rep.  543  (i)  ;  ConoUy  v.  Crescent  City  R.  R. 
Co.,  41  La.  Ann.  57  (2). 

I.  See  note  of  the  Weber  case  in  8         2.  The  Conollj  case  is  reported  in  8 
Am.  Neg.  Cas.  374.  Am.  Neg.  Cas.  309. 
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It  is,  therefore,  clear  that  the  company  owed  a  duty  to  the  sick 
passenger,  and  was  under  obligation  to  take  reasonable  care  of 
him — such  care  as  was  fairly  practicable  with  the  facilities  at 
hand,  without  unreasonable  delay  of  the  train,  or  discomfort  to  the 
other  passengers. 

The  defendant  in  error  assisting  in  the  care  of  such  sick  pas- 
senger by  direction  or  permission  of  those  in  charge  of  the  train, 
was  entitled  to  at  least  ordinary  care  on  their  part  for  his  protec- 
tion from  injury.  There  was,  therefore,  no  error  as  against  the 
defendant  below  in  the  part  of  the  charge  excepted  to.  In  fact, 
the  charge  throughout  was  much  more  favorable  to  plaintiff  in 
error  than  to  defendant  in  error. 

There  was  also  an  exception  to  another  part  of  the  charge,  but 
when  taken  in  connection  with  the  whole  charge,  there  was  no 
error. 

The  verdict,  $9,100,  seems  large,  but  if  too  large,  a  remittitur 
should  have  been  ordered  by  the  Court  of  Common  Pleas,  or  the 
Circuit  Court. 

After  the  amount  of  a  verdict,  in  an  action  not  founded  on  con- 
tract,  has  had  the  sanction  of  a  jury,  and  both  the  Common  Pleas 
and  Circuit  Courts,  this  court  will  not  usually  interfere  to  reduce 
the  amount. 

Judgment  affirmed. 

PASSENGER  INJURED  BY  EXPLOSION  ON  TRAIN  — 
CONTRACT  EXEMPTING  FROM  LIABILITY— LAW  OF 
PLACE. — The  plaintiff  sued  in  the  court  below  to  recover  damages 
for  personal  injury  occasioned  by  the  bursting  of  a  defective  boiler, 
attached  to  one  of  defendant's  trains  of  cars,  upon  which  the  plaintiff 
was,  at  the  time  of  the  accident,  being  carried  as  a  passenger,  under 
a  contract  for  carriage  from  Dunkirk,  in  the  State  of  New  York, 
to  New  York  city,  in  the  same  State.  The  defendant,  by  answer, 
avers  that  the  plaintiff  was,  at  the  time  of  the  alleged  injury,  rid- 
ing on  defendant's  cars  as  a  passenger,  under  a  contract  made  in 
the  State  of  New  York,  and  valid  by  the  laws  thereof,  by  the 
terms  of  which  the  plaintiff  was  to  be  carried  gratuitously,  and 
assumed  and  took  upon  himself  all  risk  of  accident,  and  agreed  that 
the  defendant  should  not  be  liable,  under  any  circumstances  of  neg- 
ligence of  their  agents  for  any  injury  to  his  person,  or  any  loss  or  in- 
jury to  his  property.    To  this  answer  the  plaintiff  demurred,  and  his 
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demurrer  having  been  overruled,  judgment  was  entered  for  the  de- 
fendant. To  reverse  this  judgment,  for  supposed  error  in  overruling 
his  demurrer,  the  plaintiff  filed  his  petition  in  error  in  the  District 
Court,  where  the  case  was  reserved  for  the  decision  of  the  Supreme 
Court.  In  delivering  judgment  in  this  court,  Scott,  J.  said:  *'  It 
has  been  repeatedly  held  by  this  court,  that  a  common  carrier  cannot, 
in  this  State,  even  by  express  contract,  relieve  himself  from  liability 
for  injuries  caused  by  his  own  negligence,  or  that  of  his  servants, 
in  the  discharge  of  the  duties  incident  to  his  employment.  But,  in 
this  case,  the  plaintiff  by  his  demurrer  admits  that  the  contract  for 
his  carriage  was  made  in  New  York,  and  was  wholly  to  be  per- 
formed in  that  State;  that  it  expressly  stipulated  for  defendant's 
exemption  from  all  liability  for  such  negligence  as  that  which  con- 
stitutes his  cause  of  action,  and  that  such  contract  exempting  the 
carrier  from  liability  is  valid  in  that  State.  As  the  contract  was 
made  within  the  jurisdiction  of  New  York,  and  contemplated  no 
action  outside  of  that  jurisdiction,  it  is  clear  that  the  question  of 
its  validity  must  be  determined  solely  by  the  laws  of  New  York. 
The  rights  and  obligations  of  the  parties  to  such  a  contract,  and  in 
respect  to  the  manner  of  its  execution,  cannot  be  affected  by  the 
laws  or  policy  of  other  States.  If  no  cause  of  action  arose  to  the 
plaintiff  under  his  contract,  when  the  accident  occurred,  the  trans- 
action cannot  be  converted  into  a  cause  of  action  by  the  fact  that 
the  parties  have  subsequently  come  within  the  jurisdiction  of  Ohio. 
(Story's  Confl.  of  Laws,  §  242;  2  Redf.  on  Railways,  §  15.) 
Judgment  for  defendant  in  Court  of  Common  Pleas,  Trumbull 
county,  affirmed.  H.  H.  Mosbs,  appeared  for  plaintiff  in  error ; 
John  M.  Stull,  for  defendant  in  error.     Supreme  Courts  Ohio^ 

December  Ternty  1869.    Knowlton  V.  Erie  Railway  Company, 

19  Ohio,  260. 

CLEVELAND,    COLUMBUS,    CINCINNATI, 

AND  INDIANAPOLIS   RAILROAD 

COMPANY  V.  WALRATH. 

Supreme  Courts  Ohioy  January  Term^  1882. 

[Reported  in  38  Ohio  St.  461.] 

FALL  OF  BERTH  IN  SLEEPING  CAR— LIABILITY  OF  CARRIER 
— NOTICE. —  Where  a  passenger  on  a  sleeping  car,  attached  to  one  of 
defendant's  trains,  was  injured  bj  the  fall  of  an  upper  berth  it  was  held 
that  in  the  absence  of  notice  that  the  railroad  company  will  not  be  liable 
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for  defective  appliances  in  the  sleeping  car  or  negligence  of  the  servants 
of  the  sleeping-car  company,  a  passenger  may  well  assume  that  the  whole 
train  is  under  one  general  management. 
PRESUMPTION  OF  NEGLIGENCE.— In  an  action  for  damages  for  per- 
sonal injuries  sustained  by  the  fall  of  a  berth  in  a  sleeping  car,  where  the 
plaintiff  shows  absence  of  fault  on  his  part,  the  presumption  of  negligence 
is  against  defendant. 

Error  to  the  District  Court  of  Hamilton  County.  Jtidgment 
affirmed, 

Walrath  brought  suit  in  the  Superior  Court  of  Cincinnati, 
against  the  Cleveland,  Columbus,  Cincinnati,  and  Indianapolis 
Railroad  Company,  to  recover  damages  for  an  injury  alleged  to 
have  been  sustained  while  he  was  a  passenger  on  the  company's 
road.  He  paid  to  the  company  his  fare  from  Cleveland  to  Cin- 
cinnati, and  also,  after  the  train  had  started,  paid  for  a  berth  in  a 
car  of  the  Woodruff  Sleeping-Car  Company,  which  car  formed 
part  of  the  train.  After  riding  in  his  proper  seat  in  the  sleeping 
car  an  hour  or  more,  the  upper  berth  came  down,  striking  him,  as 
he  alleges,  on  the  head,  causing  injury  to  the  spinal  cord,  and 
ultimately  paralysis.  This,  he  avers,  was  without  fault  on  his 
part,  and  by  reason  of  the  negligence  of  the  railroad  company, 
as  well  in  using  defective  appliances  as  in  the  management  of  the 
same.  There  was  evidence  that  the  berth  had  never  fallen  before 
or  afterward,  and  that,  on  examination  after  the  accident,  no  de- 
fect could  be  discovered  in  its  construction. 

The  case  was  heard  upon  petition,  answer,  reply,  and  testi- 
mony, and  a  verdict  for  $6,000  was  found,  upon  which  judgment 
was  rendered.  The  judgment  was  affirmed  in  the  District  Court, 
and  the  opinion  of  the  court,  by  Avery,  J.,  will  be  found  in  7  Am. 
Law  Record,  555.  This  petition  in  error  was  filed  by  the  rail- 
road company  to  reverse  the  judgments. 

Refusing  to  charge  in  terms  that  no  presumption  of  negligence 
arose  from  the  fact  that  an  accident  occurred  to  Walrath  while 
traveling  as  a  passenger  in  the  sleeping  car,  and  that,  if  there  were 
no  defect  in  the  road,  or  the  car,  or  the  mechanism  used,  the  burden 
to  show  negligence  of  the  railroad  company's  employees  was  on 
him,  the  court  charged  the  jury,  among  other  things,  as  follows :  — 

"  The  burden  of  proof  is  on  the  plaintiff  to  show  that  he  was 
injured  by  the  defendant's  negligence,  either  in  not  providing  safe 
and  suitable  cars,  or  in  not  properly  inspecting  and  taking  care  of 
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said  cars.  A  mere  statement  that  a  person  was  injured  while  rid- 
ing on  a  railway,  without  any  statement  of  the  character,  manner, 
or  circumstances  of  the  injury,  does  not  raise  a  presumption  of 
negligence  on  the  part  of  the  railway  company.  But  if  the  char- 
acter, manner,  or  circumstances  of  the  injury  are  also  stated,  such 
statement  may  raise,  on  the  one  hand,  a  presumption  of  such  neg- 
ligence, or,  on  the  other,  a  presumption  that  there  was  no  such 
negligence.  If  the  plaintiff  were  in  fact  injured  while  sitting  in  his 
proper  place,  by  the  falling  onto  his  head  of  the  upper  berth, 
while  said  upper  berth  ought  to  have  remained  in  place  above, 
such  fact  raises  a  presumption  jn  this  case  of  negligence,  for  which 
the  defendant  is  liable.  If  you  find  that  there  was  no  defect  in  the 
road,  or  in  the  car,  or  the  mechanism  used,  yet,  if  upon  the  evi- 
dence in  this  case,  you  find  it  reasonable  to  presume  that  the  ac- 
cident happened  by  reason  of  the  upper  berth  not  having  been 
properly  fastened  in  place,  or  by  reason  of  the  persons  having 
charge  of  the  car  having  failed  to  observe  that  it  had  become 
loosened,  if  such  insecure  condition  would  be  observed  by  proper 
diligence,  you  have  a  right  so  to  presume,  and  you  would  then 
find  the  defendant  guilty  of  negligence.  If,  on  the  other  hand,  in 
such  case,  you  find  it  equally  reasonable  to  presume  that  the  fast- 
ening of  the  berth  was  loosened  by  some  other  person,  not  those 
in  the  employment  of  the  defendant,  and  such  insecure  condition 
would  not  be  observed  by  proper  diligence  on  the  part  of  the  per- 
sons having  charge  of  the  car,  you  have  the  right  so  to  presume, 
and  in  that  case  would  find  the  plaintiff  failed  to  make  out  a  case 
of  negligence  against  the  defendant.  ♦  ♦  ♦  The  plaintiff  is  en- 
titled to  damages  for  injury  traceable  to  the  defendant's  fault,  but 
not  for  injury  caused  by  his  own  act." 

Exception  was  taken  to  specified  portions  of  this  charge. 

The  railroad  company  also  insisted  that  it  was  not  liable  for 
the  negligence  of  the  servants  of  the  sleeping-car  company,  but 
the  charge  of  the  court  was  adverse  to  the  claim,  and  exception 
was  taken. 

Stallo,  Kittredge  &  Shoemaker,  for  plaintiff  in  error. 
FoLLETT,  Hyman  &  Dawson  and  T.  H.  Kelley,  for  defend- 
ant in  error. 

Okey,  Ch.  J. — ^Two  questions  are  presented :  first,  as  to  the 
liability  of    the   railroad    company   for    injury  to    a    passenger 
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traveling  on  one  of  its  trains  in  a  coach  of  a  sleeping-car  com- 
pany; second,  as  to  the  presumption  arising  from  proof  of  the 
injury. 

I.  In  Southern  Express  Co.  v.  Railway  Co.,  lo  Fed.  Rep. 2io, 
Miller,  J.,  said  that  ''the  express  business  is  a  branch  of  the 
carrying  trade  that  has,  by  the  necessities  of  commerce  and  the 
usages  of  those  engaged  in  transportation,  become  known  and 
recognized " ;  "  that  it  is  the  duty  of  every  railroad  company  to 
provide  such  conveyances,  by  special  cars  or  otherwise,  attached 
to  their  freight  or  passenger  trains  as  are  required  for  the  safe  and 
proper  transportation  of  this  express  matter  on  their  roads"; 
'*  that  under  these  circumstances  there  does  not  exist,  on  the  part 
of  the  railroad  company,  the  right  to  open  and  inspect  all  pack- 
ages so  carried " ;  and  "  that,  when  matter  is  so  confided  to  the 
charge  of  an  agent  or  messenger  (of  the  express  company),  the 
railroad  company  is  no  longer  liable  to  all  the  obligations  of  a 
common  carrier,  but  that,  when  loss  or  injury  occurs,  the  liability 
depends  upon  the  exercise  of  due  care,  skill  and  diligence  on  the 
part  of  the  railroad  company."  And  see  Penn.  Co.  v,  Woodworth, 
26  Ohio  St.  585  (i). 

Counsel  for  plaintiff  in  error  argue  in  this  case  that  sleeping 
cars  have  become  recognized  as  so  far  necessary  to  the  comfort 
and  convenience  of  passengers  by  railway,  that  railway  companies 
may  be  compelled,  in  like  manner,  to  attach  the  coaches  of  sleep- 
ing-car companies  to  their  trains,  where  they  have  failed  to  pro- 
vide their  own  cars  for  such  purpose,  in  which  case  there  should 
be  a  corresponding  modification  of  the  liability  of  the  railroad 
company,  and  that  whether  the  arrangement  between  the  com- 
panies be  enforced  or  conventional,  the  railroad  company  should 
not  be  liable  for  injury  to  passengers  resulting  solely  from  negli- 
gence of  the  agents  of  the  sleeping-car  company. 

In  support  of  this  view,  attention  is  called  to  the  fact  that  in 
Penn.  Co.  v,  Roy,  102  U.  S.  451  (2),  where  the  liability  of  the 
railroad  company  for  an  injury  received  in  a  car  of  the  Pullman 
Palace  Car  Co.  was  asserted,  Harlan,  J.,  lays  stress  on  the  fact 
that  the  railroad  company  had    published  and  circulated  cards, 

I.  See  abstract  of  this  action,  case  2.  Reported  with  the  United  States 

next  reported.  Supreme  Court  cases  in  this  volume, 

post. 
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which  were  in  such  form  as  to  induce  the  belief  that  the  sleeping 
car  was  under  the  management  and  control  of  the  railway  com- 
pany. But,  on  examination  of  the  whole  opinion,  we  find  there 
was  no  intention  to  place  the  liability  on  such  narrow  ground ;  and 
we  have  no  hesitancy  in  saying  that,  in  the  absence  of  notice 
that  the  company  will  not  be  liable  for  defective  appliances  in  the 
sleeping  car  or  negligence  of  servants  of  the  sleeping-car  com* 
pany,  a  passenger  may  well  assume  that  the  whole  train  Is 
under  one  general  management.  Thorpe  v.  Railway  Co.,  76  N. 
Y.  402;  Kinsley  v.  Railroad  Co.,  125  Mass.  54.  How  far  a 
railway  company  may,  by  agreement  with  a  sleeping  car  com- 
pany, known  to  the  passenger,  exonerate  itself  for  liability  for 
such  injuries,  is  a  question  concerning  which  we  express  no 
opinion. 

2.  As  to  the  j)resumption  stated  in  the  charge,  counsel  for 
plaintiff  in  error  say  that  there  was  no  evidence  that  the  injury  re- 
sulted from  defect  in  the  car  or  any  part  of  it.  Hence,  the  injury 
was  occasioned  by  the  negligence  of  the  porter  in  securing  the 
berth  in  its  place,  or  by  the  interference  of  some  other  person 
with  the  fastenings  of  the  berth.  This  statement  is  probably  cor- 
rect Now,  in  charging  that  the  burden  was  on  Walrath  to  show 
the  injury  resulted  from  the  negligence  of  the  defendant  below, 
and  that  he  could  only  recover  for  negligence  traceable  to  the  de- 
fendant's fault,  the  court  virtually  charged  that  he  was  required  to 
show  that  he  was  without  fault.  This  being  shown,  we  think  the 
court  might  then  well  say,  under  the  circumstances,  that  the  negli- 
gence of  the  defendant  might  be  presumed.  We  are  aware  that 
upon  this  subject  the  authorities  are  in  some  conflict.  Roscoe's 
N.P.  Ev,  (14th  ed.)  69s ;  Thompson  on  Carr.  Pas.  209;  Schouler 
on  Bailments,  642 ;  2  Wait's  Act.  &  Def.  90;  Pierce  on  Rail.  (ed. 
of  1 881)  298;  Johnson  v.  Railroad  Co.,  20  N.  Y.  65  ;  Readhead 
V.  Midland  Ry.  Co.,  4  L.  R.,  Q.  B.  379  (i) ;  Hyman  v.  Nye,  6 


I.  In  Readhead  (Redhead)  v.  Mid- 
land Railway  Co.,  L.  R.,  3  Q^  B. 
41a,  affirmed  on  appeal,  4  L.  R.,  Q^  B. 
379,  it  was  held  that  railway  com- 
panies who  undertake  to  carry  pas- 
sengers for  hire,  although  bound  to 
Qse  the  utmost  care,  skill,  and  vigi- 
lance in  everything  that  concerns  the 


safety  of  the  passengers,  do  not  war- 
rant the  road-worthiness  of  the  car- 
riages they  employ,  and  consequently 
are  not  responsible  for  an  accident  to 
a  passenger  arising  from  a  latent  de- 
fect in  the  wheel  of  one  of  their  car- 
riages, such  as  no  care  or  skill  could 
detect. 
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Q.  B.  Div.  685  (i);  Great  Western  Ry.  v,  Fawcett,  i  Moore 
(P.  C.)  101,116(2);  Czech  V,  General  Steam  Nav.  Co.,  3  L.  R.» 
C.  P.  14  (3).  But  the  general  question  was  carefully  considered 
in  Railroad  Co.  v,  Mowery,  36  Ohio  St.  418  (4),  and  we  think 
the  principle  of  that  case  sustains  the  court  below  in  the  charge 
given  and  in  refusing  the  charge  requested.  Railroad  Co.  v,  Mc- 
Millan, 37  Ohio  St.  554,  was  an  action  for  killing  a  horse  on  the 


1.  In  Hyman  v.  Nje,  6  L.  R.,  Q^  B. 
Div.  685,  it  appeared  that  the  plaintiff 
hired  from  the  defendant,  a  jobmaster, 
for  a  specified  journey,  a  carriage, 
pair  of  horses,  and  a  driver.  During 
the  journey  a  bolt  in  the  underpart  of 
the  carriage  broke,  the  splinter  bar 
became  displaced,  the  horses  started 
oflT,  the  carriage  was  upset,  and  the 
plaintiflT  injured.  In  an  action  against 
the  defendant  for  negligence,  the  jury 
were  directed  that,  if  in  their  opinion 
the  defendant  took  all  reasonable  care 
to  provide  a  fit  and  proper  carriage, 
their  verdict  ought  to  be  for  him. 
The  jury  found  a  verdict  for  the  de- 
fendant, and  in  particular  that  the 
carriage  was  reasonably  fit  for  the 
purpose  for  which  it  was  hired,  and 
that  the  defect  in  the  bolt  could  not 
have  been  discovered  by  the  defend- 
ant by  ordinary  care  and  attention: 
Held,  that  the  direction  was  wrong, 
for  that  it  was  the  duty  of  the  defend- 
ant to  supply  a  carriage  as  fit  for  the 
purpose  for  which  it  was  hired  as  care 
and  skill  could  render  it,  and  the  evi- 
dence was  not  such  as  to  show  that 
the  breakage  of  the  bolt  was,  in  the 
proper  sense  of  the  word,  an  accident 
not  preventable  by  any  care  or  skill, 
or  to  warrant  the  finding  of  the  jury 
that  the  carriage  was  reasonably  fit 
for  the  purpose  for  which  it  was 
hired. 

2.  In  Great  Western  Railway  Co. 
of  Canada  v.  Fawcett,  i  Moore  P.  C. 
N.  S.  loi,  it  was  held  that  where  an 
injury  is  alleged  to  have  arisen  from 
the  improper  construction  of  a  rail- 
way, the  fact  of  its  having  given  way 


will  amount  to  prima  facie  evidence 
of  its  insufficiency ;  and  this  evidence 
may  become  conclusive  from  the  ab- 
sence of  any  proof  on  the  part  of  the 
company  to  rebut  it.  A  railway  com- 
pany, in  the  formation  of  its  line,  is 
bound  to  construct  its  works  in  such  a 
manner  as  to  be  capable  of  resisting 
all  violence  of  weather  which,  in  the 
climate  through  which  the  line  runs, 
might  be  expected,  though,  perhaps, 
rarely,  to  occur. 

3.  In  Czech  v.  General  Steam  Navi- 
gation Co.,  3  L.  R.,  C.  P.  [4,  it  ap- 
peared that  goods  were  shipped  on 
board  a  steamer  under  a  bill  of  lading 
which  contained  an  exception  from 
liability  for  breakage,  leakage,  or  dam- 
age. The  goods  were  found  at  the 
end  of  the  voyage  to  be  injured  by 
oil.  It  was  proved  that  there  was  no 
oil  in  the  cargo,  but  that  there  were 
two  donkey  engines  on  deck,  near  the 
place  where  the  goods  were  stored,  in 
lubricating  which  oil  was  used ;  there 
was  no  direct  evidence  of  how  the  in- 
jury to  the  goods  occurred:  Held, 
that  the  exception  did  not  protect  the 
shipowners  from  liability  for  damage 
accruing  through  the  negligence  of 
their  servants,  but  that  it  did  shift 
the  onus  of  proof,  and  that  it  was  in- 
cumbent upon  the  shipper  to  prove 
affirmatively  the  negligence  of  the 
shipowners'  servants.  Held,  also,  that 
the  above  facts  were  evidence  upon 
which  a  jury  was  justified  in  finding 
the  existence  of  negligence. 

4.  Iron  R.  R.  Co.  v,  Mowery,  36 
Ohio  St.  418,  is  reported  in  6  Am. 
Neg.  Cas.  176. 
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company  s  road,  and  has  no  application.     Whether  the  sentence 
next  to  the  last  in  the  portion  of  the  charge  set  forth  in  the  state- 
ment of  this  case,  was  not  more  favorable  to  the  railroad  company 
than  was  warranted,  we  need  not  determine. 
Judgment  afhrmed. 

EXPRESS  MESSENGER  INJURED  ON  TRAIN  — LIA- 
BILITY OF  RAILROAD  FOR  NEGLIGENT  MANAGE- 
MENT  OF  TRAIN. — In  an  action  to  recover  for  injuries  caused 
by  the  negligence  of  a  railroad  company  in  ojjerating  one  of  its 
trains,  it  is  no  defense  that  the  company  was  carrying  the  plaintiff 
as  an  express  messenger,  under  a  contract  with  an  express  company, 
and  that  he  was  required  by  the  nature  of  his  employment  to 
occupy  a  place  on  the  train  more  dangerous  than  was  occupied  by 
ordinary  passengers.  The  messenger,  in  accepting  his  employment, 
took  upon  himself  the  risk  of  accidents  incident  to  the  nature  of 
the  business,  but  not  the  risks  resulting  from  the  negligence  of  the 
railroad  company  in  the  management  of  its  trains.  Motion  for 
leave  to  file  a  petition  in  error  to  reverse  judgment  of  the  District 
Court,  Wa3me  county,  refused.     Supreme  Courts   Ohio^  December 

Term,  1875.    Pennsylvania  Company,  etc.  v.  Woodworthy 
26  Ohio  St.  585. 

STOCKMAN  INJURED  IN  COLLISION— DROVER'S 
PASS— LIMITING  LIABILITY.— In  Cleveland,  Painesville 
and  Ashtabula  R.  R.  Co.  v.  Curran,  19  Ohio,  i  (1869),  action 

for  damages  for  injuries  to  a  stockman  in  charge  of  stock,  sustained 
in  a  collision,  the  Supreme  Court  discussed  the  question  whether 
the  plaintiff  below  was  a  gratuitous  passenger,  and  whether  the 
contract  exempting  the  defendant  below  from  all  liability  for  negli- 
gence .  constituted  a  defense.  On  the  question  as  to  whether 
plaintiff  was  a  gratuitous  passenger  the  court  said  :  *  ^  We  think  he 
was  not.  The  ticket  called  a  '  drover's  pass '  entitled  him  to  ride 
from  Cleveland  to  Erie  with  his  stock,  and  to  return  on  a  passen- 
ger train.  A  single  consideration  was  paid  to  the  company  for  this 
privilege  and  for  the  transportation  of  his  stock,  and  the  one  ser- 
vice can  no  more  be  said  to  have  been  gratuitous  than  the  other. 
It  18  true,  the  person  using  the  ticket  is  referred  to  in  the  contract 
as  'riding  free,'  and  in  the  endorsement  on  the  ticket  it  is  called  a 
*free  ticket ';  but  these  expressions  can,  in  fact,  only  mean  that  the 
bolder  was  to  be  subjected  to  no  additional  charge,  and  that  he  was 
to  pass  free  of  the  usual  fare  exacted  of  passengers.     The  writing 
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'  C  '  and  the  ticket  were  delivered  at  the  same  time,  and,  together, 
constitute  one  contract." 

As  to  whether  the  exemption  clause  in  the  contract  constituted  a 
defense,  the  court  said:  *'  In  our  opinion  it  does  not.  We  regard 
it  as  settled  in  this  State,  by  former  decisions,  that  no  such  stipula- 
tion would  exonerate  the  company  from  responsibility  as  a  common 
carrier  for  the  loss  of  goods  caused  by  its  own  negligence ;  and 
from  the  principle  thus  established  we  are  not  inclined  to  recede. 
Welsh  V.  Pittsburg,  Fort  Wayne  &  Chicago  R.  R.  Co.,  lo  Ohio  St. 
65;  Graham  &  Co.  v.  Davis  &  Co.,  4  Ohio  St.  362;  Davidson  v. 
Graham  et  al.,  3  Ohio  St.  131. 

*'  It  is  true,  that  common  carriers  are  not  insurers  of  the  safety  of 
passengers  as  they  are  of  goods  which  they  undertake  to  carry ;  but 
the  principle  of  law  which  forbids  their  being  allowed  to  exempt 
themselves  from  liability  for  the  consequences  of  their  negligence 
in  respect  to  goods,  applies  with  still  greater  force  in  the  case  of 
passengers. 

**  The  common  law  has  a  peculiar  regard  for  human  life ;  and  for 
this  reason  exacts  a  greater  degree  of  care  in  respect  to  it  than  in 
relation  to  any  matter  of  mere  property.  Shearman  &  Redf .  on 
Neg.,  §24. 

**  Carriers,  of  the  class  of  the  plaintiff  in  error,  are  creatures  of 
legislation,  and  derive  all  their  powers  and  privileges  by  grant  from 
the  public.  They  are  created  to  effect  public  purposes,  as  well  a& 
to  subserve  their  own  interest.  They  are  intended,  by  the  law  of 
their  creation,  to  afford  increased  facilities  to  the  public  for  the  car- 
riage of  persons  and  property,  and,  in  performing  this  office,  they 
assume  the  character  of  public  agents,  and  impliedly  undertake  to 
employ  in  their  business  the  necessary  degree  of  skill  and  care. 

**Thi8  obligation  arises  from  the  public  nature  of  the  employ- 
ment, and  is  founded  on  the  policy  of  the  law  for  the  protection  of 
the  persons  and  property  of  the  public,  which  must  of  necessity  be 
committed,  to  a  very  great  extent,  to  the  care  of  public  carriers. 

**  In  the  case  of  the  Phila,  &  Reading  R.  Co.  v,  Derby,  14  How. 
(U.  S.)  486,  it  was  laid  down  that,  *  when  carriers  undertake  to 
convey  persons  by  the  powerful  but  dangerous  agency  of  steam, 
public  policy  and  safety  require  that  they  should  be  held  to  the 
greatest  possible  care  and  diligence.  And  whether  the  considera- 
tion for  such  transportation  be  pecuniary  or  otherwise,  the  personal 
safety  of  passengers  should  not  be  left  to  the  sport  of  chance  or  the 
negligence  of  careless  agents.  Any  negligence,  in  such  cases,  may 
well  deserve  the  epithet  of  gross.'     And  in  delivering  the  opinion 
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in  the  case  of  the  Steamboat  New  World  et  al.  v.  King,  i6  How. 
(U.S.)  474,  Mr.  Justice  Curtis  declared  that  the  court  desired  to 
be  nnderstood  as  reaffirming  *  that  doctrine,  as  resting,  not  only  on 
public  policy,  but  on  sound  principles  of  law.' 

'*  Recovery  is  allowed  for  the  breach  of  this  duty  where  no 
privity  of  contract  exists  between  the  injured  passenger  and  the 
carrier  Thus,  in  Collett  v,  London  &  N.  W.  R.  R.  Co.,  16  Q,  B. 
984  (i),  where  a  duty  was  cast  by  Act  of  Parliament  upon  a  railway 
company  to  carry  any  officer  of  the  postoffice,  whom  the  postmaster- 
general  might  elect,  for  which  services  the  company  was  to  be 
remunerated  by  the  postmaster-general,  and  the  plaintiff  was  the 
officer  elected,  and  was  injured  by  the  defendants'  negligence  in 
carrying  him,  it  was  held,  that  it  was  the  defendants'  duty  to  carry 
the  plaintiff  with  proper  care  and  diligence,  and  for  the  breach  of 
such  duty,  to  the  injury  of  the  plaintiff,  he  might  sue  the  company 
in  an  action  on  the  case,  though  there  was  no  contract  between  him 
and  the  defendants,  but  the  duty  arose  simply  from  the  obligation 
imposed  upon  the  defendants  by  the  statute.  Same  case,  cited  in 
Shearman  &  Redf.  on  Neg.,  note  to  §  261.  And  to  the  same  effect 
is  Nolton  r.  Western  R.  R.  Co.,  15  N.  Y.  444  (2)  ;  see  also,  Mar- 
shall V,  York,  Newcastle  and  Berwick  R.  R.  Co.,  11  C.  B.  (73 
E.C.L.)655(3). 

^*  Whether  the  general  obligation  resting  on  the  company  as  to 
the  care  to  be  exercised  in  the  management  of  its  trains  may  be 


I.  In  Collett  V,  London  and  North- 
western R*y  Co.,  16  Q^  B.  984,  the 
declaration  alleged  that  the  mails  from 
L  to  T  were  carried  on  a  railway, 
pursuant  to  i  &  2  Vict.  c.  98.  That 
the  plaintiff  was  an  officer  of  the  post- 
office,  whom  the  railway  company 
had  been  reasonably  required  by  the 
postmaster- general  to  take  up  and 
carry,  and  had  taken  up  and  was  car- 
rying, as  such  officer,  in  and  upon  a 
carriage  of  the  company  in  which  the 
nails  were  t>eing  conveyed.  That  the 
plaintiff  was  lawfully  in  and  upon  the 
carriage,  and  that  thereupon  it  became 
and  was  the  duty  of  the  company  to  use 
doe  and  proper  care  and  skill  in  and 
about  the  carrying  and  conveying  the 
plaintiff.  Breach,  that  the  company 
omitted  and  neglected  to  use  due  and 
proper  care  and  skill,  and  so  negli- 


gently and  unskillful ly  conducted 
themselves  in  and  about  carrying  and 
conveying  the  plaintiff,  and  in  con- 
ducting, managing,  and  directing  the 
carriage,  and  the  engine  and  other 
carriages,  and  the  railway  itself,  that 
the  carriages  sustained  a  violent  con- 
cussion, and  the  plaintiff  was  thereby 
injured,  and  prevented  from  attend- 
ing to  business :  Held,  that  a  duty  as 
alleged  arose  out  of  the  obligation 
imposed  upon  the  company  by  the  i 
&  2  Vict.  c.  98,  and  that  the  action 
was  maintainable. 

2.  See  note  of  this  case  in  9  Am. 
Neg.  Cas.  615. 

3.  In  Marshall  v.  York,  Newcastle, 
and  Berwick  R'y  Co.,  11  C.  B.  655,  the 
declaration  against  a  railway  company 
for  the  loss  of  a  passenger's  luggage 
stated  that  the  company  received  the 
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qualified  by  special  contract  in  cases  of  gratuitous  services  rendered 
in  the  carriage  of  a  passenger,  or  of  goods,  is  a  question  we  are  not 
called  on  to  consider.  Such  cases  are  exceptional  in  their  nature, 
and  whether  the  fact  that  they  do  not  practically  contribute  to 
furnish  the  standard  by  which  the  business  is  conducted  should 
withdraw  them  from  the  operation  of  the  general  rule,  is  a  question 
not  raised  in  the  case  before  us,  and  in  respect  to  which  we  express 
no  opinion. 

*'  It  cannot  be  denied  that  pecuniary  liability  for  negligence  pro- 
motes care ;  and  if  public  carriers  in  conducting  their  business  can 
graduate  their  charges  so  as  to  discharge  themselves  from  such  lia- 
bility, the  direct  effect  will  be  to  encourage  negligence  by  diminish- 
ing the  motives  for  diligence. 

*  *  In  New  York  it  has  been  held  by  the  Court  of  Appeals,  three 
judges  dissenting,  that  a  common  carrier,  in  consideration  of  an 
abatement  in  whole  or  in  part  of  his  legal  fare,  may  lawfully  con- 
tract with  a  passenger  that  the  latter  will  take  upon  himself  the 
risk  of  damage  from  the  negligence  of  agents  and  servants,  for 
which  the  carrier  would  otherwise  be  liable.  Bissell  v.  New^  York 
Central  R.  R.  Co.,  35  N.  Y.  442  (i). 

**  The  contract  in  that  case  was  similar  to  the  one  in  the  case  now 
before  us,  and  the  railroad  company  was  held  not  to  be  liable. 

**But  in  the  case  of  the  Penn.  R.  R.  Co.  v.  Henderson,  51  Pa. 
St.  315  (2),  it  was  decided  by  the  Supreme  Court  of  Pennsylvania, 
that  such  a  contract  for  exemption  from  liability  for  negligence  was 
void,  as  being  against  the  policy  of  the  law. 

'*  In  that  case  it  appeared  that  Henderson,  on  the  trip  on  which 
he  was  killed,  shipped  some  live  stock  to  Philadelphia  and  received 
a  ^  drover* s  f  ass y  being  a  ticket  given  to  the  person  in  charge  of 
stock,  there  being  no  charge  for  the  ticket,  and  the  freight  on  the 
stock  being  the  same  whether  any  person  went  wth  it  or  not. 

**On  this  ticket  was  the  following  endorsement:  *The  person 
accepting  \ki\^  free  ticket  assumes  all   risks  of  accidents,  and  ex- 


passenger,  to  be  safely  carried,  to- 
gether with  his  luggage,  "  for  reward 
to  the  company  payable " ;  and  that 
it  was  their  duty  safely  and  securely 
to  carry  him  and  hi&  luggage;  and 
averred  a  breach  of  that  duty,  whereby 
his  luggage  was  lost:  Held,  that  the 
action  being  founded  on  the  breach  of 
duty  and  not  of  contract,  it  was  not 
necessary  to  allege  or  to  prove  that 


the  reward  was  to  be  paid  by  the 
plaintiff,  but  that  he  was  entitled  to 
recover,  although  it  appeared  that  the 
fare  was  paid  by  his  master,  with 
whom  he  was  traveling  at  the  time. 

1.  See  note  of  this  case  in  9  Am. 
Neg.  Cas.  6i6. 

2.  Penn.  R.  R,  Co.  v.  Henderson, 
51  Pa.  St.  315,  is  reported  in  6  Am. 
Neg.  Cas.  244. 
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pressly  agrees  that  the  company  shall  not  be  liable  under  any  cir- 
cumstances, whether  of  negligence  by  its  agents,  or  otherwise,  for 
any  injury  to  the  person,  or  for  any  loss  or  injury  to  the  personal 
property  of  the  party  using  this  ticket.'  In  an  elaborate  opinion 
by  Read,  J.,  the  late  New  York  cases  were  reviewed  and  disap- 
proved, and  it  was  held  that  the  contract  imported  by  the  endorse- 
ment was  no  excuse  for  negligence. 

"  The  former  decisions  of  the  Supreme  Court  of  Pennsylvania  on 
the  subject  of  such  agreements,  accord  with  the  former  decisions  of 
our  own  court ;  and  the  decision  in  the  case  of  Henderson  and  the 
decision  we  make  in  the  present  case  are  but  the  logical  application 
of  principles  established  in  former  cases. 

*'  If  the  distinction  as  to  the  different  degrees  of  negligence  should 

be  recognized  as  applicable  to  this  class  of  cases,  a  matter  which 

has  been  questioned  in  some  cases  and  denied  in  others,  yet  the  act 

of  negligence  charged  in  this  case,  and  which  the  jury  must  have 

found  to  have  been  proved,  would,  in  its  nature,  clearly  be  an  act 

of  gross  negligence."     Opinion  by  White,  J.     Wm.  L.  Perkins 

and  Jambs  Mason,  appeared  for  plaintiff  in  error ;  A.  L.  Tinker 

and  Gatch  &  Walker,  for  defendant  in  error.     Judgment  for 

plaintiff  affirmed. 


PATTERSON  V.  INCLINED  PLANE  RAIL- 

WAY  COMPANY. 

Fint  Circuity  Hamilton  Circuit  Courty  Ohio,  January  Term,  i8g6. 

[Reported  in  12  Ohio  C.  C.  374.] 

DRESS  CATCHING   ON    PLATFORM    OF   STREET   CAR   AS    PAS- 
SENGER WAS  LEAVING  CAR.— In  an  action  to  recover  damages  for 
injuries  sustained  by  plaintiff  as  she  was  leaving  a  street  car  of  defendant's, 
her  dress  catching  in  the  door  of  the  car,  or  on  the  platform,  and  throwing 
ber  to  the  ground,  it  was  error  to  refuse  to  charge  that  if  she  were  exercis- 
ing ordinary  care  in  leaving  the  car  she  was  not  negligent  in  permitting  her 
dress  to  trail,  and  also  error  to  refuse  to  charge  that  if  her  dress  were  held 
apon  the  platform  hj  some  object  or  force,  the  jurj,  if  the  evidence 
justified,  might  so  find,  without  determining  how  or  bj  what  it  was  held, 
tnd  judgment  for  defendant  was  reversed. 

Appeal  from  judgment  for  defendant.    Before  Smith,  Swing 
and  Cox,  JJ.     Judgment  reversed. 
Prescott  Smith,  for  plaintiff. 
Miller  Outcalt,  for  defendant. 
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Smith,  J, — The  plaintiff,  by  her  petition  in  error,  seeks  the 
reversal  of  the  judgment  rendered  against  her  in  the  Court  of 
Common  Pleas,  for  the  reasons  assigned  that  the  court  erred  in 
refusing  to  grant  her  motion  for  a  new  trial,  based  upon  the 
ground  that  the  verdict  of  the  jury  was  against  the  weight  of 
the  evidence,  and  that  the  court  erred  in  the  charges  given  to  the 
jury  at  the  request  of  the  defendant,  and  in  refusing  to  give  certain 
charges  asked  for  by  the  plaintiff  below. 

The  action  was  one  brought  by  the  plaintiff  against  the  de- 
fendant company,  to  recover  damages  for  personal  injuries  said  to 
have  been  received  by  her,  while  alighting  from  an  electric  car 
of  the  company,  on  which  she  had  been  a  passenger,  on  the  Main 
avenue  in  Mt.  Auburn,  which  injury  she  claims  was  caused  and 
brought  about  by  the  carelessness  and  negligence  of  the  conductor 
of  the  car  in  this,  that  the  car  being  stopped  at  this  point  to  allow 
her  to  get  of!,  as  she  was  in  the  act  of  stepping  therefrom,  her 
dress  was  caught  in  the  door,  or  on  the  platform  or  step  of  said 
car,  and  before  she  was  able  to  loosen  it,  and  while  her  legs  were 
in  contact  with  the  car,  it  started  and  tightened  the  skirt  of  her 
dress  around  her  legs,  and  jerked  her  feet  from  under  her,  and 
threw  her  heavily  upon  the  ground,  on  her  right  side,  severely 
and  permanently  injuring  her.  That  her  fall  was  occasioned  by 
the  negligence  and  gross  carelessness  of  the  conductor  in  catching 
her  dress  or  in  permitting  it  to  be  caught  in  the  door,  or  upon  the 
platform  or  steps  of  the  car,  and  in  starting  the  car  before  her 
dress  was  free,  and  while  she  was  in  contact  with  it.  That  by 
reason  of  this  injury,  she  has  already  incurred  an  expense  of  $200 
for  medical  services,  and  she  claims  damages  in  the  sum  of 
$10,200.  There  was  an  allegation  in  the  petition  that  the  plain- 
tiff herself  was  free  from  fault. 

The  answer  of  the  defendant,  as  is  altogether  too  common  in 
such  cases,  and  a  practice  greatly  to  be  condemned  where  a  real 
denial  of  many  of  the  allegations  of  the  petition  cannot  truthfully 
be  made — simply  admitted  the  corporate  character  of  the  defend- 
ant, and  that  it  was  at  the  time  of  the  injury  to  plaintiff  (Decem- 
ber 4,  1893),  operating  this  street  railway,  and  denied  each  and 
every  other  allegation  of  the  petition.  It  did  not  aver  by  way  of 
defense  that  the  plaintiff  in  any  way  contributed  to  the  injury 
which  she  claimed  to  have  received. 
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At  the  trial  of  the  cause,  as  shown  by  the  bill  of  exceptions  al- 
lowed by  the  court,  certified  to  contain  all  of  the  evidence  re- 
ceived at  the  trial,  together  with  the  charge  of  the  court  given  to 
the  jury,  the  charges  given  at  the  request  of  counsel  for  the  par- 
ties, and  those  refused,  with  the  exceptions  taken  to  the  rulings 
of  the  court  complained  of — there  was  evidence  tending  strongly 
to  prove  the  allegations  of  the  petition  of  the  plaintiff,  as  to  the 
manner  in  which  she  received  the  injury — viz, :  That  when  the 
car,  which  was  going  north,  stopped  at  Albion  Place,  to  allow 
the  plaintifif  and  two  other  passengers  (who  alighted  before  her) 
to  get  ofif  the  car  at  the  rear  end,  that  as  she  stepped  down  upon 
the  street,  the  skirt  of  her  heavy  woolen  dress  dragged  upon  the 
platform,  or  the  single  step,  and  was  held  there  by  some  force,  so 
that  while  the  back  part  of  her  legs  were  still  against  the  steps  of 
the  car,  the  conductor,  who  was  standing  upon  the  rear  platform, 
and  so  that  he  was  in  full  view  of  her,  and  with  his  hand  on  or 
near  the  bell  rope,  rang  for  the  car  to  start,  which  it  did,  and  by 
reason  of  the  dress  of  the  plaintifif  being  still  on  the  platform  or 
step  of  the  car  and  held  by  some  force,  her  dress  tightened  about 
her  legs,  and  before  she  could  loosen  it,  which  she  tried  to  do, 
she  was  suddenly  and  with  great  violence  thrown  to  the  ground, 
and  severely  and  permanently  injured.  It  may  further  be  stated 
that  as  she  descended  from  the  car  toward  the  east,  she  was 
canying  a  satchel  or  package  in  her  right  hand,  and  holding  to 
the  guard  rail  with  her  left  hand. 

I  say  that  the  evidence  tends  strongly  to  show  this  state  of  fact. 
On  the  other  hand,  there  was  evidence  tending  strongly  to  show 
that  the  street,  which  was  paved  with  asphalt,  was  at  the  time 
covered  with  ice,  and  that  the  testimony  of  one  witness  was  that 
the  fall  of  the  plaintifif  was  caused  by  her  stepping  on  the  icy 
surface  of  the  street,  and  that  she  fell  with  her  feet  to  the 
cast,  and  toward  the  sidewalk,  and  with  her  head  toward  the 
street  car  track.  This  was  explicitly  denied  by  the  plaintifif,  who 
insisted  that  her  fall  was  caused  solely  by  her  dress  being  caught 
as  before  stated,  and  that  her  feet  were  thus  drawn  from  under 
her,  and  that  she  fell  and  lay  parallel  to  the  track,  and  with  her 
feet  to  the  north,  and  her  body  about  two  feet  from  the  track,  and 
this  evidence  as  to  her  position  on  the  ground  when  she  fell  was 
supported  by  the  evidence  of  several  witnesses.     There  was  not 
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a  scintilla  of  evidence  that  there  was  any  act  on  the  part  of  the 
plaintiff,  negligent  in  its  character,  other  than  the  fact  that  she  did 
not  take  up  the  skirt  of  her  dress  as  she  descended  from  the  car, 
and  there  was  no  proof  offered  by  the  defendant  that  women  of 
ordinary  prudence  are  accustomed  to  do  this  in  alighting  from  a 
street  car,  while  the  plaintiff  testified  this  was  not  the  case. 
Thereupon,  after  the  general  charge  of  the  court  to  the  jury,  the 
trial  judge  at  the  request  of  the  counsel  for  the  defendant,  and 
over  the  exception  of  the  counsel  for  the  plaintiff,  gave  to  the 
jury  certain  special  instructions  on  this  point.  The  first  was:  "If 
the  jury  find  from  all  the  evidence  in  the  case,  under  the  circum- 
stances that  existed  at  the  time  of  the  accident,  that  a  careful, 
prudent  lady  would  have  gathered  up  her  dress  skirts,  and  thus 
prevented  them  from  either  being  caught  or  dragged  on  the  plat- 
form of  the  car,  and  that  the  plaintifif  failed  to  observe  this  caution, 
and  the  failure  to  do  so  was  the  approximate  cause  of  her  injury, 
she  cannot  recover,  and  your  verdict  must  be  for  the  defend- 
ant." 

Waiving  the  question,  in  a  case  like  this,  where  there  was  no 
issue  raised  between  the  parties  as  to  any  contributing  negligence 
on  the  part  of  the  plaintiff,  whether  the  charge  so  given  to  the  jury 
does  not  lay  down  the  doctrine  that  a  failure  on  the  part  of  the 
plaintiff  in  this  case  to  gather  up  her  dress  skirts,  if  a  careful  and 
prudent  lady  would  have  done  so,  was  negligence  as  a  matter  of 
law,  and  would  prevent  a  recovery  by  her,  was  proper,  we  think 
it  very  clear  that  the  plaintiff  was  entitled  to  have  the  court  give 
to  the  jury,  the  special  charges  which  were  asked  by  her  counsel, 
after  the  foregoing  charge  had  been  given  to  the  jury,  but  the 
court  refused  to  do  so.  The  charges  so  asked  by  the  plaintiff 
were  these : — 

"First.  It  might,  under  some  circumstances,  be  contributory 
negligence  for  a  woman  to  permit  her  dress  to  trail  upon  the  plat- 
form  of  a  street  car  when  she  was  alighting,  but  this  would  be  true 
only  where  there  were  facts  and  circumstances  surrounding  her 
which  she  had  knowledge  of,  or  ought,  by  the  exercise  of  common 
and  ordinary  care,  to  have  knowledge  of,  which  should  cause  her 
to  apprehend  danger  in  permitting  her  dress  to  trail." 

"Second.  If  the  plaintiff  were  exercising  ordinary  care  when 
she  was  leaving  the  car,  and  had  no  cause  to  apprehend  danger  in 
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pennitting  her  dress  to  trail,  she  was  not  guilty  of  contributory 
negligence  in  so  permitting  it." 

We  see  no  good  reason  for  the  refusal  by  the  court  to  give 
these  charges  to  the  jury.  They  state  the  law  correctly^  and  had 
oot  before  been  given  in  substance,  and  if  the  charge  given  at  the 
request  of  the  defendant's  counsel  were  proper,  which  is  very  ques- 
tionable, the  limitations  contained  in  these  charges  asked  by  the 
plaintifif  should  have  been  made.  For  is  it  possible  that  the  law 
will  make  the  doing  of  an  act,  entirely  proper  in  itself  and  almost 
aniversally  practiced,  an  act  of  carelessness  on  a  particular  occa- 
sion, when  there  were  no  facts  or  circumstances  which  she  had 
knowledge  of,  or  which,  in  the  exercise  of  common  or  ordinary 
care,  she  ought  to  have  knowledge  of,  which  would  cause  her  to. 
apprehend  danger  from  doing  so  ? 

If  the  injury  to  the  plaintiff  was  caused  by  reason  of  the  fact 
that  her  dress  was  caught  upon  the  step  of  the  car,  either  from  her 
own  negligence  or  want  of  ordinary  care,  or  while  she  was  in  the 
exercise  of  proper  care,  and  there  was  no  negligence  on  the  part 
of  the  company,  this  of  course  would  only  be  an  accident  or  mis- 
adventure, and  she  would  have  no  right  of  action  against  any  one. 
But  if  she  were  entirely  free  from  negligence  or  fault,  and  the  com- 
pany was  negligent,  and  thereby  caused  the  injury,  it  would  be 
liable.  It  was  then  a  very  important  question  for  the  considera- 
tion of  the  jury,  whether  the  plaintiff  was  negligent  in  allowing  her 
dress  to  trail,  and  if  she  was  at  the  time,  "exercising  ordinary 
care,"  in  alighting  from  the  car,  as  the  charge  asked  for  assumed, 
she  could  not  have  been  guilty  of  contributory  negligence  in  this 
respect,  so  as  to  prevent  her  recovering  a  verdict  in  the  case,  if 
negligence  on  the  part  of  the  company  was  shown  in  starting  the 
car  before  she  was  free  from  it,  and  the  injury  was  thereby  brought 
about 

The  plaintiff  asked  the  court  to  give  other  special  charges  to 
the  jury,  which  were  refused.     One  of  them  was  this : — 

"The  plaintiff  was  not  bound  to  apprehend  carelessness  upon 
the  part  of  the  defendant.  She  had  a  right  to  rely  upon  the  de- 
fendant having  its  platform  in  good  condition,  and  free  from 
obstacles  of  an  unusual  character  upon  which  her  dress  might 
catch.  She  was  not  bound  to  apprehend  that  the  conductor 
might  start  the  car  while  her  body  was  in  contact  with  it,  or  until 


38  AMERICAN  Negligence  Cases, 

she  was  free  from  it  and  had  reached  a  position  of  safety.  She 
was  not  bound  to  apprehend  that  she  might  do  anything  that 
would  place  her  in  jeopardy.  On  the  contrary,  she  had  a  right 
to  place  full  reliance  on  the  defendant  doing  its  full  duty  toward 
her,  and  exercising  the  high  degree  of  care  which  the  law  requires 
of  it." 

It  seems  to  us  that  this  is  a  clear,  concise,  and  correct  statement 
of  the  law  applicable  to  this  case,  and  that  it  was  error  to  re- 
fuse it. 

There  is  another  matter  in  which  it  is  claimed  that  the  court 
erred  to  the  prejudice  of  the  plaintiff.  As  has  been  stated,  the 
claim  was  made  by  the  plaintiff  that  her  fall  was  occasioned  by 
the  negligence  and  carelessness  of  the  conductor,  in  catching  her 
dress  or  in  permitting  it  to  be  caught  in  the  door,  while  she  was 
on  the  end  of  the  car  and  at  the  east  side  of  the  car  as  it  then 
stood,  or  upon  the  platform  or  step  of  the  car,  and  in  starting  the 
car  before  her  dress  was  free,  and  that  thus  her  feet  were  drawn 
from  under  her,  and  she  was  thrown  to  the  ground.  There  was 
no  direct  testimony,  we  think,  from  any  witness  showing  how  or  on 
what  the  dress  caught,  if  such  were  the  fact.  The  conductor  ex- 
pressly denied  that  he  shut  the  door  upon  it,  or  that  it  was  caught 
in  the  door,  or  on  anything  on  the  platform  or  step,  or  that  there 
was  anything  on  the  platform  or  step  that  could  catch  it,  and  he 
denies  that  he  stepped  upon  it.  And  yet  there  was  proof  of  facts 
which  strongly  tended  to  show,  that  in  some  unknown  manner  it 
had  caught  somewhere,  and  in  consequence  of  the  starting  of  the 
car  she  was  thus  hurled  to  the  ground. 

On  this  state  of  fact  the  court,  at  the  instance  of  defendant's 
counsel,  gave  the  following  charge  to  the  jury: — 

"  The  jury  are  instructed  that  this  case  is  to  be  determined 
upon  the  facts  offered  in  evidence,  and  not  upon  any  theory  ad- 
vanced to  explain  circumstances ;  that  is  to  say,  that  before  the 
plaintiff  shall  be  entitled  to  a  verdict  for  any  amount,  the  evidence 
must  satisfy  the  minds  of  the  jury  that  the  defendant,  its  agents  or 
employees  had  carelessly  and  negligently  maintained  or  permitted 
some  obstruction  to  be  upon  the  platform  or  step  of  said  car, 
whereby  the  dress  of  the  lady  in  the  act  of  leaving  the  car 
would  be  caught.  The  evidence  must  prove  this  fact.  If  it  does 
not,  and  the  defendant,  its  agents  or  employees,  not  being  other* 
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wise  negligent  in  the  discharge  of  their  duty,  and  the  plaintiff  her- 
self in  leaving  said  car  carelessly  neglected  in  the  exercise  of 
ordinary  care  to  handle  or  take  care  of  her  dress  skirts,  and  such 
negligence  or  carelessness  of  the  plaintiff  was  the  approximate 
cause  of  her  injury,  she  cannot  recover,  and  your  judgment 
should  be  for  the  defendant" 

And  thereupon  the  counsel  for  plaintiff  asked  the  court  to 
charge  the  jury  as  follows : — 

"  The  plaintiff  in  this  case  claims  that  her  dress  was  held  in 
some  way  upon  the  platform  of  the  defendant's  car,  and  that  the 
conductor  negligently  started  the  car  while  it  was  so  held.  If  it 
were  held  upon  the  platform  or  step  by  some  object  or  force,  that 
is  a  separate  and  independent  fact,  and  if  you  think  the  evidence 
justifies  you  in  finding  such  to  be  the  fact,  you  may  do  so,  with- 
out determining  how  or  by  what  it  was  held." 

This  the  court  declined  to  give. 

This  we  think  should  also  have  been  given.  The  vital  questions 
on  this  point  were  these :  Was  the  dress  so  held  in  any  manner, 
and  if  so,  was  the  conductor  negligent  in  starting  the  car  before 
her  dress  was  free,  and  did  this  cause  the  injury?  The  manner  or 
way  in  which  it  was  caught,  was  in  this  point  of  view  not  mate- 
rial, and  if  the  evidence  justified  the  jury  in  finding  that  it  was  so 
caught  or  held,  and  that  while  so  held  the  conductor  negligently 
started  the  car,  it  was  not  essential  to  a  finding  in  favor  of  the  plain- 
tiff on  this  pointy  that  the  jury  should  know  or  find  how  it  was 
held. 

A  majority  of  the  court  is  also  of  the  opinion  that  the  verdict 
of  the  jury  was  against  the  weight  of  the  evidence,  and  for  the 
reasons  stated,  the  judgment  will  be  reversed,  and  a  new  trial 
awarded. 
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VAIL  V.  CINCINNATI  INCLINED  PLANE 

RAILWAY  COMPANY. 

Hamilton  Circuit  Courts  Ohio,  December^  i8g6, 

[Reported  in  7  Ohio  Dec.  28.] 

DERAILMENT  OF  STREET  CAR— RIDING  ON  PLATFORM — 
PROXIMATE  CAUSE.— In  an  action  to  recover  damages  for  injuries 
sustained  bj  a  passenger  riding  on  the  platform  of  a  street  car,  caused  hj 
the  negligent  management  of  the  car  wherebj  the  same  was  derailed,  it 
was  held  that  the  fact  that  the  passenger  was  riding  on  the  platform  waa- 
not  the  proximate  cause  of  the  plaintiff's  injury,  but  that  the  injury  was 
due  to  the  negligent  management  of  the  car  (i). 

Error  to  the  Trial  Court.  Before  Smith,  Swing,  and  Cox,  JJ. 
Judgment  reversed, 

Ramsey,  Maxwell  &  Ramsey,  for  plaintiff  in  error. 

Miller  Outcalt,  for  defendant  in  error. 

Smith,  J. — Two  of  the  judges  who  heard  this  case  are  of  the- 
opinion  that  the  verdict  of  the  jury  was  manifestly  against  the 
weight  of  the  evidence,  and  that  for  this  reason  a  new  trial  should 

I.  Physician* s  services  to  injured  $2,300  was  reversed,  the  court  holdings 

passenger. —  Columbia    &    Cincin-  that  there  was  no  evidence  of  negli- 

NATi  Strbet  R'y  Co.  V,  WiSBMAN,  gence  ou  defendant's  part,  the  plaintiffs 

I  Ohio  C.  C.  246  (1885)  was  an  action  having  boarded  the  platform  knowing 

bj  plaintiff,  a  physician,  to  recover  the  condition  of  the  car,  and  the  evi- 

$500  for  medical  and  surgical  services  dence  showing  that  the  car  was  not 

rendered  to  one  of  defendant's  passen-  /  overcrowded.     It  was  also  held  that  it    \ 

gers  who  was  injured  by  being  run  /  is  not  negligence  to  crowd  street  cars^     j 

over  by  one  of  defendant's  street  cars.  or  the  platforms  of  street  cars. 

Judgment  for  plaintiff  reversed  on  the  Dbrailmbnt  of  Hand  Car. — Cin> 

ground  that  defendant's  servant  had  cinnati,  Jackson  &  Mackinaw  R.  R. 

no  authority  to  employ  plaintiff,  and  Co.  v,  Morley,  4  Ohio  C.  C.  559  (1890) 

that  the  evidence  did  not  clearly  show  was  an  action  to  recover  damages  for 

that  defendant's  servant  had  employed  injuries  sustained  by  the  derailment 

plaintiff  to  perform  the  services.  of  a  hand  car  which  had  been  placed 

Falling    from    rear    platform    of  at  the  service  of  passengers  by  the 

streetcar. —  Mount  Adams  &  Eden  conductor  of  a  delayed  train.     Plain- 

Park    Inclined    Railway    Co.  v.  tiff  recovered  judgment.    On  appeal 

REUL,4  0hio  C.  C.  362  (1890)  was  an  this  was  reversed,  the  court  holding 

action  to  recover  damages  for  injuries  that  the  conductor  had  no  authority  to 

sustained  by  plaintiff  falling  from  the  put  the  hand  car  into  service,  and  that 

rear  platform  of  one  of  defendant's  plaintiff,  in  so  riding,  assumed  the  risk 

street  cars.    Judgment  for  plaintiff  for  incident  to  such  mode  of  travel,  and 
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have  been  granted.  The  evidence  in  our  judgment  clearly  showed 
negligence  on  the  part  of  the  defendant  company,  in  the  manage- 
ment of  the  car,  at  and  before  the  time  of  the  derailment  thereof, 
by  reason  of  which  negligence  the  car  ran  off  of  the  track,  and  ran 
across  the  street  against  the  curbstone,  thereby  causing  the  injury 
to  the  plaintiff.  There  was  an  utter  disregard  by  those  in  charge 
of  the  car  of  several  of  the  clear  and  explicit  rules  of  the  company^ 
and  the  disregard  of  which  in  all  probability  produced  and 
brought  about  the  result  complained  of. 

In  the  second  place  the  testimony  does  not  show  that  the  plain- 
tiff by  his  negligence  contributed  to  his  own  injury.  It  is  true 
that  at  the  time  he  was  hurt  he  was  standing  upon  the  rear  plat- 
form of  the  car.  But  this  was  with  the  full  knowledge  of  the  con- 
ductor, who  made  no  objection  thereto,  and  the  fact  that  he  was 
occupying  that  position,  under  the  circumstances  disclosed,  even 
if  it  be  conceded  that  he  was  negligent  in  doing  so,  was  not  the 
proximate  cause  of  the  injury  received  by  him.  The  proximate 
cause  of  the  derailment  of  the  car,  and  the  consequent  injury  to 
the  plaintiff,  was  the  negligence  of  those  in  charge  of  the  car  be- 
fore spoken  of.  His  being  where  he  was  was  merely  a  condition, 
and  in  no  sense  a  cause  of  the  derailment  or  of  the  injury.    Being 


could  not  recover  against  the  railroad 
companj  for  injuries  sustained. 

Derailment  of  street  car — Bxcava- 
tiou  on  track, —  Brookl jn  Street  R.  R. 
Co.  V.  Kelley, 6  Ohio  C.  C.  155  ( 1892) 
was  an  action  for  damages  sustained 
bj  plaintiff  being  thrown  out  of  a 
horse  car,  due  to  the  car  being  derailed 
bj  reason  of  the  car  falling  over  an 
excavation  on  the  track.  Plaintiff 
fell  on  her  head  on  a  pile  of  dirt  and 
was  severely  injured.  Judgment  for 
fiOfOoo  affirmed. 

Riding  on  front  step  of  street  car, 
— Schwartz,  Adm'r  v,  Cincinnati 
Street  R'j  Co.,  8  Ohio  C.  C.  484(1894) 
was  an  action  to  recover  damages  for 
the  death  of  plaintiff's  intestate  caused 
bj  the  street  car,  on  which  he  was  a 
passenger,  leaving  the  track  bj  reason 
of  a  misplaced  switch.  Plaintiff's  in- 
testate boarded  the  front  step  of  the 
car  and  while  riding  there  the  car  left 


the  track,  causing  it  to  collide  with  a 
car  on  the  opposite  track,  and  he  was 
killed.  Verdict  directed  for  the  de- 
fendant. On  appeal  judgment  re- 
versed, the  court  holding  that  stand- 
ing on  the  step  of  a  street  car  is  not 
negligence  per  se. 

Derailment  of  street  car  —  Down 
grade. —  Cincinnati  Street  R'y  Co.  v. 
Kelsej,  9  Ohio  C.  C.  170  (1894)  ^^ 
an  action  for  injuries  sustained  hy 
plaintiff  while  a  passenger  on  one  of 
defendant's  street  cars,  due  to  the  car 
being  overturned  while  running  at 
great  speed  down  a  grade.  Judgment 
for  plaintiff  affirmed. 

Riding  on  platform  of  street  car, 
—  In  Cincinnati  Omnibus  Co.  v, 
KuHNBLL,  II  Weekly  Law  Bui.  189, 
it  was  held  that  riding  on  the  platform 
of  a  street  car  is  not  contributory 
negligence  as  matter  of  law  but  is  for 
Jury. 
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there,  he  would  of  course  assume  the  risk  of  such  injury  as  might 
naturally  or  reasonably  be  expected  to  happen  to  him  while  the 
car  was  being  run  upon  the  track  —  as  of  being  jolted  from  the 
step  or  the  platform,  or  of  injury  by  collision  with  teams,  vehicles* 
or  other  obstructions  upon  the  highways ;  but  not  of  those  pro- 
duced in  this  case.  Street  R'y  Co.  v,  Boudrou,  2  Am.  &  Eng. 
R.  R.  Cas.  30  ( I ) ;  Railway  Co.  v.  Schwartz,  8  Circ.  Ct.  Rep. 
(Ohio)  482  (2). 

PASSENGER  INJURED  IN  BOX  CAR  OF  FREIGHT 
TRAIN  —  INSTRUCTIONS— INTERROGATORIES—TRES- 
PASSER—  D ANGEROUS  PLACE  —  CONTRIBUTORY 
NEfGLIGENCE.  —  In  Atchison,  Topeka  and  Santa  Fe  RaU- 
road  Co.  v.  Johnson,  3  Okl.  41  (1895),  an  action  for  damages 
for  injuries  sustained  while  riding  in  the  box  car  of  one  of  defend- 
ant's freight  trains,  the  syllabus  of  the  case  states  the  facts  and  the 
points  decided  as  follows  :— 

Under  the  Code  of  Civil  Procedure,  of  the  Statutes  of  Oklahoma, 
of  1890,  §  4574«  which  provides  that  '^  the  court,  in  all  cases,  when 
requested  by  either  party,  shall  instruct  them,  if  they  render  a 
general  verdict,  to  find  specially  upon  material  questions  of  fact,  to 
be  plainly  stated  in  writing,"  it  is  not  error  to  refuse  an  instruc- 
tion, which,  upon  the  submission  of  special  questions  for  the  jury, 
**  instructs  them  that  it  is  your  duty  to  answer  each  of  said  questions 
fairly  as  you  shall  find  the  truth  to  be  under  the  evidence,  without 
regard  to  your  general  verdict."  The  provision  of  the  statute  is 
that  the  jury  shall  make  special  findings  only  upon  condition  that 
they  return  a  general  verdict,  and  it  would  be  error  to  instruct 
them  to  make  such  findings  without  regard  to  such  general  verdict. 

If  the  record  disclose  that  special  interrogatories  have  been  sub- 
mitted to  the  jury,  and  that  they  have  been  returned  into  court  by 
the  jury  in  connection  with  their  general  verdict,  at  the  request  of 
the  defendant,  and  that  '*th^  court  submitted  said  certain  special 
questions  of  fact  for  the  jury  to  answer  and  return,"  such  state- 
ments made  in  the  record  will  be  sufficient  to  show  that  special  in- 
terrogatories were  in  fact  submitted  and  answered  by  the  jury,  as 
provided  by  the  statute,  notwithstanding  that  no  express  and  writ- 
ten instruction  from  the  court  to  the  jury  to  that  effect  appears  in 
the  record. 

I.  See  the  Boudrou  case  reported  3.  See  note  of  this  case,  page  41, 

with  the  Pennsylvania  cases  in  this      ante, 
volume,  ^ost. 
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If  the  jury  return  evasive  or  equivocal  answers  to  some  of  the 
special  interrogatories  proposed,  and  a  motion  is  made  to  the  court 
to  remand  the  jury  and  require  them  to  return  definite  answers  to 
such  interrogatories,  and  the  motion  is  refused,  and  the  party  to  the 
cause  making  such  motion  is  not  damaged  by  such  evasive  or 
equivocal  answers,  such  refusal  of  the  court  to  remand  and  direct 
the  jury  is  not  reversible  error. 

If  the  jury,  in  making  a  return  to  special  interrogatories  in  con- 
nection with  the  general  verdict,  return  evasive,  equivocal,  or  un- 
certain answers,  not  stating  the  result  of  the  evidence,  either  in  the 
affirmative  or  in  the  negative  upon  the  point,  it  is  simply  a  finding 
that  adequate  proof  has  not  been  produced  at  the  trial  of  the  ex- 
istence of  the  fact  upon  which  the  question  has  been  proposed,  and 
that  it  is  not  made  out  by  proof,  and  is  equivalent  to  a  finding 
against  the  party  holding  the  affirmative  upon  such  fact. 

A  person  who  gets  upon  the  freight  train  of  a  railroad  company, 
without  the  knowledge  of  the  conductor,  and  under  direction  of  a 
brakeman  of  the  train,  places  himself  in  a  box  car,  making  a  pay- 
ment for  his  passage  to  the  brakeman,  does  not,  by  making  such 
payment  and  accepting  such  direction  from  the  brakeman,  contract 
with  the  railroad  company  for  his  passage.  He  is  not  a  passenger, 
but  a  trespasser.  He  is  not  entitled,  at  the  hands  of  the  railroad 
company,  to  that  high  degree  of  care  to  which  a  passenger  is  en- 
titled,  but  only  to  the  right  to  be  exempt  from  wanton  and  willful 
injury  at  the  hands  of  the  company. 

The  caboose  of  a  freight  train  is  the  proper  place  to  which  per- 
sons must  go,  and  take  their  places,  who  intend  to  become  passen- 
gers upon  the  train.  A  box  car  is  a  place  of  increased  danger,  and 
if  one  seeks  to  be  a  passenger,  and  voluntarily  places  himself  in 
such  a  car,  he  will  be  guilty  of  such  contributory  negligence  as  will 
preclude  recovery  against  the  company  for  an  injury  received  while 
occupying  such  a  position. 

If  one,  who  undertakes  to  be  a  passenger  upon  a  freight  train, 
voluntarily  places  himself  in  a  box  car,  leaves  his  place  back  in  the 
car  and  goes  to  the  open  door  of  the  car  while  the  train  is  in  motion, 
and  is,  by  a  sudden  shock  of  the  train,  thrown  from  the  door  and 
injured,  he  is  guilty  of  such  contributory  negligence  as  will  preclude 
fecoveiy  from  the  railroad  company. 

In  a  case  in  which  the  plaintiff  takes  passage  upon  a  freight 
train  of  defendant  which  has  a  caboose  attached,  and  goes  into  the 
box  car  upon  the  train  which  is  not  provided  by  the  company  for 
the  accommodation  of  passengers,  and  the  plaintiff  was  not  allowed 
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to  take  passage  apon  such  train  under  the  rules  of  the  company^ 
and  his  presence  on  the  freight  train  was  unknown  to  the  con- 
ductor, engineer  or  fireman,  but  was  kno¥m  to  a  brakeman  to  whom 
the  plaintiff  gave  a  dollar  for  his  ride,  which  was  less  than  the 
regular  fare,  and  the  brakeman  had  no  authority  to  collect  the 
dollar  from  the  plaintiff,  and  the  plaintiff  knew  that  the  train  on 
which  he  took  passage  was  not  a  passenger  train  and  that  the  car 
in  which  he  took  passage  was  not  provided  by  the  company  for 
carrying  passengers,  and  the  plaintiff  was  thrown  from  the  car  by 
the  stopping  of  the  train,  while  he  was  leaning  from  the  door  of  the 
car,  and  would  not  have  been  injured  if  he  had  remained  back  in 
the  car  until  the  train  stopped,  and  these  facts  were  all  found  by 
the  jury  upon  special  interrogatories  proposed  by  the  defendant  in 
connection  with  the  general  verdict  for  the  plaintiff  for  damages 
in  his  behalf,  and  the  defendant  thereupon  filed  his  motion  for 
judgment  on  the  answers  of  the  jury  to  the  special  questions,  it 
was  error  in  the  court  to  overrule  such  motion,  and  the  ruling  of 
the  court  should  have  been  for  judgment  in  favor  of  the  defendant 
upon  such  special  findingrs  of  fact.  Judgment  for  plaintiff  for 
$5,000  reversed.  Opinion  by  McAtbe,  J.  Asp,  Shartbl  & 
CoTTiNGHAM  appeared  for  plaintiff  in  error;  Kbaton  &  Cot- 
TBRAL  and  £.  Turnbr,  for  defendant  in  error. 

FALLING  FROM  ELEVATED  WAY  OR  BRIDGE  LEAD- 
ING  TO  BOAT.—  In  Skottowe  v.  Oregon  Short  Line,  etc., 
Railway   Co.,  and  Mullen,  Adm'r  v.  Oregon   Short  Line, 

etc.,  Railway  Co.,  22   Ore.  430  (1892),  the  facts  and  points  are 
stated  in  the  opinion  of  the  court  (per  Lord,  J.)  as  follows  :— 

These  actions  are  brought  by  Jane  Skottowe,  in  the  one  case,  and 
by  J.  T.  Mullen,  as  administrator  of  the  estate  of  Nicholas  Skot* 
towe,  in  the  other  case,  against  the  defendant,  to  recover  damage 
resulting  from  a  fall  by  Jane  Skottowe  and  her  deceased  husband 
from  an  elevated  way  leading  from  Dalles  city  to  the  defendant's 
boat  landing,  which  fall  caused  serious  injury  to  Jane  Skottowe, 
and  the  death  of  her  husband.  The  liability  of  the  defendant  is 
predicated  on  the  ground  that  the  defendant  was  negligent  in  fail- 
ing to  keep  in  repair  the  elevated  way,  or  bridge,  from  which  the 
plaintiff  and  the  deceased  fell,  and  were  injured,  and  in  failing  to 
provide  such  place  with  proper  lights.  The  answer  of  the  defend- 
ant put  in  issue  all  the  material  allegations  of  the  complaint,  and 
further  alleged  that  the  elevated  way,  or  bridge,  causing  the  injury 
and  death,  was  not  the  property  or  in  the  possession  or  under  the 
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control  of  the  defendant,  and  as  a  separate  defense,  that  the  plain- 
tiff and  her  deceased  husband  were  guilty  of  contributory  neg- 
ligence. 

The  facts  are  substantially  these  :     The  plaintiff  and  her  deceased 
husband  were  citizens  of  Ireland,  traveling  in  this  country  with  the 
double   purpose    of   visiting  a  son,  who  resided  in  the    State   of 
Wyoming,  and  such  places  as  would  interest  them  or  contribute  to 
their  pleasure.      It  would  deem  that  they  had  secured  a  round-trip 
ticket  from  Portland  to  The  Dalles  and  return,  and  that  they  had 
come  up  to  The  Dalles  by  railroad  with  the  intention  of  returning 
to  Portland  by  the  river  on  one  of  the  boats  of  the  defendant,  for 
the  purpose  of  obtaining  a  more  complete  view  of  the  Columbia 
river  scenery.     The  boats  of  the  defendant  were  fitted  up  with 
staterooms  and  other  adjuncts  for  the  comfort  and  accommodation 
of  its  passengers.     As  the  hour  at  which  the  defendant's  boats  were 
accustomed  to  leave  in  the  morning  was  early — seven  o'clock — the 
company,  for  its  own  advantage,  and  for  the  convenience  of  its 
passengers,  allow^ed  them  to  come  on  board  of  its  boats  at  night  and 
to  sleep  there.     For  this  accommodation  the  defendant  charged  and 
received  a  specified  consideration,  and  by  reason  of  it,  its  passengers 
were  saved  from  the  necessity  of  arising  at  an  inconvenient  hour  in 
the  morning  in  order  to  reach  the  boat.     The  plaintiff  and  her  hus- 
band reached  The  Dalles  some  time  about  the  middle  of  the  day, 
and  during  the  afternoon  went  down  to  the  wharf  boat,  as  it  would 
leem,  for  the  purpose  of  acquainting  themselves  with  the  way  to 
the  boat's  landing,  and  ascertaining  what  arrangements  were  neces- 
sary to  be  made  to  get  on  board  of  the  boat.     The  agent  of  the 
defendant  informed  them  at  the  ofHce  that  they  could  come  on  board 
of  the  boat  that  night,  as  soon  as  it  came  in,  and  sleep  there  until 
morning,  so  that  they  would  be  on  the  boat  at  its  hour  of  starting. 
Concluding  to  avail  themselves  of  this  accommodation,  they  re- 
turned up  town,  and  after  getting  a  meal  at  a  restaurant,  and  walk- 
ing and  looking  around  until  the  time  had  come  for  the  boat  to 
arrive,  they  started  down  to  its  landing.     It  was  after  dark  when 
the  defendant's  boat  came  in,  but  owing  to  the  fact  that  it  had  a 
barge  in  tow,  it  proceeded  up  the  river,  under  slow  bells,  past  its 
landing-place,  to  a  point  on  the  river  about  opposite  the  place  where 
the  accident  occurred,  for  the  purpose  of  landing  the  barge,  when 
it  turned  back  to  make  its  landing.     Her  lights  were  lit ;  and  it  wa& 
while  some  of  these  things  were  occurring  that  the  accident  hap- 
pened.    The  landing-place  of  the  defendant's  boat  is  some  distance 
below  the  inhabited  portion  of  The  Dalles,  and  is  reached  by  a  long, 
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elevated  incline,  and  narrow  roadway  which  passes  over  Mill  Creek 
by  means  of  a  bridge.  One  portion  of  this  roadway,  at  the  point 
where  it  leaves  the  inhabited  portion  of  The  Dalles,  is  occupied  by 
the  defendant's  railroad  tracks,  and  leads  to  its  shops,  while  the 
other  portion  of  it  gradually  inclines  and  leads  to  its  wharf  or  boat 
landing.  These  two  ways  at  the  point  where  the  injury  occurred 
are  connected  and  rest  on  the  same  timbers.  The  situation  is  diffi- 
cult to  describe,  but  it  is  shown  on  the  photographic  exhibits.  These 
different  ways  were  originally  built  by  the  O.  S.  N.  Co.,  the  de» 
fendant's  predecessors  in  interest,  for  the  purpose  specified,  and 
since  then  have  been  constantly  used  as  a  means  of  access  to  and 
from  its  shops  and  the  landing-place  of  its  boats.  At  different 
times  the  company  has  rebuilt  and  repaired  this  roadway,  raised  and 
changed  it,  and  exercised  various  acts  of  control  over  it.  The 
place  where  the  accident  occurred,  and  over  which  the  elevated 
roadway  or  bridge  crosses  Mill  Creek,  is  a  short  distance  below  the 
last  building  in  the  inhabited  portion  of  the  city.  The  land  under 
the  bridge  was  doubtless  a  public  street  at  the  point  of  the  accident, 
as  it  seems  to  have  been  platted  as  such,  but  the  city  has  never 
opened  it  as  a  street,  nor  exercised  any  cqntrol  or  ovmership  over 
the  elevated  roadway  or  bridge.  **  There  was  no  evidence,"  the 
record  says,  '*  in  the  case  tending  to  show  that  Dalles  city,  or  any- 
one, except  the  railroad  company  and  its  predecessors  in  interest, 
had  exercised  any  control  of  the  bridge  at  the  place  where  the  acci- 
dent occurred,  or  had  ever  operated  or  repaired  the  same."  The 
bridge  is  from  twelve  to  twenty  feet  from  the  ground,  which  is  of  a 
rocky  and  uneven  character,  and  along  the  bridge  there  has  always 
been  a  rail  running,  which  a  short  while  before  the  accident  got 
loose  and  came  off  and  never  was  replaced  until  after  the  injury 
occurred. 

The  circumstances  of  the  fall  from  the  bridge  are  thus  related  by 
the  plaintiff :  **  We  had  passed  the  town  and  got  to  the  way  lead- 
ing to  the  boat,  it  being  then  nearly  dark.  We  suddenly  fell  down 
a  height.  The  fall  rendered  me  unconscious.  I  was  aroused  by 
my  husband's  calls  for  help.  I  became  unconscious  again,  and 
then  got  conscious  again  when  the  men  came  to  carry  me  up  from 
where  I  had  fallen.  Shortly  before  the  accident,  we  remarked  to 
each  other  on  the  want  of  light.  We  were  feeling  our  way  cau- 
tiously along  immediately  before  the  accident.  My  husband's  calls 
for  help  at  the  place  of  the  accident  was  the  first  thing  I  knew  after 
the  accident,  while  we  were  lying  on  the  stones  near  the  river." 
The  injuries  to  the  husband  of  the  plaintiff  were  of  such  a  character 
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as  to  cause  his  death  a  day  or  two  afterwards.  The  injury  to  the 
plaintiff  confined  her  to  bed  for  many  months,  and,  the  evidence 
indicates,  will  perhaps  render  her  subject  to  much  suffering  and  a 
cripple  for  the  remainder  of  her  life.  From  these  facts  and  circum- 
stances, it  seems  evident  that  the  plaintiff  and  her  deceased  hus- 
band, while  passing  over  the  bridge,  or  elevated  roadway,  seeing 
out  in  the  river  the  boat,  which  was  lighted  up,  and  supposing  that 
they  had  reached  the  landing,  walked  through  the  opening  oc- 
casioned by  the  want  of  railing,  and  were  precipitated  upon  the 
rocks  below. 

Upon  this  state  of  facts,  the  most  vital  point  of  contention  for 
the  defendant  is,  that  the  duty  of  a  passenger  carrier  to  provide 
reasonably  safe  approaches  to  a  landing-place,  or  station,  is  con- 
fined only  to  the  immediate  vicinity  of  its  landing  or  station,  and  to 
approaches  on  its  own  ground  or  right  of  way,  and  that,  as  the 
facts  show  that  the  land  over  which  the  bridge  was  constructed, 
and  where  the  accident  occurred,  was  a  public  street,  the  defendant 
was  under  no  obligation  to  keep  such  bridge  in  repair  or  properly 
Hghted.     •     ♦     • 

APPROACHES  TO  DEPOT— DUTY  OF  CARRIER.— In 
discussing  the  duty  and  liability  of  a  carrier  as  to  its  approaches  to 
a  depot,  etc.,  the  court  said:  It  is  important  to  ascertain  the 
duties  of  the  defendant  as  a  public  carrier  to  keep  all  the  ap- 
proaches to  their  boat  landing,  or  depot,  owned  by  them,  or  con- 
structed by  them,  and  under  their  control,  or  in  their  possession,  and 
used  in  connection  therewith,  safe  and  convenient  for  the  use  of  its 
patrons,  or  those  who  have  lawful  occasion  to  use  them.  Dillon, 
Ch.  J.,  laid  down  the  rule,as  founded  upon  reason  and  authority,  that 
*'  railroads  are  bound  to  keep  in  a  safe  condition  all  portions  of  their 
platforms,  and  approaches  thereto,  to  which  tlie  public  do  or  would 
naturally  resort,  all  portions  of  their  station  ground  reasonably  near 
to  the  platforms,  where  passengers  or  those  who  have  purcliased 
tickets  with  a  view  to  passage  on  their  cars  would  naturally,  ordi- 
narily, go."  (McDonald  v,  Chicago,  etc.,  R.  R.  Co.,  26  Iowa, 
145  ( i),  96  Am.  Dec.  1 14. ) 

Such  corporations  are  not  only  bound  to  keep  their  platforms  and 
landing-places  safe  and  convenient  for  all  who  make  use  of  their 
cars  or  boats  as  a  means  of  conveyance,  but  they  are  bound  to 
make  the  approaches  over  their  own  premises,  or  premises  in  their 

I.  McDonald  v. Chicago,  etc.,  R.  R.  Neg.  Cas.  307;  see  also,  same  ca8e,'29 
Co.,  26  Iowa,  145,  is  reported  in  3  Am.      Iowa,  170,  3  Am.  Neg.  Cas.  319. 
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possession  and  used  in  connection  therewith,  safe  and  convenient 
for  passengers.  The  liability  for  the  r  on  performance  of  this  duty 
by  such  corporations  is  founded  on  the  general  principle  that  a  per- 
son injured,  without  neglect  on  his  part,  by  a  defect  or  obstruction 
in  a  way  or  passage  over  which  he  has  been  induced  to  pass,  for  a 
lawful  purpose,  by  an  invitation,  express  or  implied,  can  recover 
damages  for  the  injury  sustained  against  the  individual  so  inviting 
and  being  in  default  for  the  defect.  (Barrett  v.  Black,  56  Me.  498, 
96  Am.  Dec.  497 ;  Carleton  v,  Franconia  Iron  Co.,  99  Mass.  216.) 
♦  •  •  [The  court,  as  illustrations  of  the  principle,  cited  Tobin  v, 
S.  &  P.  R.  R.  Co.,  59  Me.  183  ;  Quimby  v.  B.  &  M.  R.  R.  Co.,  69 
Me.  340  ;  Cross  v.  Railway  Co.,  69  Mich.  363  ;  Hoffman  v.  R.  R. 
Co.,  75  N.  Y.  605;  Green  v.  Penn.  R.  Co.,  36  Fed.  Rep.  66; 
Texas  R'y  Co.  v.  Orr,  46  Ark.  182 ;  Wallace  v.  R.  R.  Co.  (Del.), 
18  Atl.  Rep.  813;  Collins  v,  R.  R.  Co.,  80  Mich.  390(1).] 

Continuing,  the  court  said :  Plainly,  then,  it  is  the  duty  of  such 
corporations  to  provide  reasonable  accommodations  at  their  stations 
and  landing-places ;  to  keep  in  safe  condition  all  portions  of  their 
platform  and  approaches  thereto,  and  furnish  safe  and  proper  means 
of  ingress  and  egress  therefrom,  even  though  some  part  of  it  may 
be  constructed  upon  a  highway,  if  the  same  be  in  their  possession 
or  under  their  control  and  used  in  connection  with  them.  This  duty 
and  the  liability  of  such  corporations  for  its  nonperformance,  when 
an  injury  occurs,  in  respect  to  such  places,  platforms,  and  ap- 
proaches, as  well  as  to  furnish  lights,  is  also  fully  stated  and  the 
cases  maintaining  it,  collected  in  30  Am.  &  Eng.  R.  R.  Cas.  555  if. 
But  by  this  it  is  not  meant  that  such  companies  are  bound  to  keep 
their  premises  absolutely  safe,  or  that  they  are  liable  for  accidents 
due  to  want  of  ordinary  care  on  the  part  of  the  injured  person. 
They  are  only  bound  to  exercise  ordinary  care  in  view  of  the  dan- 
gers to  be  apprehended.  The  distinction  between  such  liability  for 
an  injury  to  a  person  occurring  on  their  cars  or  boats,  and  for  an  in- 
jury occurring  on  their  platforms  or  approaches  to  the  station  or 
landing  places,  is  well  recognized.  [Penn.  Co.  v.  Marion,  104  Ind. 
239  (2)  ;  Moreland  v.  Boston,  etc.,  R'y  Co.,  141  Mass.  31  (3)  ;  Kelly 
V.  Manh.  R'y  Co.,  112  N.  Y.  443  (4).]  Nor  is  there  any  claim  that 
the  defendant  is  an  insurer,  but  that  it  was  bound  to  use  ordinary 

1.  See  these  cases  reported  in  Vol.       175;  see  also,  same  case,  123  Ind.  415, 
9  Am.  Neg.  Cas.,  arranged  with  their      3  Am.  Neg.  Cas.  261. 

respective  States  in  that  volume.  3.  See  note  of  this  case  in  9  Am. 

2.  Penn.   Co.   v,  Marion,   104  Ind.       Neg.  Cas.  439. 

239^  is  reported  in  3  Am.  Neg.  Cas.  4.  Reported  in  9  Am.  Neg.  Cas.  598. 
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care  to  keep  its  approaches  to  its  boat  landing  safe  and  convenient; 
and  that  to  leave  a  railing  off  of  a  bridge  of  this  kind*  at  such  a 
place,  and  at  such  a  height  from  the  ground,  for  a  period  of  several 
weeks,  was  a  inrant  of  ordinary  care  if  not  gross  negligence.  Nor 
do  the  cases  cited  by  the  defendant  conflict  with  these  principles,  as 
declared  by  the  authorities,  or  support  its  contention.  [Citing  Eisen- 
beig  V.  Mo.  Pac.  R'y  Co.,  33  Mo.  App.  91 ;  Cusick  v,  Adams,  115 
N.  Y.  55 ;  Tex.,  etc.,  R'y  Co.  v,  Dessommes  (Tex.),  15  S.  W.  Rep. 
806.]    •    •     ♦ 

DAMAGES. — The  court  discussed  the  other  assignments  of 
error  but  did  not  sustain  them.  On  the  question  of  excessive 
damages,  the  court  said:  '* The  damages  assessed  by  the  jury  are 
large.  The  evidence  tends  to  indicate  that  the  plaintiff  is  perma- 
nently injured.  'I  think,'  says  the  medical  witness,  'that  if  she 
does  regain  the  use  of  her  limb  and  it  becomes  free  from  pain,  it 
will  be  several  years.  It  will  take  a  long  time  to  fully  recover,  if 
the  ever  does.'  She  is  unable  now  to  stand  without  support,  and 
altogether  unable  to  walk,  and  still  suffers  great  physical  pain  from 
the  injury.  The  probabilities  are  that  she  will  be  a  cripple  during 
ber  life,  and  subject  to  much  pain  and  suffering.  In  such  case,  dif- 
ferent individuals  would  vary  in  their  estimate  of  the  sum  which 
would  be  a  just  pecuniary  compensation.  '  It  is  one  thing,'  said 
Mr.  Justice  Story,  '  for  a  court  to  administer  its  own  measure  of 
damages  in  a  case  properly  before  it,  and  quite  another  thing  to  set 
aside  the  verdict  of  a  jury,  because  it  exceeds  that  measure.' 
(Thurston  v.  Martin,  5  Mason,  499. )  Nor  is  the  fact  to  be  over- 
looked that  the  judge  who  heard  the  testimony,  in  refusing  the 
motion  for  a  new  trial,  approved  the  verdict  of  the  jury.  In  such 
cafe,  it  has  not  been  the  practice  of  this  court  to  interfere,  nor  if 
mch  were  the  practice,  are  the  damages  given  so  excessive  as  to 
justify  our  interference.  Many  larger  verdicts  for  less  injuries  have 
been  sustained  by  the  courts. 

**Thus  far  the  cases  have  been  considered  together,  but  the  point 
is  made  in  the  administrator  case  that  no  earning  power  was  proven 
00  the  part  of  the  deceased.  This  is  based  on  the  inference  that  the 
deceased  was  a  wealthy  man,  living  on  his  income.  Under  the 
statute,  the  age  and  sex,  the  general  health  and  intelligence  of 
the  deceased,  his  habits  and  capacity,  mental  and  physical,  to  earn 
and  acquire  property,  are  all  to  be  considered.  The  deprivation  of 
his  affection  and  society  cannot  be  taken  into  account.  This  would 
include  skill  in  the  management  of  wealth,  or  capacity  to  manage 
»,  which  would  be  of  advantage  to  an  estate,  and  the  loss  of 
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which  would  prove  a  detriment  to  it."  yudgments  affirmed,^ 
Opinion  by  Lord,  J.  W.  W.  Cotton,  Zbra  Snow,  and  Wal- 
lace McCamant,  appeared  for  appellant;  A.  S.  Bbnnbtt,  for 
respondent. 


MOAKLER  V.  WILLAMETTE  VALLEY  RAIL- 
WAY COMPANY. 

Supreme  Courts  Oregon,  November^  i88q, 

[Reported  in  i8  Ore.  189.] 

ARM  OUT  OF  WINDOW  — ERRONEOUS  NONSUIT.— Where  a  passen- 
ger was  injured  while  on  defendant's  train  and  the  facts  showed  that  plain- 
tiff's elbow  was  slightlj  extended  outside  of  the  window,  but  the  other 
portion  of  his  arm  and  hand  was  inside  of  the  window,  and  a  stick  of  wood, 
falling  through  the  open  window  at  which  he  sat,  and  upon  the  sill  on 
which  his  arm  rested,  struck  the  part  of  the  arm  inside  of  the  window,  and 
caught  in  the  mouth  of  the  coat  sleeve,  which,  with  the  motion  of  the  train 
jammed  the  arm  backward  against  the  frame  of  the  window  and  injured' 
him,  it  was  held  that  the  facts  were  for  the  jury  and  it  was  error  to  non* 
suit. 

Appeal  from  the  Circuit  Court,  Multnomah  County.  The  facts 
are  stated  in  the  opinion.     Judgment  of  nonsuit  reversed, 

C.  H.  Carey  and  Mitchell  &  Tanner,  for  appellant. 

C.  J.  McDoUGALL,  for  respondent. 

Lordf  J. — This  is  an  action  brought  by  the  plaintiff  to  recover 
damages  for  an  injury  alleged  to  have  been  caused  by  the  negli- 
gence of  the  defendant  while  he  was  a  passenger  on  one  of  its 
trains.  By  his  answer  the  defendant  denied  the  negligence  alleged,, 
and  averred  that  the  negligence  of  the  plaintiff  contributed  to  his 
injury.  To  this  the  plaintiff  filed  his  reply,  and,  issue  being  thus^ 
joined,  the  trial  was  proceeded  with  until  the  plaintiff  rested  his 
case,  when  the  defendant,  by  his  counsel,  moved  for  a  judgment  of 
nonsuit,  upon  the  ground  that  the  evidence  showed  that  the  plain- 
tiff was  guilty  of  contributory  negligence,  which  the  court  allowed^ 
and  from  which  the  present  appeal  is  taken.  Explanatorily,  it 
may  be  said  that  the  evidence  showed  that  large  piles  of  wood 
were  corded,  at  places  along  the  track,  about  one  foot  or  a  foot 
and  a  half  from  the  cars,  and  so  high  that  passengers  often  could 
not  see  out  on  account  of  it ;  that  from  one  of  these  piles  some  of 
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the  sticks  fell  upon  the  cars,  and  through  the  window  at  which  the 
plaintiCE  was  sitting,  with  his  arm  resting  on  the  window  sill,  caus- 
ing the  injury  complained  of.     As  relevant  to  the  point  upon 
which  this  case  must  be  determined,  it  is  necessary  to  understand 
how  the  injury  occurred.     Mr.  O'Leary,  a  witness  for  the  plaintiff, 
testified :     "  It  hit  him  in  the  palm  of  the  hand ;  that  is  where  the 
wood  hit  him.     It  was  not  on  the  elbow.     The  elbow  went  up 
against  the  jamb  of  the  window,  and  that  is  what  hurt  his  elbow. 
Q.     How  was  his  hand?     A.     Probably  a  few  inches  out  of 
the  window.     The  force  of  the  stick  and  the  car  going,  of  course, 
hurt  his  elbow ;  that  is  what  done  it."     On  cross-examination  after 
testifying  that  the  stick  came  through  the  open  window,  in  reply 
to  the  question  that  the  stick  struck  him  ''  when  his  hand  was  out- 
side," he  says :     "  His  hand  was  inside.     It  was  the  wood  that  hit 
his  hand ;  it  did  not  hit  his  elbow.     Q.  It  pressed  his  hand  back 
tliis  way?     A.  Pressed  it  back  against  the  window,  and  that  is 
what  hurt  it — hand  inside  the  window.      Q.  Elbow  outside?     A. 
Yes,  sir;  I  think  so.     Q.  How  far  did  the  elbow  extend  outside? 
A.  Maybe  a  few  Inches ;  I  don't  know."     It  will  be  noted  that  this 
witness  first  stated  that  the  plaintiffs  hand  was  "  probably  a  few 
inches  out  of  the  window,"  but  on  his  cross-examination  testifies 
that  it  "was  inside  the  window,"  and  that  the  "elbow  was  outside" 
of  the  window  a  few  inches.     Looking  at  the  whole  of  the  evi- 
dence, and  the  manner  in  which  he  says  the  injury  occurred,  it 
was  probably  the  elbow  to  which  he  referred ;  and  this,  too,  is  con- 
sistent with  the  testimony  of  the  plaintiff,  who  succeeded  him  as  a 
witness.     Alter  some  preliminary  matters,  the  plaintiff  testified : 
•*  Q.  Now  you  may  state  whether  or  not  any  part  of  your  arm  was 
projecting  outside  of  the  car,     A.  No,  sir ;  it  was  right  on  the 
window  sill.     Q.  You  say  that  this  falling  stick  of  wood  caught  in 
your  coat,  and  jerked  your  hand  out?     A.  Sitting  just  like  here 
[explaining  by  reference  to  witness  box]  ;  stick  struck  just  here 
[referring  to  the  mouth  of  his  coat  sleeve],  and  pulled  it  out,"  etc. 
**I  was  this  way;  train  going  this  way;  arm  on  the  window  right 
here.    The  first  thing  I  knew,  a  piece  of  wood,  coming  in,  grabbed 
my  coat  sleeve  in  the  mouth  of  it,  something  like  here,  and  just 
pulled  my  arm  out,  and  got  jammed  backward,"  etc.     "Q.  Your 
arm  was  resting  on  the  window?     A.  Resting  on  the  window." 
[Evidently  means  resting  on  the  window  sill.]     "  Q.  Was  your 


52  AMERICAN   NBGLIGBNCB  CASBS. 

elbow  out  three  or  four  inches?  A.  Two  or  three  inches — maybe 
four  inches.  Q.  Caught  in  the  palm?  A.  No,  sir;  in  the  coat 
sleeve,  and  pulled  right  out." 

It  will  be  observed  that  both  witnesses  agree  that  the  hand  was 
inside,  and  that  the  elbow  was  outside,  of  the  window ;  that  the 
stick  of  wood  which  did  the  injury  came  through  the  open  win- 
dow, and  one  says  struck  the  palm  of  his  hand,  and  the  other 
caught  in  the  mouth  of  his  coat  sleeve ;  but  both  agree  that  the 
stick  did  not  hit  the  elbow  and  as  to  the  manner  it  operated 
in    jamming    the    arm    backward    and    producing    the    injury. 
The   plaintiff's   testimony  is   that  his   arm   was   resting   on  the 
window  sill,  but  that   no   part  of   his   arm  was   outside   of  the 
car,  although  he  admitted  it  was  outside  of  the  window.     This 
must  be  based  on  the  idea  that  the  window  sill   slightly  ex- 
tended   beyond    the   exterior   surface   of    the   car.      The   truth 
is,  it  is  generally  difficult  to  reconcile  the   testimony  in   cases 
of  this  character,  and  reach  a  state  of  facts  not  disputed  and  be* 
yond  the  reach  of  controversy.    At  any  rate,  in  our  judgment,  the 
evidence  submitted  by  the  plaintiff  tended  substantially  to  estab- 
lish this  state  of  facts :     That  the  plaintiff,  while  riding  as  a  pas- 
senger on  one  of  the  defendant's  trains,  rested  his  arm  on  the 
window  sill  of  an  open  window,  with  his  hand  inside,  but  his  elbow 
extending  a  few  inches  outside  of  the  window ;  that  alongside  of 
the  track  a  great  quantity  of  cord  wood  was  piled  at  places,  so 
high  as  to  obscure  a  view  from  the  window  of  the  cars,  and  at  a 
distance  of  a  foot  or  a  foot  and  a  half  from  the  cars ;  that  while 
thus  riding  some  of  the  sticks  of  cord  wood  fell  from  the  pile,  and 
against  the  cars,  and  through  the  window,  upon  his  palm,  or 
caught  in  the  mouth  of  his  coat  sleeve  near  the  palm,  and  jammed 
his  arm  backward,  breaking  it,  and  badly  lacerating  his  arm  and 
hand.     As  here  used,  when  it  is  said  that  the  elbow  was  outside 
of  the  window,  it  is  meant  that  it  was  outside  of  the  surface  of  the 
window,  and  exposed  to  injuries  from  external  objects.     It  was  so 
treated  at  the  argument,  and  it  will  be  so  considered  by  us. 

The  inquiry,  then,  presented  by  this  record  is :  Do  the  facts 
show  such  an  act  of  contributory  negligence  on  the  part  of  the 
plaintiff  as  will  prevent  a  recovery,  and  make  it  the  duty  of  the 
court  to  so  declare  as  a  matter  of  law,  notwithstanding  the  negli- 
gence of  the  defendant  in  permitting  the  wood  to  be  so  carelessly 
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piled  near  the  track  of  the  passing  train?  ** Contributory  negli- 
jpence"  is  defined  to  be  **a  want  of  ordinary  care  upon  the  part  of 
the  person  injured  by  the  actionable  negligence  of  another,  com- 
bining and  concurring  with  that  negligence,  and  contributing  to 
the  injury  as  a  proximate  cause  thereof,  without  which  the  injury 
would  not  have  occurred."  4  Am.  &  Eng.  Encyc.  Law,  17.  The 
law  will  not  permit  a  recovery  where  the  plaintiff,  by  his  own 
negligence,  has  contributed  to  produce  the  injury  from  which  he 
has  sufifered.  "And  it  matters  not,"  said  Mr.  Justice  Field, 
"whether  that  contribution  consists  in  his  participation  in  the 
direct  cause  of  the  injury,  or  in  his  omission  of  duties  which,  if 
performed,  would  have  prevented  it.  If  his  fault,  whether  of 
omission  or  commission,  has  been  the  proximate  cause  of  the  in- 
jury, he  is  without  remedy  against  one  also  in  the  wrong."  And 
he  adds  that  "  it  would  seem  that  the  converse  of  this  doctrine 
should  be  accepted  as  sound ;  that  when  one  has  been  injured  by 
the  wrongful  act  of  another,  to  which  he  has  in  no  respect  con- 
tributed, he  should  be  entitled  to  compensation  in  damages  from 
the  wrongdoer."     Little  v.  Hackett,  116  U.  S.  371. 

To  have  adjudged  the  plaintiff  guilty  of  contributory  negligence, 
upon  the  facts,  the  court  must  have  found  that  there  was  want  of 
ordinary  care  on  his  part,  and  a  proximate  connection  between 
soch  want  of  ordinary  care  and  the  injury  complained  of.  Our 
case,  then,  is  thus  put  by  Mr.  Beach :  "  i.  Did  the  plaintiff  exer- 
cise ordinary  care  under  the  circumstances?  2.  Was  there  a 
proximate  connection  between  his  act  or  omission  and  the  hurt  he 
complains  of  ?  "  Beach  Contrib.  Neg.,  §  3,  p.  7.  If  these  two  ques- 
tions be  answered  in  the  affirmative,  the  two  elements  concur  which 
constitute  contributory  negligence,  and,  in  the  sense  of  the  law,  the 
plaintiff  is  responsible  for  his  own  wrong,  and  is  precluded  from  a 
recovery. 

The  facts  show  that  plaintiff's  elbow  was  slightly  extended  out- 
side of  the  window,  but  that  the  other  portion  of  his  arm  and  hand 
was  inside  of  the  window.  The  elbow  was  not  hit,  but  a  stick  of 
wood,  falling  through  the  open  window  at  which  he  sat,  and  upon 
the  sill  on  which  his  arm  rested,  struck  the  part  of  the  arm  inside 
of  the  window,  and  caught  in  the  mouth  of  the  coat  sleeve,  which, 
with  the  motion  of  the  train,  jammed  the  arm  backward  against  the 
tiame  of  the  window,  and  produced  the  injury  complained  oL 
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Now,  it  will  be  noted,  first,  that  although  the  elbow  was  outside  of 
the  window,  it  was  not  hit,  and  the  injury  did  not  arise  as  the  direct 
consequence  of  the  exposed  condition  of  the  elbow  to  external 
objects  with  which  it  might  come  in  contact  by  reason  thereof; 
and,  second,  that  the  hand  and  part  of  the  arm  which  were  struck 
with  the  stick  were  within  the  window.    The  facts  concede  that  an 
injury  would  be  likely  to  happen  if  the  elbow  had  not  been  exposed, 
while  the  arm  continued  to  rest  upon  the  window  sill  in  the  same 
relative  position.     By  merely  changing  the  angle  of  the  inclination 
of  the  arm,  so  that  the  elbow  would  not  be  exposed,  leaving  the 
arm  otherwise  in  the  same  relative  position,  a  similar  injury  would 
likely  have  happened  or  resulted,  upon  the  facts.     But  in  neither 
case,  whether  the  elbow  was  inside  or  outside  of  the  window,  is  the 
injury  occasioned  by  or  the  result  of  its  contact  with  external 
objects.     Yet  this  judgment  punishes  the  plaintiff  with  the  same 
consequences  as  if  the  injury  resulted  from  exposing  the  arm  out- 
side of  the  window  to  contact  with  external  objects.     In  that  view 
it  makes  no  difference  whether  the  arm  or  elbow  is  inside  or  out- 
side of  the  window  when  the  injury  occurred, — the  same  legal  con- 
sequences ensue ;  but  this  cannot  be,  unless  it  be  a  negligent  act  to 
rest  the  arm  on  the  window  sill  of  the  car,  irrespective  of  the  fact 
whether  the  injury  occurred  to  the  exposed  part  of  the  arm  or  not 
The  counsel  for  the  defendant  insists  that  the  plaintiff,  by  ex- 
posing his  elbow  two  or  three  inches  out  of  the  window,  con- 
tributed to  produce  the  injury  of  which  he  complains,  and  that 
without  which  he  would  not  have  been  injured.     He  places  the 
injury  upon  the  same  footing  as  if  it  had  occurred  in  consequence 
of  the  elbow  being  struck  by  reason  of  its  exposure  to  passing 
objects  external  to  the  car,  and,  as  a  consequence,  asserts  that  the 
conduct  of  the  plaintiff  was  negligence  in  se,  and  as  such,  that  it 
was  the  undoubted  duty  of  the  trial  court  to  grant  the  nonsuit 
In  support  of  this  position  he  cites  Railroad  Co.  v.  McClurg,  56 
Pa.  St.  294(1)  ;  Railroad  Co.  v,  Andrews,  39  Md.  329(2) ;  Rail- 
road Co.  V.  Rutherford,  29  Ind.  82  (3) ;  Todd  v.  Railroad  Co., 
3  Allen,  18  (4)  ;  Railroad  Co.  v.  Dunn,  78  Va.  645  (5)  ;  Railroad 

1.  Reported  with  the  Pennsylvania  4.  Reported  in  9   Am.  Neg.  Cas. 
cases  in  this  volume,  fast,  448. 

2.  Reported  in  9  Am.  Neg.  Cas.  421 .  5.  Reported  with  the  Virginia  cases 

3.  Reported  in  9  Am.  Neg.  Cas.  373.  in  this  volume,  post. 
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Co.  V,  Sickings*  5  Bush,  1(1).     It  will  be  best  to  ascertain  the 
facts  upon  which  the  law  is  predicated  in  these  cases,  to  under- 
stand the  reason  of  it  and  the  principle  applied.     In  Railroad  Co. 
V,  McClurg,  the  plaintiff  was  injured  '*  while  a  passenger  in  the 
cars  of  the  defendant,  by  reason  of  the  protrusion  of  his  elbow  be- 
yond the  sill  of  the  car  window  next  to  which  he  sat  during  the 
journey,  or  part  of  it,  coming  in  contact  with  a  car  standing  on  a 
switch  of  the  defendant's  road."     In  Todd  v.  Railroad  Co.,  3 
Allen,  18,  the  court  say  that  "the  only  error  in  the  instruction  .of 
the  court  related  to  that  part  of  the  case  which  involved  an  in^ 
<iuiry  into  the  position  of  the  plaintiff's  arm  at  the  time  of  the  acci- 
dent   If  he  was  then  riding  in  the  car  with  his  elbow  or  arm 
projecting  out  of  the  window,  by  reason  of  which  he  sustained  an 
injury,  he  was  guilty  of  a  want  of  due  care,  which  would  prevent 
him  from  maintaining  his  action."     In  Railroad  Co.  v,  Ruther- 
ford, 29  Ind.  83, "the  evidence  showed,"  say  the  court,  "that  the 
injury  received  was  a  broken  arm,  and  that  at  the  time  of  the 
^bccident  the  plaintiffs  arm  was  projecting  out  of  the  window  of 
the  coach  in  which  he  rode,  in  consequence  of  which  it  came  in 
contact  with  some  object  outside,  probably  a  timber  frame  sup- 
porting a  water  tank."     In  Railroad  Co.  v,  Andrews^  39  Md.  342, 
the  court  say:  "It  is  admitted  his  arm  at  the  time  was  out  of  the 
window,"  and  that "  it  is  perfectly  clear  he  would  have  received  no 
injury  if  his  arm  had  not  been  in  this  position."     Without  further 
reference,  it  is  enough  to  say  that  the  plain  result  of  these  cases  is 
that  if  a  passenger  is  riding  in  a  car,  with  his  elbow  or  arm  pro- 
jecting out  of  the  window,  by  reason  of  which  he  sustained  an  in- 
jury, it  is  such  a  clear  act  of  contributory  negligence  on  his  part 
as  will  prevent  a  recovery,  and  make  it  the  duty  of  the  court  to 
so  declare,  as  a  matter  of  law,  notwithstanding  the  negligence  of 
the  defendant  in  permitting  obstacles  to  be  placed  too  near  the 
track  of  the  passing  train. 

But  why  is  it  contributory  negligence,  within  the  reason  of  these 
<ases?  The  answer  is,  because,  in  projecting  his  elbow  or  arm 
oat  of  the  window,  he  was  bound  to  know,  as  a  reasonable  man,  in 
the  exercise  of  ordinary  care  and  foresight,  that  there  was  liability 
to  injury  from  the  exposed  condition  of  the  arm  coming  in  contact 
with  some  external  obstacle  or  force.     He  ought  to  know,  to 

I.  Reported  ^n  9  Am.  Neg.  Cas.  374. 
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expose  his  arm  or  elbow  under  the  surrounding  circumstances,  that 
it  was  dangerous,  and  liable  to  result  in  injury  to  it,  because  a 
prudent  man  might  well  foresee  the  possibility  of  such  an  occur- 
rence ;  and,  if  he  do  not  avoid  it  by  the  exercise  of  such  reason- 
able foresight,  he  may  justly  be  held  to  have  taken  upon  himself 
the  risk  of  such  a  peril.  It  is,  therefore,  considered  in  these  cases 
to  be  a  want  of  ordinary  care  for  a  passenger  riding  in  a  car  to 
protrude  his  arm  or  elbow  out  of  the  window,  and  if  he  does,  and 
i&  injured  by  reason  thereof,  it  results,  as  a  consequence,  that  his 
own  want  of  ordinary  care  has  contributed  directly  to  produce  such 
injury  as  the  proximate  cause  thereof.  But  how  is  this  to  apply 
to  the  facts  in  the  case  at  bar?  It  was  not  the  elbow  of  the  plain- 
tiff, or  any  part  of  his  arm  that  was  exposed  to  injury  from  outside 
obstacles,  that  caused  the  injury.  His  elbow,  or  the  part  of  the 
arm  outside  of  the  window,  was  not  hit.  The  stick  of  wood  struck 
the  palm  of  his  hand,  or  so  near  it  as  to  catch  in  the  mouth  of  his 
coat  sleeve,  which  was  inside  of  the  window,  and  not  exposed  to 
external  objects,  unless  they  came  inside  of  the  window,  as  the 
evidence  here  shows.  The  cases  referred  to,  and  relied  upon  by 
counsel,  proceed  upon  the  hypothesis  that  the  injury  occurred  be- 
cause the  elbow  or  arm  which  was  exposed  out  of  the  window 
came  in  contact  with  some  external  obstacle  or  force,  and  produced 
the  injury.  In  the  strongest  of  these  cases.  Railroad  Co.  v.  Mc- 
Clurg,  and  often  cited,  Thompson,  Ch.  J.,  said :  "  If  he  allow  it 
[arm]  to  protrude  out,  and  is  injured,  is  this  due  care?"  which 
Bigelow,  Ch.  J.,  had  previously  answered  in  Todd  v.  Railroad  Co., 
supra,  saying :  "  If  he  was  riding  in  the  car  with  his  elbow  or  arm 
projecting  out  of  the  window,  by  reason  of  which  he  sustained  an 
injury,  he  was  guilty  of  a  want  of  due  care."  The  due  care  here 
required  to  be  exercised  is  not  to  expose  the  arm  out  of  the  win- 
dow, as  there  is  liability  that  it  may  come  in  contact  with  outside 
obstacles.  It  is  based  on  the  idea  that,  when  an  arm  is  thus  ex- 
posed, the  injury  which  may  result  may  be  foreseen  and  avoided 
by  the  exercise  of  ordinary  circumspection.  It  has  no  reference 
to  risks  or  injuries  which,  according  to  common  experience,  and  in 
the  exercise  of  reasonable  care  and  foresight,  could  not  have  been 
anticipated,  or  their  consequences  avoided.  "We  are  not  to  link 
together,"  said  Agnew,  J.,  "as  cause  and  effect,  events  having  no 
probable  connection  in  the  mind,  and  which  could  not,  by  prudent 
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circumspection  and  ordinary  thoughtfulness,  be  foreseen  as  likely 
to  happen  in  consequence  of  the  act  in  which  we  are  engaged.  It 
may  be  true  that  the  injury  would  not  have  occurred  without  the 
concurrence  of  one  act  with  the  event  which  immediately  caused 
the  injury ;  but  we  are  not  justly  called  to  suffer  for  it»  unless  the 
other  event  was  the  effect  of  an  act,  or  was  within  the  probable 
range  of  ordinary  circumspection,  when  engaged  in  the  act." 
Fairbanks  v.  Kerr,  70  Pa.  St.  86.  Sitting,  as  he  was,  with  his  arm 
resting  on  the  window  sill,  and  his  elbow  projecting  out,  especially 
m  view  of  the  fact  that  a  similar  injury  would  probably  have  oc- 
curred whether  the  elbow  was  inside  or  outside  of  the  window,  was 
it  within  the  range  of  ordinary  circumspection  and  foresight  to 
have  anticipated,  as  likely  to  happen,  the  event  which  occurred, 
and  produced  his  injury, — to  have  anticipated  that  a  stick  of  wood 
should  fall  through  the  open  window,  and  inside  of  it,  and  strike 
his  palm,  or  so  near  it  as  to  produce  the  injury  admitted,  in  con- 
sequence of  the  act  in  which  he  was  engaged?  Under  the  cir- 
cumstances of  this  case,  are  we  authorized  to  say,  as  a  matter  of 
law,  that  by  the  exercise  of  ordinary  care  and  prudence  he  could 
have  foreseen  that  there  was  liability  to  injury  in  the  way  in  which 
it  occurred,  as  the  consequence  of  his  act? 

Be  it  remembered  that  the  injury  did  not  arise  because  the 
elbow  projected,  but  because  the  stick  struck  the  palm  or  wrist 
inside  of  the  window,  where  it  had  a  right  to  be,  and  worked  its 
injury,  and  the  case,  upon  its  facts,  would  seem  to  stand  precisely 
as  if  the  arm  rested  on  the  window  sill  entirely  within  the  car. 
The  law  is  well  established  that  this  cannot  be  declared  to  be 
negligence  in  se.  In  Farlow  v,  Kelly,  108  U.  S.  208  (i),  it  was 
held  that  it  was  not  contributory  negligence  for  a  passenger  to 
rest  his  arm  upon  the  window  sill  of  a  car  in  which  he  was  riding 
without  allowing  it  to  project  Such  an  act  creates  no  presump- 
tion of  negligence,  and  cannot  be  declared  negligence  in  law. 
Brecn  v.  Railroad  Co.,  109  N.  Y.  297  (2)  ;  Winters  v.  Railroad 
Co.,  39  Mo.  470  (3).  The  inception  of  the  injury  being  inside 
of  the  window,  it  was  not  caused  by  any  exposure  of  the  arm 

1.  Reported  with  the  United  States  3.  See  note  of  this  case  in  9  Am. 
caies  in  this  volume,  post.  Neg.  Caa.  536. 

2.  See  note  of  this  case  ip  9  Am. 
Neg.  Cas.  664. 
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outside  of  it,  and  can  we  say,  logically  or  judicially,  that  the  act 
of  the  defendant  contributed  to  produce  it  ?  It  would  seem,  as 
to  the  facts  upon  which  that  injury  was  predicated,  that  he  stood 
without  fault;  for  although  the  plaintiff  may  have  been  negligent 
in  allowing  his  elbow  slightly  to  extend  outside  of  the  window, 
yet  if  that  did  not  cause  the  injury,  and  the  result  was  the  same 
as  though  he  exercised  the  care  required,  and  kept  his  arm  inside, 
then  such  want  of  care,  as  was  said  in  Walker  v.  Westfield,  39 
Vt.  246,  did  not  contribute  to  produce  such  injury,  and  it  is  the 
same  as  though  he  was  without  fault 

As  the  injury  occurred,  then,  the  plaintiff  was  under  no  legal 
obligation  to  assume  or  anticipate  that  sticks  or  a  stick  of  falling 
cord  wood  would  be  projected  inside  of  the  window,  and  cause  the 
accident  where  it  happened.  To  have  his  hand  and  wrist  where 
they  were,  and  where  the  stick  struck  them,  was  where  they  had  a 
right  lawfully  to  be,  and  raised  no  presumption  of  negligence  in 
law.  If  such  be  the  case,  however  strict  the  rule  of  contributory 
negligence  may  be  enforced,  can  we  declare  that  the  negligence- 
of  the  plaintiff  was  the  proximate  cause  of  the  injury,  or,  in  other 
words,  that  his  want  of  ordinary  care  contributed  directly  to  the 
injury?  It  is  enough  to  say  that  when  the  arm  is  exposed,  and 
the  injury  occurred  on  that  account,  when  the  facts  are  admitted, 
that  it  is  negligence  in  law.  Negligence  is  generally  a  question  of 
fact,  to  be  decided  by  the  jury  upon  all  the  facts  and  circum- 
stances, and  the  court  ought  not  to  declare  it  as  a  matter  of  law, 
unless  there  is  such  a  plain  act  of  carelessness  upon  the  part  of 
the  plaintiff  contributing  to  his  injury  as  makes  that  a  duty.  The 
rule,  as  it  is  established  by  the  weight  of  authority,  has  not  always 
met  with  entire  approval,  and  is  sufficiently  strict  and  arbitrary,  with- 
out extending  the  domain  of  its  operations.  In  Spencer  v.  Railroad 
Co.,  17  Wis.  487  (i),  the  opposite  view  is  ably  and  forcibly  pre- 
sented by  a  vigor  and  fitness  of  reasoning  which  it  is  difficult  to 
answer.  The  truth  is  that  it  is  an  every-day  occurrence  for  pas- 
sengers to  ride  with  their  elbows  on  the  sill,  slightly  extending  out 
of  the  window,  though  not,  perhaps,  outside  the  sill.  We  all 
know  in  warm  weather,  when  the  windows  are  up,  it  is  the  con- 
stant and  ordinary  habit  of  passengers  of  all  classes  and  all  de- 
grees of  intelligence  to  so  ride ;   and,  judged  in  the  light  of  our 

I.  Reported  with  the  Wisconsin  cases  in  this  volume,  ^ost. 
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general  knowledge   and  experience,  it  would  be  difficult  to  con- 
demn such  conduct  as  an  act  so  plainly  and  palpably  careless  as 
to  require  the  court  to  declare  it  negligence  as  a  matter  of  law. 
If  the  rule  is  to  obtain  as  decided  by  the  weight  of  authority,  let  it 
continue  to  be   confined  in  its  operations  to  injuries  which  result 
from  exposing  the  arm  to  outside  obstacles,  but  let  it  not  be  ex- 
tended to  those  where  the  (acts  are  complicated,  and  the  injury, 
although  the  elbow  was  slightly  out  of  the  window,  did  not  arise 
from  that  fact,  or  if  it  had  been  inside,  the  arm  otherwise  preserving 
its  relative  position,  a  like  injury  would  probably  have  happened. 
In  cases  of  the  first  sort,  it  may  be  conceded,  when  the  facts 
stand  confessed  or  admitted,  that  the  court  may  declare  the  act 
negligence  as  a  matter  of  law;  non  constat  that  it  can  upon  the 
facts  here.     In  cases  of  this  sort,  where  the  facts  are  complicated 
and  debatable,  where  men  of  ordinary  discretion  and  prudence 
might  differ  as  to  the  inferences  to  be  drawn  from  them  in  deter- 
mining the  character  of  the  act,  it  is  safer  and  better  to  submit 
them  to  the  jury  in  connection  with  all  its  attendant  circumstances, 
whom  the  law  assumes  to  be  best  qualified  to  dispose  of  them 
under  proper  instructions  from  the  court,  than  that  the  court  itself 
should  decide  them,  as  a  question  of  law,  by  allowing  a  nonsuit.    Be- 
fore the  court  can  do  this,  and  cut  off  the  plaintiff's  right 'to  sub- 
mit his  case  to  the  jury,  the  inferences  from  the  proof  ought  to  be 
certain  and  incontrovertible,  freeing  the  mind  from  all  doubt  or 
hesitation ;  for  it  must  always  be  borne  in  mind  that  it  is  generally 
for  the  jury  to  determine  whether  the  plaintiff  was  negligent,  or 
the  plaintiff  was  contributorily  negligent,  which,  as  Dr.  Wharton 
has  aptly  said,  is  seldom  the  ''  subject  of  direct  proof,  but  an  in- 
ference from  facts  put  in  evidence." 
The  judgment  must  be  reversed,  and  the  nonsuit  set  aside. 

INJURED  IN  RAILROAD  WRECK  ON  BRIDGE- 
CONDITION  OF  BRIDGE— EVIDENCE.— In  Leonard  v. 
Southern  Pacific  Company ,  21  Ore.  555  (1892),  an  action  to 

recover  damages  for  personal  injuries  alleged  to  have  been  sustained 
by  the  plaintiff  by  reason  of  the  negligence  of  the  defendant  on  the 
occasion  of  the  wrecking  of  the  defendant's  train,  on  which  plain- 
tiff was  a  passenger,  at  Lake  Labish,  in  which  action  plaintiff  re- 
covered judgment,  the  main  ground  of  defendant's  appeal  was  that 
the  plaintiff  was  allowed  by  the  trial  court  to  introduce  evidence 
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in  regard  to  other  portions  of  the  railroad  bridge  than  that  portion 
of  it  involved  in  the  wreck.  The  contention  was  that  the  evidence 
must  be  confined  to  the  wrecked  portion  of  the  bridge  alone,  and 
that  the  admission  of  evidence  tending  to  show  that  the  southerly 
end  of  the  bridge,  more  than  a  hundred  feet  away  from  the  wreck, 
was  not  in  a  good  condition  or  was  out  of  repair,  was  error.  Held, 
that  such  evidence  was  properly  admitted,  it  being  introduced  to 
show  that  the  structure  under  the  foundation  was  the  same  in  the 
wrecked  as  in  the  part  of  the  bridge  left  standing.  Judgment 
affirmed  (i). 

CROSSING  TRACK— STRUCK  BY  STREET  CAR 
AFTER  ALIGHTING  FROM  ANOTHER  CAR  — PERSON 
NOT  PASSENGER.- In  Smith  v.  City  Railway  Company, 
29  Ore.  539  (1896),  where  plaintiff  having  alighted  from  one  of  de- 
fendant's street  cars,  walked  around  the  rear  end  of  the  car,  started 
across  the  street,  and  in  attempting  to  cross  tKe  track,  was  struck 
by  a  car  on  the  other  track,  it  was  held  error  not  to  instruct  the 
jury,  at  defendant's  request,  that  ''if  plaintiff  failed  to  look  to  see 
if  a  car  was  approaching  before  she  attempted  to  ceoss  the  track, 
and  was  struck  by  an  approaching  car,  which  she  could  have  seen 
and  avoided  by  looking,  then  she  was  guilty  of  contributory  negli- 
gence and  cannot  recover."  In  such  case  it  was  also  held  that 
plaintiff  was  not  a  passenger  at  the  time  the  accident  occurred,  the 
relation  of  passenger  and  carrier  having  ceased  when  she  alighted 
from  the  car,  and  the  defendant  owed  her  no  other  or  different  duty 
than  it  owed  to  any  other  ordinary  traveler  upon  the  highway. 
Judgment  reversed.     Rehearing  denied. 

STAGE  COACH  OVERTURNED— ACTION.— In  McCall 
et  aL  V.  Forsyth,  4  Watts.  &  S.  (Pa.)  179  (1842),  an  action  for 
damages  for  injuries  sustained  by  Forsyth  by  the  upsetting  of  de- 
fendant's stage  coach,  it  was  held  that  for  an  injury  done  to  a  pas- 
senger by  the  upsetting  of  a  stage  coach,  the  remedy  of  the  party 
may  be  either  assumpsit  or  case ;  if  the  former  be  adopted,  the 
plaintiff,  to  entitle  him  to  recover,  must  prove  the  liability  of  all 

I.  In  Lakin   V,  Oregon  Pacific  ment  for  plaintiff  was  affirmed,  the 

R.  R.  Co.,  15  Ore.  220  (1887),  where  defendant  being  liable  for  the  negli- 

a  passenger  was  injured  by  the  engine  gent  act  of  the  person  operating  the 

colliding  with  the  cars  standing  at  a  engine,  although  such  person  operated 

station,  the  engine  being  in  charge  of  the  engine  without  the  consent  of  the 

a  person  employed  by  an  employee  of  engineer, 
defendant  to  "  learn  the  road,"  judg- 
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the  parties  sued;  but  if  the  latter,  he  may  recover  against  those  of 
the  defendants  who  are  liable  (i).  Judgment  for  plaintiff  for 
$500  affirmed. 


GiLLIS   V.    PENNSYLVANIA    RAILROAD 

COMPANY. 

Supreme  Courts  Pennsylvania^  July,  1868. 

[Reported  in  59  Pa.  St  139.] 

STATION  PLATFORM— LICENSEE.— The  platform  of  arailroad  company 
tt  its  station  or  stopping-place  is  in  no  sense  a  public  highway,  but  is  a 
structure  erected  expressly  for  the  accommodation  of  passengers  arriving 
and  departing  in  the  train,  and  while  persons  are  allowed  the  privilege  of 
walking  over  it  for  other  purposes,  they  have  no  legal  right  to  do  so,  and 
the  company  is  liable  only  to  such  persons  for  wanton  or  intentional  injury. 

BREAiCDOWN  OF  PLATFORM  — CROWD  AT  STATION  — PERSON 
NOT  PASSENGER  — RAILROAD  COMPANY  NOT  LIABLE.— 
Where  plaintiff  was  injured  at  defendant's  station  by  the  breaking  down  of 
the  platform,  due  to  the  presence  of  a  large  crowd  of  persons  gathered 
there  to  welcome  a  distinguished  visitor  on  one  of  defendant's  trains,  the 
defendant  was  not  liable,  as  plaintiff  was  not  at  the  station  as  a  passenger  or 
to  meet  a  passenger,  but  merely  to  enjoy  himself,  to  gratify  his  curiosity 
or  to  give  vent  to  his  patriotic  feelings. 

DEFECTIVE  STRUCTURE— TRESPASSER.— If  a  traveler  by  foot,  on  the 
open  track  of  a  railroad,  crosses  a  bridge,  which  ought  to  be,  but  is  not  in 
its  ordinary  use,  strong  enough  to  bear  a  locomotive  and  train  of  cars,  and 
a  rotten  board  breaks  down  under  him,  the  railroad  company  is  not  liable 
to  him,  for  it  owes  him  no  duty. 

Error  to  the  Court  of  Common  Pleas  of  Cambria  County,  of 
May  Term,  1868.     Judgment  affirmed. 

'^This  was  an  action  on  the  case  commenced  November  20, 
1866,  by  David  Gillis  against  the  Pennsylvania  Railroad  Company 
for  injuries  sustained  by  him  by  the  breaking  down  of  a  platform 
of  the  defendant's  at  the  Johnstown  station,  Cambria  county. 

I.  Tknhxry  V,  P1PPIN6ER,  I  Phila.  case  coming  before  the  court  in  banc 

J43i  13  Leg.  Int.  54   (1854),  ^^^*^  <ui  upon  a  writ  of  error,  was  argued  be- 

sction  for  damages  for  injuries  sus-  fore  four  judges,  who  were  divided  in 

tiined  \(j  the  overturning  of  a  stage  opinion,  whereupon  the  judgment  of 

cosch.    The  case  was  tried  February  the    court   below    was    sustained,    a 

S^  1853,  before  Gibson, }.,  and  resulted  motion  for  reargument  having  been 

la  verdict  for  defendant.     The  charge  refused. 
^  the  judge  was  objected  to  and  the 
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in  regard  to  other  portions  of  the  railroad  bridge  than  that  portion 
of  it  involved  in  the  wreck.  The  contention  was  that  the  evidence 
must  be  confined  to  the  wrecked  portion  of  the  bridge  alone,  and 
that  the  admission  of  evidence  tending  to  show  that  the  southerly 
end  of  the  bridge,  more  than  a  hundred  feet  away  from  the  wreck, 
was  not  in  a  good  condition  or  was  out  of  repair,  was  error.  Held, 
that  such  evidence  was  properly  admitted,  it  being  introduced  to 
show  that  the  structure  under  the  foundation  was  the  same  in  the 
wrecked  as  in  the  part  of  the  bridge  left  standing.  Judgment 
affirmed  (i). 

CROSSING  TRACK— STRUCK  BY  STREET  CAR 
AFTER  ALIGHTING  FROM  ANOTHER  CAR  — PERSON 
NOT  PASSENGER.— In  Smith  v.  City  Railway  Company, 
29  Ore.  539  (1896),  where  plaintiff  having  alighted  from  one  of  de- 
fendant's street  cars,  walked  around  the  rear  end  of  the  car,  started 
across  the  street,  and  in  attempting  to  cross  the  track,  was  struck 
by  a  car  on  the  other  track,  it  was  held  error  not  to  instruct  the 
jury,  at  defendant's  request,  that  '*if  plaintiff  failed  to  look  to  see 
if  a  car  was  approaching  before  she  attempted  to  ccoss  the  track, 
and  was  struck  by  an  approaching  car,  which  she  could  have  seen 
and  avoided  by  looking,  then  she  was  guilty  of  contributory  negli* 
gence  and  cannot  recover."  In  such  case  it  was  also  held  that 
plaintiff  was  not  a  passenger  at  the  time  the  accident  occurred,  the 
relation  of  passenger  and  carrier  having  ceased  when  she  alighted 
from  the  car,  and  the  defendant  owed  her  no  other  or  different  duty 
than  it  owed  to  any  other  ordinary  traveler  upon  the  highway. 
Judgment  reversed.     Rehearing  denied. 

STAGE  COACH  OVERTURNED— ACTION.— In  McCall 
et  aL  V.  Forsyth,  4  Watts.  &  S.  (Pa.)  179  (1842),  an  action  for 
damages  for  injuries  sustained  by  Forsyth  by  the  upsetting  of  de- 
fendant's stage  coach,  it  was  held  that  for  an  injury  done  to  a  pas- 
senger by  the  upsetting  of  a  stage  coach,  the  remedy  of  the  party 
may  be  either  assumpsit  or  case ;  if  the  former  be  adopted,  the 
plaintiff,  to  entitle  him  to  recover,  must  prove  the  liability  of  all 

I.  In   Lakin   V,  Oregon  Pacific  ment  for  plaintiff  was  affirmed,  the 

R.  R.  Co.,  15  Ore.  220  (1887),  where  defendant  being  liable  for  the  negli- 

a  passenger  was  injured  by  the  engine  gent  act  of  the  person  operating  the 

colliding  with  the  cars  standing  at  a  engine,  although  such  person  operated 

station,  the  engine  being  in  charge  of  the  engine  without  the  consent  of  the 

a  person  employed  by  an  employee  of  engineer, 
defendant  to  "  learn  the  road,"  judg- 
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the  parties  sued;  but  if  the  latter,  he  may  recover  against  those  of 
the  defendants  who  are  liable  (i).  Judgment  for  plaintiff  for 
$500  affirmed. 


GiLLIS    V.    PENNSYLVANIA    RAILROAD 

COMPANY. 

Supreme  Courts  Pennsylvania^  July,  1868. 

[Reported  in  59  Pa.  St  129.] 

STATION  PLATFORM— LICENSEE.— The  platform  of  a  railroad  companj 
at  its  station  or  stopping-place  is  in  no  sense  a  public  highway,  but  is  a 
structure  erected  expressly  for  the  accommodation  of  passengers  arriving 
and  departing  in  the  train,  and  while  persons  are  allowed  the  privilege  of 
walking  over  it  for  other  purposes,  they  have  no  legal  right  to  do  so,  and 
the  company  is  liable  only  to  such  persons  for  wanton  or  intentional  injury. 

BREAKDOWN  OF  PLATFORM  — CROWD  AT  STATION— PERSON 
NOT  PASSENGER  — RAILROAD  COMPANY  NOT  LIABLE.— 
Where  plaintiff  was  injured  at  defendant's  station  by  the  breaking  down  of 
the  platform,  due  to  the  presence  of  a  large  crowd  of  persons  gathered 
there  to  welcome  a  distinguished  visitor  on  one  of  defendant's  trains,  the 
defendant  was  not  liable,  as  plaintiff  was  not  at  the  station  as  a  passenger  or 
to  meet  a  passenger,  but  merely  to  enjoy  himself,  to  gratify  his  curiosity 
or  to  give  vent  to  his  patriotic  feeling^. 

DEFECTIVE  STRUCTURE— TRESPASSER.— If  a  traveler  by  foot,  on  the 
open  track  of  a  railroad,  crosses  a  bridge,  which  ought  to  be,  but  is  not  in 
its  ordinary  use,  strong  enough  to  bear  a  locomotive  and  train  of  cars,  and 
a  rotten  board  breaks  down  under  him,  the  railroad  company  is  not  liable 
to  him,  for  it  owes  him  no  duty. 

Error  to  the  Court  of  Common  Pleas  of  Cambria  County,  of 
May  Term,  1868.     Judgment  affirmed, 

'^This  was  an  action  on  the  case  commenced  November  20, 
1866,  by  David  Gillis  against  the  Pennsylvania  Railroad  Company 
ior  injuries  sustained  by  him  by  the  breaking  down  of  a  platform 
of  the  defendant's  at  the  Johnstown  station,  Cambria  county. 

I.  Tkknbry  V,  PiPPiNGER,  I  Phlla.  case  coming  before  the  court  in  banc 

S43t  13  Leg.  Int.  54   (1854),  was  an  upon  a  writ  of  error,  was  argued  be- 

action  for  damages  for  injuries  sus-  fore  four  judges,  who  were  divided  in 

tained  by  the  overturning  of  a  stage  opinion,  whereupon  the  judgment  of 

coach.    The  case  was  tried  February  the    court   below    was    sustained,    a 

^  1853,  before  Gibson,  },,  and  resulted  motion  for  reargument  having  been 

in  verdict  for  defendant.     The  charge  refused. 
«f  the  judge  was  objected  to  and  the 
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"The  declaration  contained  four  counts.  The  first  count  charged 
that  the  defendants,  being  a  corporation  for  conveying  freight  and 
passengers,  and  having  the  sole  control  of  the  passenger  depots, 
platforms,  etc.,  along  the  road  for  the  mutual  accommodation  of 
themselves  and  the  public,  built  a  platform  at  the  Johnstown  sta- 
tion, bridging  a  chasm  over  the  bed  of  an  abandoned  canal,  on 
which  large  numbers  of  people  were  in  the  habit  of  congregating, 
"  as  a  matter  of  general  custom " ;  and  it  was  the  duty  of  the  de- 
fendants to  construct  the  platform  so  as  to  make  it  safe  and  keep  it 
in  good  repair ;  that  it  had  come  to  the  knowledge  of  the  defend- 
ants that  the  timbers  of  the  platform  were  rotten,  and  **  insufficient 
to  support  a  large  multitude  of  people,"  but  that  they,  notwith- 
standing, insufhcientiy  repaired  it;  that  on  the  14th  of  September, 
1 866,  "  on  the  occasion  of  the  visit  of  Andrew  Johnson,  President, 
etc.,  and  suite,  to  Johnstown,"  the  defendants  furnished  a  special 
train,  and  made  a  special  time-schedule  for  their  accommodation, 
by  which  the  train  was  required  to  stop  a  longer  time  than  usual 
for  passenger  trains  at  Johnstown,  etc.,  the  company  notifying  the 
people  at  Johnstown  and  vicinity  of  the  time  of  arrival  and  de- 
parture of  the  train  at  Johnstown,  the  stoppages  being  made  by 
the  direction  of  the  defendants  to  give  the  people  an  opportunity 
of  receiving  Mr.  Johnson  and  hearing  him ;  that  it  had  been  pub- 
licly made  known  that  wherever  Mr.  Johnson  and  his  company 
had  stopped  large  numbers  of  people  congregated  and  thereupon 
it  became  the  duty  of  the  defendants  to  have  the  platform  afore- 
said made  sufHcientiy  strong  to  bear  and  uphold  as  many  people 
as  might  congregate  thereon  on  the  occasion  aforesaid  " ;  that  the 
defendants  knowing  the  insecure  condition  of  the  platform,  did  not 
use  due  diligence  to  have  it  made  secure,  but  permitted  and  in- 
vited "a  large  multitude  of  people  to  congregate"  thereon  without 
notifying  them  or  the  plaintiff  of  its  insecure  condition ;  that  the 
platform  broke  and  precipitated  the  multitude  with  the  plaintiff 
into  the  chasm,  by  which  he  was  injured  and  wounded.  The  sec- 
ond count  averred  that  the  company  carried  Mr.  Johnson  and  his 
party  by  agreement  and  for  hire,  and  that  the  platform  was  part 
of  the  company's  highway ;  the  count  was  otherwise  substantially 
as  the  first.  The  fourth  count  averred  that  the  plaintiff  went  to 
the  station  on  the  occasion  of  Mr.  Johnson's  visit,  at  the  defend- 
ants' special  instance  and  request ;  that  the  train  was  not  stopped 
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at  the  usual  place  of  stopping,  but  about  two  hundred  yards  be- 
yond it,  without  giving  notice  to  the  people  assembled,  and  to  the 
plaintiff,  and  that  the  ''  plaintiff  and  the  multitude  were  compelled 
to  change  their  position  to  get  a  better  view  of  the  party,"  thereby 
causing  them  to  congregate  more  numerously  "on  the  insecure 
part  of  the  platform"; — otherwise  substantially  as  in  the  first 
count  The  third  count  averred  that  the  plaintiff  was  a  passen- 
ger on  the  train,  and  got  off  the  train  onto  the  platform  which 
broke,  etc. 

"The  facts  necessary  for  an  understanding  of  this  case  appear 
to  be  substantially  the  following :  — 

''At  or  near  the  Johnstown  station  of  the  defendants,  their  rail- 
road crosses  the  canal  constructed  by  the  State,  at  an  angle  of  about 
twenty-five  degrees — the  canal  being  now  abandoned ;  the  passenger 
station  and  its  platform  are  further  west  than  the  canal ;  eastwardly 
of  this  platform  is  a  township  bridge  over  the  canal ;  that  part 
of  the  canal  between  the  railroad  track  and  the  township  bridge 
is  also  planked  over,  making  a  continuous  platform  from  the  pas- 
senger station  to  the  track  and  the  township  bridge.  On  the  14th 
of  September,  1 866,  Mr.  Johnson  and  his  party  were  coming  from 
Pittsburg,  on  their  way  from  Chicago,  on  a  special  train  of  the 
defendants,  which  was  provided  without  compensation.  The 
train  was  running  on  a  special  time-schedule,  and  at  the  request 
of  Mr.  Johnson,  or  some  of  his  party,  it  was  arranged  that  it 
should  stop  about  five  minutes  at  each  of  several  points  along  the 
road,  Johnstown  amongst  others,  that  the  people  might  have  an 
opportunity  of  seeing  and  saluting  them.  It  was  generally 
known  through  the  newspapers  that  the  party  would  pass  Johns- 
town on  that  day,  but  no  previous  notice  of  the  time  of  the  arrival 
of  the  train  had  been  given  by  the  company.  A  clerk  in  the 
telegraph  office,  however,  mentioned  the  time  in  a  printing  office 
in  Johnstown,  and  before  the  arrival  of  the  train  handbills  had 
been  posted  through  the  town  announcing  the  precise  time  of 
arrival,  and  a  very  large  crowd  of  people  assembled  at  the  station 
and  on  the  platform.  The  train  at  first  stopped  at  the  usual  place 
near  the  passenger  station,  but  it  being  supposed  that  in  that 
position  the  people  would  not  have  a  good  opportunity  to  see  and 
hear  Mr.  Johnson  and  his  party,  who  were  on  the  hindmost  car, 
the  train  was  immediately  moved  a  short  distance  further  east. 
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The  crowd  pressed  onward,  collecting  in  very  great  numbers  near 
the  hindmost  car,  on  that  part  of  the  platform  over  the  canal, 
when  the  platform  gave  way,  and  all  on  it,  with  the  plank  and 
broken  timbers,  were  precipitated  into  the  canal,  a  depth  of  about 
twenty  feet.  The  plaintiff  was  amongst  those  who  thus  fell.  Two 
or  three  were  instantly  killed;  some  died  afterwards  from  the 
effects  of  the  fall,  and  many  were  more  or  less  seriously  injured. 
The  plaintiff  was  badly  hurt.  He  brought  this  suit  to  recover 
damages  for  the  injuries  then  received. 

"There  was  a  very  large  amount  of  evidence  bearing  on  the 
averments  in  the  first,  second,  and  fourth  counts  of  the  declara- 
tion. There  was  no  evidence  at  all  on  the  third  count,  the  plain- 
tiff not  having  been  on  any  passenger  train  of  the  defendants  that 
day. 

"The  plaintiff  submitted  twenty-seven  points,  which  were  all 
answered  substantially  in  the  negative.  The  defendants  sub- 
mitted two  points,  which  were  approved." 

The  charge  of  Judge  Taylor,  in  connection  with  the  foregoing 
statement,  was  as  follows: — 

"This  is  an  action  on  the  case  in  which  David  Gillis,  the  plain- 
tiff, claims  from  the  defendant  damages  for  injuries  to  his  person, 
caused  by  the  falling  of  the  platform  under  the  crowd  which  as- 
sembled at  the  station  in  Johnstown  on  the  14th  September,  1866, 
on  the  occasion  of  President  Johnson  passing  through  that  place. 

"The  evidence  shows  that  the  time  of  the  arrival  of  the  special 
train  at  the  station  in  Johnstown  had  been  made  known,  and  that 
a  large  crowd,  described  on  the  plaintiff's  declaration  as  *a  large 
multitude  of  people,'  had  been  attracted  there  to  see  the  Presi- 
dent, or  the  distinguished  gentlemen  composing  his  party.  The 
train  was  run  a  short  distance  beyond  the  station  house  for  the 
purpose,  it  would  seem,  of  affording  the  party  a  better  opportunity 
of  being  seen  and  heard  from  the  rear  platform  of  the  hindmost 
car,  which  was  stopped  near  where  the  track  crosses  the  old  canal, 
at  an  angle  of  about  twenty-five  degrees,  that  part  of  the  canal  be- 
tween the  railroad  track  and  a  township  bridge  over  it,  being  also 
bridged  by  the  railroad  company,  and  laid  with  plank,  constitut- 
ing part  of  their  platform.  When  it  was  observed  that  the  train 
was  passing  the  station  house,  the  anxious  and  restless  crowd  fol- 
lowed it,  collecting  behind  or  near  the  rear  car,  upon  that  part  of 
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the  platform  which  covered  the  canal,  until  it  gave  way  beneath 
the  weight  of  their  increasing  numbers,  precipitating  all  upon  it, 
with  the  plank  and  broken  timbers,  into  the  chasm  that  opened 
below,  a  depth  of  about  twenty  feet.  The  result  can  be  readily 
imagined.  Two  or  three  were  killed  almost  instantly ;  nearly  all 
of  them  were  more  or  less  injured ;  some,  as  it  proved  afterwards, 
fatally ;  many  of  them  seriously.  The  plaintiff,  David  Gillis,  went 
down  with  them ;  he  was  soon  discovered  by  his  friends,  bleeding 
and  in  an  unconscious  state,  and  extricated  and  taken  home, 
where  he  was  confined  to  his  bed  for  about  two  weeks.    *    *    * 

"When  it  is  remembered,  as  it  has  been  here  stated,  that  there 
are  over  two  hundred  actions  pending  in  this  court,  brought  by  as 
many  suitors  for  injuries  occasioned  by  the  same  disaster,  all 
depending  upon  the  same  questions  of  law  and  fact  involved  here, 
and  all  of  which  will  be  virtually  determined  by  the  final  result  of 
this  case,  it  cannot  be  doubted  that  this  is  the  most  important 
cause  that  has  ever  been  tried  in  the  Court  of  Common  Pleas  of 
this  county,  or  within  the  district,  and,  as  such,  it  claims  our  most 
careful  consideration. 

"While  the  cause  is  thus  important  in  view  of  the  immense 
amount  depending  upon  the  questions  it  will  settle,  it  is  one,  in 
some  respects,  of  first  impression.  In  the  whole  range  of  judicial 
decision,  so  far  as  our  research  has  extended,  or  the  research  of  the 
learned  counsel  has  aided  us,  we  find  no  case  precisely  like  it. 
We  must  determine  it,  therefore,  by  the  application  of  general 
principles,  or  principles  recognized  in  analogous  cases.  Claims 
against  railroad  companies  for  personal  injuries  have  usually  arisen 
where  there  has  been  the  relation  or  privity  existing  between  a 
passenger  and  a  common  carrier  of  passengers,  or  where  the  injury 
complained  of  has  been  directly  inflicted  upon  one  not  a  passenger, 
but  done  negligently  when  he  was  in  the  prosecution  and  enjoy- 
ment of  his  legal  rights,  and  chargeable  himself  with  no  concurring 
negligence.  These  have  been  the  most  usual  occasions  or  grounds 
of  claim. 

"  Where  the  privity  and  contract  relation  of  a  passenger  and  a 
common  carrier  exists,  the  law,  for  reasons  of  policy,  holds  the 
carrier  to  the  strictest  accountability  for  the  safety  of  the  passenger, 
in  receiving,  carrying  and  discharging  him.  In  all  these  things 
die  carrier,  in  the  absence  of  concurring  negligence  on  the  part  of 
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the  passenger,  is  answerable  for  any  casualty  resulting  in  injury, 
against  which  the  utmost  human  foresight,  skill,  and  care  might 
have  provided.  But  this  relation,  although  one  count  in  the 
declaration  avers  it,  it  is  not  here  pretended  existed  between  the 
parties  in  this  case.  The  plaintiff  was  not  a  passenger  upon,  or 
getting  on  or  oft  the  cars,  or  there  for  that  purpose.  There  was 
no  train  that  received  or  discharged  passengers,  passing,  or  there 
at  that  time.  The  special  train  received  none.  The  plaintiff  and 
all  the  others  were  there  for  their  own  purposes,  to  gratify  their 
curiosity  to  see  the  President  and  his  party. 

"  Nor  was  the  plaintiff,  at  the  time  of  the  accident,  where  he  or 
the  others  injured  with  him  might,  irrespective  of  any  contract 
relation  with  the  railroad  company,  claim  a  legal  right  to  be ;  but 
where,  if  he  and  they  were  not  trespassers,  it  was  because  they 
were  there  by  the  permission  or  license  of  the  defendant;  there, 
as  Gibson,  Ch.  J.,  expresses  it  in  Knight  v.  Abert,  6  Barr,  472,  in 
the  enjoyment  of  *an  immunity,  not  a  privilege,'  or  a  right.  This 
is  abundantly  clear  upon  many  authorities.  The  proof  fails  to 
show  that  they  were  there  by  the  invitation,  or  at  the  request  of 
the  defendant.  They  were,  not  as  in  Ranch  v,  Lloyd  and  Hill 
[31  Pa.  St.  358],  and  Kelly  v.  Penn.  R.  R.  Co.  [31  Pa.  St  372], 
recent  Pennsylvania  cases,  and  other  cases  of  that  class,  upon  a 
public  highway.  There  was  a  public  road  crossing  some  distance 
west  of  that  point,  and  also  one  east  of  it ;  but  there  was  none  at 
that  place.  A  railroad  is  not  a  highway  in  a  sense  which  gives  to 
the  public  a  legal  right  to  use  it  for  other  purposes,  or  to  be  upon 
it,  except  at  public  crossings,  or  where  a  public  road  crosses  it, 
or  occupies  a  portion  of  its  track.  Railroad  Co.  v.  Skinner,  7 
Harris,  298,  and  Phila.  &  Reading  R.  R.  Co.  v.  Hummel,  8 
Wright,  374.  The  railroad  company  have  not  since  rebuilt  the 
broken  portion  of  the  platform,  but  have  merely  fenced  the  open- 
ing, to  prevent  passengers,  or  others  having  business  there,  from 
falling  into  it.  They  might  have  left  it  open  at  first,  and  no  one 
has  a  legal  right  to  claim  that,  for  his  benefit  alone,  they  shall  re- 
build or  replank  it.  This  is  at  their  own  option,  as  they  may  find  it 
necessary  or  not  for  their  own  purposes  or  convenience,  in  the  use 
of  their  franchise. 

**  So  the  plaintiff  was  there,  in  a  place  in  which  the  public  at  large 
could  claim  no  legal  right  to  be,  not  only  not  a  passenger,  but  in 
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no  other  business  relation  implying  privity  with  the  defendant* 
TViere  is  no  evidence  that  he  and  the  others  who  went  down  with 
the  platform  were  there  at  the  request  of  the  railroad  company. 
They  were  there  of  their  own  volition,  voluntarily ;  and  for  a  pur- 
pose purely  their  own,  to  gratify  a  curiosity  to  see  or  hear  the 
President  or  his  party. 

''It  is  observable,  also,  that  the  plaintiff  and  the  others  who  un- 
fortunately there  became  sufferers  with  them,  were  not  injured  by 
any  direct  act  of  the  defendant  or  its  agents.  They  were  not 
struck  or  injured  by  the  special  train,  or  any  train,  or  car,  or  in- 
jured by  any  act  of  the  company  or  its  agents,  in  the  use  of  its 
franchises,  cars,  or  machinery.  They  were  crushed  beneath  a  plat- 
form which  their  own  weight  and  numbers  broke  down. 

"The  claim  is  for  consequential  damages,  or  damages  for  a  con^ 
sequential  injury,  or  for  an  injury  resulting  directly  from  the  plain- 
tiff^s  own  act^  on  the  assumed  ground  that  it  was  the  duty  of  the 
defendant  to  have  protected  him.  'A  man  must  use  his  property 
so  as  not  to  incommode  his  neighbors ;  but  the  maxim  extends 
only  to  neighbors  who  do  not  interfere  with  it,  or  enter  upon  it.' 
This  is  the  language  of  a  very  distinguished  judge,  in  Knight  v, 
Abert,  a  case  which  has  since,  and  recently,  been  referred  to  with 
approval  by  the  judges  of  the  same  court,  and  which,  it  seems  to 
us,  furnishes  legal  principles  applicable  to  the  present  case, 
There  is  no  difference  between  a  railroad  company,  sought  to  be 
held  liable  for  its  acts,  or  the  use  of  its  property,  and  any  in-' 
dividual  in  like  circumstances ;  or  where  the  claim  is  outside  of 
any  special  duty  imposed  by  the  law  of  its  creation,  or  of  obliga- 
tions arising  upon  contract  under  the  law  of  bailment. 

"  Having  promised  all  this,  we  are  brought  to  the  question  at 
issue  betureen  these  parties,  and  prepared  to  consider  and  decide 
it,  in  the  light  of  all  the  plainly  proven  circumstances  and  relations 
of  the  parties.  The  question  is  substantially  stated  in  the  aver- 
ments in  the  principal  counts  of  the  plaintiff's  narr.  The  third 
count,  it  is  true,  is  not  supported  by  any  proof ;  nor  is  it  claimed 
to  be.  The  other  counts  state  the  same  question  substantially,  if 
we  except  what  is  averred  as  to  the  relation  between  the  President 
and  the  railroad  company,  in  reference  to  the  special  train,  some 
of  which,  as  we  have  already  noticed,  are  not  sustained  by  any 
proof,  and  all  of  which  we  treat  as  surplusage  in  presenting  the 
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real  question  at  issue,  or  as  introductory  or  preparatory  of  it.  The 
narr.,  after  what  we  thus  treat  as  introductory  matter,  avers  that 
*  a  large  multitude  of  people '  had  assembled  on  the  platform  on 
that  occasion,  and  that  thereupon  it  then  and  there  became  the 
duty  of  the  defendant  previous  to  the  arrival  of  the  President  and 
suite  at  Johnstown  station  aforesaid,  on  the  14th  day  of  Septem- 
ber, to  have  the  platform  made  sufficiently  strong  to  bear  and 
uphold  as  many  people  as  might  congregate  there,  on  the  occasion 
aforesaid,  and  to  make  the  said  David  Gillis  or  any  person  who 
in  pursuance  of  the  premises  aforesaid  stood  thereon,  safe  and 
secure,  otherwise  to  have  given  due  notice  and  warning  to  the  said 
plaintiff  that  said  platform  was  not  safe  and  secure,  but  entirely 
unfit  to  bear  and  uphold  a  large  multitude  of  people,  especially 
such  a  multitude  as  was  congregated  upon  it,  on  the  day  and  year 
aforesaid,  on  the  occasion  aforesaid. 

"  Now,  the  question  thus  presented,  it  will  readily  be  perceived, 
is,  whether  this  proposition  of  the  plaintiff  is  true ;  whether  the 
railroad  company  was  bound  to  have  a  platform  there,  sufficiently 
strong  to  bear  the  crowd  which  was  upon  it  that  day,  and  beneath 
which  it  broke  down.  The  plaintiff  here  affirms  that  proposition, 
and  rests  his  case  upon  it,  while  the  defendant  denies  it,  alleging, 
on  the  other  hand,  that  all  the  defendant  was  legally  bound  to  do, 
under  the  circumstances,  was  to  have  a  platform  sufficient  for  all 
its  ordinary  purposes,  which,  it  is  alleged,  was  a  reasonable  use  of 
its  own  property.  Now,  is  the  plaintiffs  proposition  correct? 
Was  the  company  bound  to  have  a  platform  there,  as  is  averred, 
sufficient  to  support  the  crowd,  to  have  borne  the  '  large  multitude 
of  people'  that  was  upon  it  on  that  occasion?  If  so,  the  plaintiff's 
case  is  made  out;  for  it  is  too  plain  for  controversy,  that  the 
defendant  had  not  such  a  platform.  It  was  not  sufficient  to  bear 
that  weight,  as  is  proven  by  the  fact  that  it  broke  down  under  it. 
If  the  defendant,  in  view  of  its  relation  with  the  plaintiff  and  the 
others  injured,  was  bound  to  have  such  a  structure  there  on  that 
day,  then,  we  repeat,  the  plaintiff's  case  is  made  out,  and  it  would 
only  remain  to  assess  his  damages. 

*<  If,  on  the  other  hand,  the  defendant  was  not  bound,  for  the 
benefit  of  these  parties,  to  have  a  structure  of  that  kind  there,  to 
meet  that  extraordinary  occasion,  but  only,  as  is  alleged,  in  the 
reasonable  use  of  its  own  property,  a  platform  sufficient  for  all  its 
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ordinary  purposes,  then  the  plaintiff's  action  as  plainly  fails ;  and 
the  case  here  is  as  plain  as  in  relation  to  the  other  proposition. 
In  this  aspect  of  the  case,  there  is  no  question  of  fact.  The  aver- 
ments of  the  narr.  and  the  testimony  on  both  sides  leave  nothing 
in  controversy  or  doubt ;  nothing  to  be  submitted  to  a  jury  for 
decision. 

"  It  will  be  remembered  that  this  platform  had  been  there  for 
six  years;  that  it  had  answered  all  ordinary  purposes,  and  had, in 
some  instances,  resisted  the  pressure  upon  it,  of  what  might  be 
termed  extraordinary  occasions,  or  unusually  large  crowds.  This 
IS  in  clear  proof  from  both  sides.  Take  the  instance  mentioned 
by  Judge  Easly,  a  witness  of  the  plaintiff,  in  the  spring  of  1861, 
when  he  states  that,  on  the  occasion  of  the  soldiers  leaving  Johns- 
town, the  whole  platform  was  covered  with  soldiers  and  their 
friends,  who  were  there  to  witness  their  departure  in  the  cars ; 
and  that  also  mentioned  by  the  Hon.  D.  J.  Morrell,  another  wit- 
ness of  the  plaintiff,  who  states  that  there  was  a  very  large  crowd 
upon  it  a  short  time  before  the  disaster,  on  the  occasion  of  the 
Governor  of  the  Commonwealth  visiting  Johnstown.  It  had  thus 
answered  the  ordinary  purposes  of  the  company,  and  had 
stood  the  pressure  of  what  might  be  considered  extraordinary 
occasions  before  that  time,  and  even  up  to  very  shortly  before  it. 
The  structure  had  not  been  there  so  long  that,  according  to  any 
evidence  here,  it  would  be  reasonable  to  suppose  the  timbers 
had  become  decayed,  so  as  not  to  be  sufficient  for  their  pur- 
pose, through  lapse  of  time.  They  had  been  there  about  six 
years;  and,  as  shown  by  all  the  witnesses  who  have  testified 
upon  the  subject,  such  timbers  will  usually  be  safe  for  eight  or 
ten  years. 

"  Mr.  Morrell  also  stated  that  on  an  occasion  of  soldiers  going 
away,  he  mentioned  to  some  officer  of  the  company,  that  there 
might  be  danger  on  extraordinary  occasions,  and  that  it  would  be 
better  to  strengthen  it.  It  would  seem  that  this  was  in  the  year 
1862 ;  and,  in  that  year  sometime,  there  was  an  additional  truss 
put  into  it  Whether  it  was  after,  or  in  pursuance  of  the  sug- 
gestion, and  for  the  purpose  of  making  the  structure  as  secure  as 
possible,  is  matter  of  inference.  It  will  be  remembered  that  some 
examination  of  the  platform  had  been  made,  and  new  planks  put 
upon  it,  a  short  time  before  the  accident;    showing  an  effort, 
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whether  a  skillful  and  successful  effort  or  not,  to  have  the  structure 
in  good  repair. 

**  If  it  was  material  to  ascertain  or  fix  the  exact  strength  or 
condition  of  the  structure,  or  what  weight  or  pressure  it  was 
capable  of  bearing,  that  would  be  a  question  for  you,  to  be  de- 
termined from  all  the  testimony  as  to  the  plan  of  it,  how  it  was 
made,  the  character  of  the  timber^  etc.,  but  that,  as  the  case  is 
presented  by  both  parties,  is  not  a  material  inquiry.  It  is  clear, 
beyond  doubt  or  controversy,  on  the  one  hand,  that  the  platform 
was  not  sufficient  to  bear  the  crowd  upon  it  on  the  14th  of  Sep- 
tember, and  beneath  which  it  gave  way.  That  is  the  position  of 
fact,  upon  which  the  plaintiff  rests  his  case ;  and,  if  the  defend- 
ant, as  he  avers,  is  legally  answerable  to  him  for  not  having  such 
a  platform,  his  case,  it  is  clear  and  not  disputed,  is  made  out,  and 
he  is  entitled  to  a  verdict  It  is  just  as  clear  and  free  from  all 
doubt,  on  the  other  hand,  that  the  platform  was  sufficient  for  all 
ordinary  purposes.  This  is  testified  to  by  witnesses  on  both 
sides,  and  shown  by  all  the  concurrent  facts  in  the  case.  Mr. 
Morrell,  a  witness  of  the  plaintiff,  commenced  and  closed  his 
testimony  with  that  declaration ;  and  that  is  the  purport  of  the 
testimony  of  a  number  of  witnesses  on  the  other  side.  The 
tests,  too,  to  which  it  had  been  subjected,  proved  this  as  con- 
clusively as  its  insufficiency  was  proven  in  the  same  way  for  the 
extraordinary  occasion  which  broke  it  down,  and  there  is  nothing 
in  the  evidence  which  tends  to  cast  a  doubt  upon  the  fact. 

"  Upon  the  issue  here  and  under  this  state  of  the  evidence,  it  is 
our  duty,  gentlemen,  to  treat  the  material  facts  of  the  case  as 
established  beyond  dispute ;  and  it  brings  the  case  to  one  ques- 
tion, which  thus  becomes  purely  a  legal  question  to  be  decided  by 
the  court,  whether,  the  facts  in  clear  proof  being  that  the  structure 
was  sufficient  for  the  ordinary  purposes  of  the  company,  that  was 
or  was  not  all  that  the  defendant  was  accountable  for  to  this  plain- 
tiff, or  anyone  standing  in  the  same  relation ;  or  whether,  as  main- 
tained by  the  plaintiff,  the  defendant  was  bound,  for  his  benefit, 
to  have  a  structure  sufficient  to  bear  the  crowd  upon  it  on  that 
occasion.  That  question,  in  the  aspect  in  which  it  is  presented, 
is,  we  repeat,  a  question  of  law.  It  imposes  upon  us,  for  the 
present,  the  duty  of  determining  the  case.  *  *  *  Regarding 
this  as  a  legal  question  for  the  decision  of  the  court,  we  are  con* 
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strained  to  say  to  you,  as  the  result  of  the  best  examination  we 
have  been  able  to  give  it,  that  the  defendant  was  only  bound,  so 
far  as  the  rights  of  this  plaintiff  are  concerned,  in  the  relation  he 
sustained  to  the  defendant,  to  have  a  platform,  on  the  occasion  in 
question,  sufficient  to  answer  all  the  ordinary  purposes  of  the 
company,  which  must  be  regarded  as  a  reasonable  use  of  its  own 
property  and  franchises,  as  it  regards  all  to  whom  it  owed  no 
special  duty ;  and  that  for  anything  beyond  that,  or  for  any  injury 
that  resulted  on  an  extraordinary  occasion  to  the  plaintiff  or  to 
anyone  sustaining  the  same  relation  to  the  defendant  that  the 
plaintiff  did,  the  defendant  was  not,  and  is  not  responsible. 

"Any  liability  of  the  defendant  must  have  some  foundation  in 
the  failure  to  perform,  or  in  the  violation  of  some  duty  owed  the 
plaintiff.  Now,  it  will  be  remembered,  that  he  was  not  a  pas- 
senger upon  a  train,  or  there  for  the  purpose  of  becoming  one ; 
and  that  the  strongest  obligations  which,  from  considerations  of 
policy,  rest  upon  common  carriers  of  passengers,  to  provide  for 
their  safety,  did  not  rest  upon  the  company  as  it  regards  these 
parties. 

"  It  will  be  remembered,  also,  that  he  was  there,  where,  unless 
he  sustained  that  relation,  he  could  claim  no  legal  right  to  be. 
Although  not  a  trespasser,  it  was  because  he  was  there  by  the 
permission  of  the  defendant.  As  we  have  already  said,  he  was 
not  there  on  a  public  highway ^  in  the  prosecution  or  enjoyment  of 
rights  which,  as  such,  he  might  legally  claim.  If  he  had  been, 
the  company  would  have  been  bound  to  an  extent  corresponding 
with  the  obligation  resting  upon  them,  in  view  of  that  relation. 

"Nor,  it  will  be  remembered,  did  this  disaster  result  from  any 
act  of  the  defendant ;  or  of  any  of  the  defendant's  agents,  or  in  the 
use  of  the  defendant's  property,  which  affected  the  plaintiff  in 
the  use  or  enjoyment  of  his  property,  so  as  to  give  application 
to  the  maxim,  or  the  legal  rule  expressed  by  it,  that  one  must  so 
use  his  own  as  not  to  interfere  with  the  rights  of  others.  He  was 
there  merely  as  a  volunteer ;  and,  regarding  him  as  such,  it  is  our 
view  of  the  law,  that  the  platform  being  sufficient  for  all  ordinary 
purposes,  it  was  his  duty  or  business  to  see  for  liimself  that  it  was 
sufficient  for  the  extraordinary  occasion ;  in  other  words,  that  he 
or  any  one  standing  in  his  relation  to  the  defendant,  under  cir- 
cumstances which  put  the  strength  of  the  structure  to  an  unusual 
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or  extraordinary  test,  would  go  and  be  upon  it  at  his  peril.    That 
is  our  opinion  of  this  legal  question. 

"We  are  of  the  opinion  that  the  principles  of  Knight  v.  Abert 
apply  strictly  to  this  point  in  this  present  case.  To  have  and 
maintain  a  platform,  that  answers  the  usual  and  ordinary  pur- 
poses of  the  company,  is  a  reasonable  use  or  exercise  for  its 
property  and  franchises ;  and  in  the  absence  of  some  proof  of 
malice  or  recklessness,  could  never  be  the  occasion  of  injuries  for 
which  it  would  be  responsible  to  any  one,  particularly  to  one  to 
whom  it  owed  no  duty  and  who  had  no  right  upon  its  property. 
In  the  case  of  Withers  v.  North  Kent  Railway  Co.,  3  H.  &  N. 
969  (1)1  a  very  recent  English  case,  it  was  held  that  the  company 
was  not  bound,  even  as  it  regarded  the  claim  of  a  passenger,  to 
have  foreseen  and  provided  for  the  giving  way  of  an  embankment 
which  had  stood  for  five  years,  in  consequence  of  an  extraordinary 
freshet  Nor  does  this  case  put  it  upon  the  ground  that  the 
unusual  freshet  was  the  act  of  God,  which  always  relieves  com- 
mon carriers  from  their  obligation,  under  the  law  of  bailment. 
And  in  Hinds  v.  Pittsburg,  Fort  Wayne  and  Chicago  R.  R.  Co., 
(2),  ruled  by  our  Supreme  Court,  3  P.  F.  Smith,  512,  which 

I.  Withers  v.  North  Kent  R'y  Co.,  3  water  was  seen  on  the  line,  or  that 
H.  &N.  969,  27  L.  J.,  Exch.  417;  8.  c,  there  had  been  anything  to  indicate 
at  nisi  prius^  nom.j  Withers  v.  Great  danger,  and  no  engineer  or  skilled 
Northern  R'y  Co.,  i  F.  &  F.  165,  was  witness  having  been  called  to  prove 
an  action  by  a  passenger  against  a  rail-  that  the  nature  of  the  soil  of  the  em- 
way  company  for  an  injury  sustained  bankment  was  such  that  water  would 
while  travelling  on  their  line,  the  de-  wash  it  away  in  ordinary  floods :  Held, 
claration  complaining  that  the  com-  that  although  the  evidence  as  to  the 
pany  kept  and  maintained  their  line  in  construction  and  condition  of  the  line 
an  insecure  state,  the  evidence  being,  at  the  time  of  the  accident,  and  of  the 
that  the  embankment  ran  through  a  rate  of  speed  at  which  the  trains  had 
country  subject  to  floods,  and  had,  five  been  going,  had  been  properly  admit- 
years  before,  been  constructed  of  sandy  ted,  as  there  were  circumstances  which 
soil,  with  insufficient  culverts  to  carry  might  have  shown  negligence  if  it  had 
off  water ;  that  an  extraordinary  fall  been  proved  that  the  line  was  known, 
of  rain  had  caused  a  flood,  which  or  ought  to  have  been  known,  to  be  in 
had  .washed  away  the  soil,  or  a  part  of  an  insecure  state,  yet  that  as  there  was 
the  embankment,  leaving  the  sleepers  nothing  to  show  that  it  was  so  known, 
unsupported,  so  that  the  earth  gave  there  was  no  evidence  of  negligence, 
way,  and  the  train,  an  express  train,  or  so  little,  that  the  verdict  was  against 
passing  over  it  at  night,  at  the  ordi-  the  weight  of  evidence, 
nary  express  rate,  went  off  the  line,  a.  The  Hinds  case  is  reported  in  & 
and  there  being  no  evidence  that  the  Am.  Neg.  Cas.  6oa. 
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was  also  the  case  of  a  passenger,  Woodward,  Ch.  J.,  indulges  in 
remarks,  recognizing  a  railroad  company  as  in  the  reasonable  dis- 
charge of  its  duty  when  it  fails  to  provide  for  *  extraordinary*  occa- 
sions, such  as  it  was  not  reasonable  to  suppose  it  should  anticipate. 

««««««« 

"As  it  has  been  remarked  here  this  morning,  we  were  present, 
and  witnesses  of  this  sad  disaster ;  and,  we  trust  in  God,  we  may 
never  witness  another  scene  like  it.  We  are  free  to  say  that,  for 
the  sufferers,  we  have  the  most  profound  sympathy.  At  the  same 
time,  the  question  is  here,  as  a  legal  question,  whether  the  de- 
fendant is  responsible  for  it 

"There  are  casualties,  gentlemen,  occurring  almost  daily  in  the 
multifarious  departments  of  human  life,  for  which  the  law  has 
been  able  to  furnish  no  just  rule  that  would  fix  responsibility,  or 
liability  for  the  consequences,  upon  anybody.  They  are,  in  most 
instances,  the  results  of  a  want  of  care,  thought,  or  prudence,  or 
the  fault  of  the  party  suffering  or  of  somebody ;  yet,  nevertheless, 
the  law  has  not  undertaken  to  fix  or  adjust  rules  which  render 
any  one  answerable  in  damages.  There  are  such  casualties  to 
be  regarded  as  such ;  when  the  injury  can  only  be  regarded  as 
the  misfortune  of  the  party  suffering.  It  will  depend  on  the  final 
issue  of  this  case,  whether  this  is  to  be  regarded  as  such,  or 
whether  the  defendant  here  is  legally  responsible  for  the  injury  for 
which  the  plaintiff  claims. 

"At  present,  gentlemen,  after  reading  and  answering  the  points 
submitted  by  the  counsel  of  the  parties  for  the  purpose  of  raising 
upon  the  record  all  the  questions  that  could  be  raised  in  the 
case,  we  will  feel  it  our  duty  to  instruct  you  to  return  a  verdict  for 
the  defendant ;  which  will  relieve  you  of  all  responsibility.  Rul- 
ing the  turning  question  in  the  case  as  we  do,  there  is  no.  question 
of  fact  to  be  submitted  to  your  decision." 

There  was  a  verdict  for  defendants,  and  plaintiff  took  out  a  writ 
of  error,  assigning  for  error  the  answers  of  the  court  to  the  points 
of  the  respective  parties  and  also  the  charge. 

A.  KoPEUN  and  R.  J.  Johnston  (with  whom  was  D.  Mc- 
Laughlin), for  plaintiff  in  error. 

C.  L.  Pershing  and  J.  Scott,  for  defendants  in  error. 

Shanwoody  J. — The  platform  of  a  railroad  company  at  its 
station  or  stopping-place  is  in  no  sense  a  public  highway.     There 
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is  no  dedication  to  public  use  as  such.  It  is  a  structure  erected 
expressly  for  the  accommodation  of  passengers  arriving  and  de- 
parting in  the  train.  Being  unenclosed,  persons  are  allowed  the 
privilege  of  walking  over  it  for  other  purposes,  but  they  have  no 
legal  right  to  do  so.  The  servants  of  the  company,  after  request- 
ing them  to  leave,  can  remove  them  by  whatever  force  may  be 
necessary.  Barker  v.  Midland  Railway  Co.,  i8  C.  B.  46  (i); 
Corinth  v.  Power,  7  Mete.  596;  Hall  v.  Power,  12  Mete.  485; 
Harris  v.  Stevens,  3 1  Vt.  79.  Still,  even  a  trespasser  on  the  land 
of  another  can  maintain  an  action  for  a  wanton  or  intentional  in- 
jury inflicted  on  him  by  the  owner.  It  will  appear  on  an  examina- 
tion of  the  interesting  and  elaborate  discussion  in  the  English 
courts  of  the  question  whether  an  action  could  be  supported  by 
such  a  trespasser  for  personal  harm  occasioned  by  a  spring  gun, 
mantrap  or  dog  spike,  set  on  the  grounds  of  the  defendant,  in 
which  it  was  determined  that  where  there  was  no  proper  warning 
given,  such  an  action  well  lies ;  that  it  was  rested  mainly  on  the 
ground  that  a  man  cannot  lawfully  do  indirectly  that  which  it  is 
unlawful  for  him  to  do  directly.  He  cannot  shoot  or  maim  or  set 
a  ferocious  dog  upon  a  mere  trespasser.  He  shall  not  there  place 
a  concealed  machine  where  it  will  be  likely  to  do  the  same  thing, 
or  let  such  a  dog  loose  in  his  grounds  without  warning.  Deane  v. 
Clayton,  7  Taunt.  489  (2)  ;  Ilott  v.  Wilkes,  3  B.  &  A.  304  (3)  ; 
Bird  V.  Holbrook,  4  Bing.  628  (4).     It  is,  however,  equally  well 

1.  In  Barker  t;.  Midland  R'jCo.,  18      in  an  action  for  an  injury  done  to  a 
C.  B.  46,  it  was  held  that  a  carrier  of      dog? 

passengers  and  goods  to  the  station  of  3.  In  Ilott  v.  Wilkes,  3  B.  &  A.  304, 

a  railway  company  cannot  maintain  it  was  held  that  before  the  statute  of 

an  action  against  the  company,  either  24  and  25  Vict.  c.  100,  a  trespasser, 

at  common  law  or  under  the  Railway  having    knowledge    that   there  were 

and  Canal  Traffic  Act,  17  &  18  Vict.  spring  guns  in  a  wood,  although  he 

c.  31,  for  refusing  to  admit  him  with  might  be  ignorant  of  the  particular 

his  carriage  within  the  precincts  of  the  spots  where  they  w^ere  placed,  could 

station,  although  the  company  is  in  not  maintain  an  action  for  an  injury 

the  habit  of  admitting  the  public  gen-  received  in  consequence  of  his  acci- 

erally.  dentally  treading  on  a  latent  wire  com- 

2.  In  Deane  v,  Clayton,  7  Taunt.  municating  with  a  gun,  and  thereby 
489,  it  was  held  that  one  who  finds  letting  it  off. 

game  on  his  own  ground  cannot  jus-  4.  In  Bird  f.  Holbrook,  4  Bing.  628, 

tify  pursuing  it  into  the  land  of  an-  where  a  defendant,  for  the  protection 

other.     ^uierBf  whether  a  person   is  of  his  property,  some  of  which  had 

authorized  in  fixing  dog  spears  in  his  been  stolen,  set  a  spring  gun,  without 

woods,  or  whether  he  is  answerable  notice,  in  a  garden  completely  walled 
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settled  that  the  owner  of  property  is  not  liable  to  a  trespasser,  or 
to  one  who  is  on  it  by  mere  permission  or  sufferance,  for  negli- 
gence of  himself  or  servants,  or  for  that  which  would  be  a  nuisance 
if  it  were  in  a  public  street  or  common,  where  all  persons  had  a 
legal  right  to  be  without  question  as  to  their  purpose  or  business. 
It  will  be  unnecessary  to  pass  in  review  all  the  cases  which  in 
England  and  this  country  establish  the  principle,  or  to  examine 
and  reconcile  if  possible  those  which  seem  to  conflict  with  it.     It 
is  put  in  many  of  them  on  the  grounds  of  contributory  negligence 
in  the  trespasser.     It  is  plain,  however,  that  the  two  principles  are 
entirely  independent  of  each  other,  though  they  do  in  fact  often 
concur,  and  thereby  have  made  confusion.    In  Hounsell  v.  Smith, 
7  C.  B.  N.  S.  731  (i),  the  plaintiff  fell  down  a  quarry,  which  was 
left  open  and  unguarded  on  the  unenclosed  waste  lands  of  the  de- 
fendant, over  which,  in  passing  from  one  public  highway  to  an- 
other, the  public  were  freely  allowed  to  walk ;   it  was  held  that  the 
defendant,  the  owner,  was  under  no  legal  obligation  to  fence  the 
excavation,  unless  it  was  made  so  near  to  a  public  road  or  way  as 
to  constitute  a  public  nuisance,  or,  in  other  words,  to  render  the 
lawful  use  of  such  public  road  dangerous.     "  No  right  is  alleged," 
says  Mr.  Justice  Williams ;  "  it  is  merely  stated  that  the  owners 
allowed  all  persons  who  chose  to  do  so,  for  recreation  or  for  busi- 
ness, to  go  upon  the  waste  without  complaint ;  that  they  were  not 
churlish  enough  to  interfere  with  any  person  who  went  there.    He 
must  take  the  permission  with  its  concomitant  conditions,  and,  it 
may  be,  perils."     This  decision  was  cited  with  approbation  and 
affirmed  in  Binks  v.  South  Yorkshire  Railway  and  River  Dun  Co., 
3  Best  &  Sm.  244  (2).     But  a  much  stronger  case,  and  more 


roond,  and  at  a  distance  from  his 
house,  and  the  plaintiff,  who  had 
climbed  over  the  wall  in  pursuit  of  a 
fttiajed  fowl,  was  shot :  Held,  that  an 
action  was  maintainable,  and  the  de- 
fendant was  liable  in  damages. 

I.  In  Hounsell  v.  Smith  (Sm^rth),  7 
C.  B.  N.  S.  731,  it  appeared  that  the 
owners  of  some  waste  land,  which  was 
bounded  bjr  two  highwajrs,  had  opened 
in  it  a  quarrj  which  was  worked  bjr 
their  licensees,  and  the  plaintiff,  not 
knowing  of  the  quarrj,  passed  over 


the  waste  in  the  dark  to  get  from  one 
road  to  the  other,  and  fell  into  the 
quarrj :  Held,  that  no  dutj  was  cast 
upon  the  owners  to  fence,  as  the  dig- 
ging of  the  quarrj  did  not  amount  to 
a  public  nuisance.  An  owner  of  land 
is  under  no  legal  obligation  to  fence 
an  excavation  therein,  unless  it  is 
made  so  near  to  a  public  road,  orwaj, 
as  to  constitute  a  public  nuisance. 

2.  ThefactsinBinksv.  South  York- 
shire Railwaj  and  River  Dun  Co.,  3 
B.  &  S.  244,  were:    A  companj  was 
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directly  in  point,  is  Lygo  v.  Newbold,  9  Exch.  302  (i).  It  was 
there  decided  that  even  an  express  permission  given  to  the  plain* 
tiff  by  the  defendant's  servant  to  occupy  a  place  to  which  she  had 
no  right  would  not  cast  responsibility  on  the  master.  The  plain- 
tiff  in  that  case,  without  the  defendant's  authority,  but  by  the  per- 
mission of  his  servant,  rode  in  a  cart  along  with  some  goods  which 
the  defendant  had  contracted  to  carry  for  her.  The  cart,  being 
insufficient,  broke  down,  and  the  plaintiff  was  injured.  It  was 
held  that  she  could  not  recover. 

Thus  the  three  superior  courts  of  England,  the  Common  Pleas^ 
Queen's  Bench,  and  Exchequer,  concur  in  this  doctrine. 

But  our  own  case  of  Knight  v,  Abert,  6  Barr,  472,  is  on  all 
fours  with  them.  It  was  there  decided  that  though  no  action  lies 
in  Pennsylvania  for  trespass  by  cattle  pasturing  on  unenclosed 
woodland,  yet,  that  not  being  a  matter  of  right,  the  owner  of  land 
is  not  liable  for  an  injury  sustained  by  such  cattle  falling  into  a 
hole  dug  by  him  within  the  bounds  of  his  land  and  left  unenclosed. 
"  He  who  suffers  his  cattle  to  go  at  large,"  says  Ch.  J.  Gibson, 
"  takes  upon  himself  the  risks  incident  to  it."  So  must  a  person^ 
using  by  permission  or  sufferance  the  private  property  of  another, 
take  upon  himself  the  risks  incident  to  it.  To  the  same  effect, 
if   closely  examined,  is  Philadelphia  and  Reading  R.  R.  Co.  v. 


possessed  of  a  canal  and  the  land  be- 
tween it  and  a  sluice,  an  ancient  pub- 
lic footpath  passed  through  the  land 
close  to  the  sluice ;  there  was  a  tow- 
ing path,  nine  feet  wide,  by  the 
side  of  the  canal,  and  an  intervening 
space  of  twelve  feet  of  grass  between 
the  towing  path  and  the  footpath.  Bj 
permission  of  the  companj  the  inter- 
vening space  had  been  recently  used 
for  carting,  and  ruts  having  been 
caused,  the  whole  space  between  the 
sluice  and  the  canal  had  been  covered 
with  cinders,  and  thus  all  distinction 
between  the  path  and  the  rest  of  the 
land  had  been  obliterated.  A  person 
using  the  path  at  night  missed  his 
way,  and  fell  into  the  canal  and  was 
drowned:  Held,  that  the  canal  was 
not  so  near  the  footpath  as  to  be  ad- 
joining to  it,  so  as  to  throw  upon  the 


company  the  duty  of  fencing  the  canal 
off;  and  that  the  other  facts  did  not 
render  the  company  liable  for  the  ac- 
cident. 

I.  In  Lygo  V.  Newbold,  9  Exch. 
302,  the  plaintiff,  a  person  of  full  age, 
contracted  with  the  defendant  to  carry 
goods  for  her  in  his  cart.  The  defend- 
ant sent  his  servant  with  the  cart,  and 
the  plaintiff,  by  the  permission  of  the 
servant,  but  without  the  defendant's 
authority,  rode  in  the  cart  with  her 
goods.  On  the  way  the  cart  broke 
down,  and  the  plaintiff  was  thrown 
out  and  severely  injured :  Held,  that, 
as  the  defendant  had  not  contracted 
to  carry  the  plaintiff,  and  as  she  had 
ridden  in  the  cart  without  his  author- 
ity, he  was  not  liable  for  the  personal 
injury  she  had  sustained. 
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Hummel,  8  Wright,  378.     The  plaintiff  below  in  that  case  was  a 
boy  of  tender  years,  to  whom  no  contributory  negligence  could 
be  imputed.     He  was  on  the  track  of  a  railroad,  not  at  a  crossing. 
It  was  held  that  the  railroad  company,  as  to  persons  so  on  the 
track,  were  not  bound  to  give  any  warning  at  starting.     "  Blowing 
the  whistle  of  the  locomotive,  or  making  any  other  signal,"  said 
Mr.  Justice  Strong,  "  was  not  a  duty  owed  to  the  persons  in  the 
neighborhood,  and  consequently  the  fact  that  the  whisde  was  not 
blown,  nor  signal  made,  was  no  evidence  of  negligence."     And, 
again :  "  There  is  as  perfect  a  duty  to  guard  against  an  accidental 
injury  to  a  night  intruder  into  one's  bedchamber  as  there  is  to 
look  out  for  trespassers  upon  a  railroad  where  the  public  has  no 
right  to  be."     No  reference  is  made  in  the  opinion  to  Lynch  v. 
Nurdin,  i    Q.  B.  29,  a  decision  much  controverted,  but  one  which 
has  stood  its  ground  (i).     But  in  that  case  the  careless  act  of  the 
defendant,  in  leaving  a  horse  and  cart  standing  in  a  public  street 
without  anybody  to  watch  it,  amounted  to  a  nuisance,  and  it  is  to 
be  distinguished  on  that  ground.     Had  it  been  left  standing  on  an 
open,  unenclosed  lot,  the  ruling  in  all  probability  would  have  been 
different.     Yet  a   doubt   had  been  more  than  once   expressed, 
whether,  when  a  child  receives  an  injury  from  indulging  in  what 
is  called  "the  natural  instinct  of  a  child,"  by  getting  up  behind 
a  gentleman's  carriage  whilst  it  is   in   motion   or   standing   in 
charge  of  a  coachman,  though  without  a  servant  on  the  foot- 
board, the  principle  of  Lynch  v,  Nurdin  would  apply.    Wilson 
V,  Brett,  II    M.  &  W.  113   (2);    Lygo   v.  Newbold,  9  Exch. 

I.  It  was  held  in  Ljnch  v,  Nurdin,  leg :    Held,  that  the  jury  was  justified 

I  Of.  B.  39,  that  the  rule  of  law,  that  a  in  finding  a  verdict  for  him,  if  of  opin- 

plaintiff  who  has  contributed  to  an  in-  ion  that  there  was  negligence  on  the 

jnrj  occasioned  bj  the  negligence  of  part  of  the  servant.     Held,  also,  that 

the  defendant,  cannot  recover  a  com-  the  co-operation  of  third  parties  in  the 

pensation  in  damages,  does  not  applj  injury  was  not  a  ground  of  defense,  if 

where  the  plaintiff  is  a  person  incap-  the  means  of  injurj  were  negligently 

able  of  exercising  ordinary  care  and  left  where  it  was  extremely  probable 

caution.    Where,  therefore,  the  de-  that  they  would  be  set  in  motion. 

fendanfs  servant  left  a  horse  and  a  See  also  Lygo  v.  Newbold,  9  Exch. 

cart  unattended  in  a  public  street,  and  302,  note  of  which  appears  on  page  76, 

a  child  under  seven  years  of  age,  dur-  ante, 

■og  his  absence,  climbed  on  the  wheel,  3.  In  Wilson  v,  Brett,  11  M.  &W. 

and  other  children  urged  forward  the  113,  it  was  held  that  a  party  who  rides 

horse,  whereby  he  was  thrown  to  the  a  horse  at  the  request  of  the  owner, 

ground,  and  the  wheel  fractured  his  for  the  purpose  of  exhibiting  and  of- 
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302  (i).      It  would  matter  not,  so  far  as  his  master  was  con* 
cerned,  whether  the  coachman  allowed  it  or  not. 

The  application  of  this  principle  to  the  determination  of  the  case 
in  hand  is  not  difficult  The  plaintifif  may  not  have  been  techni- 
cally a  trespasser.  The  platform  was  open ;  there  was  a  general 
license  to  pass  over  it  But  he  was  where  he  had  no  legal  right  to 
be.  His  presence  there  was  in  no  way  connected  with  the  pur- 
poses for  which  the  platform  was  constructed.  Had  it  been  the 
hour  for  the  arrival  or  departure  of  a  train,  and  he  had  gone  there 
to  welcome  a  coming  or  speed  a  parting  guest,  it  might  very  well 
be  contended  that  he  was  there  by  the  authority  of  defendants,  as 
much  as  if  he  were  actually  a  passenger,  and  it  would  then  matter 
not  how  unusual  might  have  been  the  crowd,  the  defendants  would 
have  been  responsible.  As  to  all  such  persons  to  whom  they  stood 
in  such  a  relation  as  required  care  on  their  part,  they  were  bound 
to  have  the  structure  strong  enough  to  bear  all  who  could  stand 
on  it  As  to  all  others  they  were  liable  only  for  wanton  or  inten-^ 
tional  injury.  The  plainti£f  was  on  the  spot  merely  to  enjoy  him- 
self, to  gratify  his  curiosity,  or  to  give  vent  to  his  patriotic  feelings. 
The  defendants  had  nothing  to  do  with  that  They  were  convey- 
ing the  President  of  the  United  States  and  his  part>'  on  a  special 
excursion  train.  They  must  have  stopping-places.  They  were 
certainly  under  no  obligation  to  keep  them  secret  On  the  occa- 
sion in  question  it  seems  that  they  meant  to  do  so  in  order  to  pre- 
vent detention  and  confusion.  As  we  have  seen,  they  cannot  be 
made  liable  by  the  unauthorized  act  of  one  of  their  employees, 
through  whom  it  leaked  out  what  the  hour  was  the  train  was  ex- 
pected to  arrive  at  Johnstown,  nor  for  that  of  another  in  backing 
up  the  train  so  as  to  give  the  people  who  had  assembled  an  op- 
portunity of  seeing  and  hearing  the  President  I  am  bound  to 
have  the  approach  to  my  house  sufficient  for  all  visitors  on  busi- 
ness or  otherwise;  but  if  a  crowd  gather  upon  it  to  witness  a 
passing  parade  and  it  breaks  down,  though  it  may  be  shown  not  to 
have  been  sufficient  even  for  its  ordinary  use,  I  am  not  liable  to 
one  of  the  crowd, —  I  owe  no  duty  to  him.     If  a  traveller  by  foot, 

fering  him  for  sale,  without  anj  ben-  horses,  is  equally  liable  with  a  bor- 

efit  to  himself,  is  bound  to  use  such  rower  for  an  injury  done  to  the  horse, 

skill  as  he  possesses ;  and  if  proved  to  i .     See  note  of  this  case  on  page 

be    conversant   with   and   skilled    in  76,  ante. 
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on  the  open  track  of  a  railroad,  crosses  a  bridge,  which  ought  to 
be,  but  is  not,  in  its  ordinary  use,  strong  enough  to  bear  a  locomo- 
tive and  train  ol  cars,  and  a  rotten  board  breaks  down  under  him, 
the  company  are  not  liable  to  him,  for  they  owe  him  no  duty. 
However  much  to  be  lamented  was  the  sad  occurrence  which  oc- 
casioned this  suit,  and  however  much  sympathy  may  be  felt  for 
those  who  were  injured,  and  the  families  of  those  who  lost  their 
lives,  we  are  of  the  opinion  that  the  circumstances  of  the  case  were 
not  such  as  to  cast  any  pecuniary  responsibility  on  the  railroad 
company,  and  that  the  learned  judge  below  was,  therefore,  right  in 
directing  the  jury  to  find  a  verdict  for  the  defendants. 
Judgment  affirmed. 

LAKE  SHORE  AND  MICHIGAN  SOUTHERN 
RAILWAY  COMPANY  V.  ROSENZWEIG. 


Supreme  Courts  Pennsylvaniay  Aprils  1886, 

[Reported  in  113  Pa.  St.  519.] 

EJECTED  FROM  TRAIN  AT  DANGEROUS  PLACE  — INJURED  ON 
TRACK  — RIGHT  OF  RECOVERY.— In  an  action  to  recover  damages 
for  injuries  sustained  bj  being  struck  bj  a  car  on  defendant's  track  after 
having  been  put  off  defendant's  train,  which  he  had  boarded  hy  mistake,  at 
an  improper  and  dangerous  place,  it  was  held  that  plaintiff's  right  to  re- 
cover, under  the  pleadings,  did  not  depend  on  his  showing  his  right  to  ride 
on  the  train  but  upon  the  fact  ttiat  his  injuries  were  the  natural  and  probable 
consequence  of  the  act  of  the  conductor  in  putting  him  off  the  train  at  such 
a  place  (i). 

WHEN  PERSON  NOT  A  TRESPASSER.— A  passenger  who  has  an  open 
waj  to  an  open  car,  going  to  the  place  to  which  he  bought  and  holds  a 


I.  Person  ejected  from  train  caught 
in  storm  while  walhing  to  station 
^-  Sichness  from  exposure  to  weather 
^Railroad  company  liable, —  In  Ma- 
LONB  V.  Pittsburgh  and  Lake  Erie 
Railroad,  153  Pa.  St.  390  (1893), 
action  for  damages  for  injuries  sus- 
tained bjr  a  passenger  who  on  being 
ejected  from  a  train  at  a  station  where 
she  was  a  stranger,  walked  back  to 
another  station,  and  was  caught  in  a 
storm  and  suffered  in  health  bj  get- 
ting wet,  the  defendant's  agent  not 


informing  her  that  she  could  have 
shelter  in  a  box  car  that  was  used  for 
a  station  house,  judgment  for  plaintiff 
for  $700  affirmed,  the  question  of 
negligence  being  properly  left  to  the 
jury. 

HucKBL  V.  Pittsburgh  and  Lakb 
Erie  Railroad,  153  Pa.  St.  394. 
(1893)9  was  tried  with  the  Malone 
case  (supra),  the  facts  being  similar, 
and  judgment  for  plaintiff  for  I225 
affirmed. 
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ticket,  without  knowledge  that  the  ticket  is  not  good  on  such  car,  is  not  a 
trespasser,  and  is  not  to  be  treated  as  such. 
EXEMPLARY  DAMAGES.— A  railroad  corporation  is  liable  for  exemplar/ 
damages  for  the  act  of  its  servant,  done  within  the  scope  of  his  authoritj, 
under  circumstances  which  would  give  such  right  to  the  plaintiff  as 
against  the  servant  were  the  suit  against  him  instead  of  the  corporation. 

Error  to  the  Court  of  Common  Pleas  of  Erie  County.  Ver- 
dict and  judgment  for  plaintiff  for  $48,750.     Judgment  affirmed. 

"This  was  an  action  on  the  case,  brought  by  Louis  Rosenzweig 
against  the  Lake  Shore  and  Michigan  Southern  Railway  Com- 
pany, to  recover  damages  for  injuries  sustained  through  the 
alleged  negligence  of  the  conductor  of  the  defendant,  in  putting  him 
off  a  passenger  car  in  which  he  was  a  passenger,  in  a  dangerous 
and  improper  place  (i).     Plea  not  guilty. 

"On  the  trial  before  Galbraith,  P.  J.,  the  following  facts  ap- 
peared :  The  plaintiff,  Louis  Rosenzweig,  at  the  time  of  the  injury 
complained  of,  was  an  attorney  at  law,  thirty-eight  years  of  age, 
residing  in  the  city  of  Erie.  On  the  25  th  day  of  November, 
1883,  he  had  occasion  to  visit  the  city  of  Cleveland,  a  distance  of 
ninety  miles  west  from  the  city  of  Erie.  He  purchased  a  ticket 
at  the  defendant's  ticket  office  in  Erie  for  a  passage  to  Cleveland 
and  return,  commonly  known  and  designated  as  a  round-trip 
ticket,  as  follows,  to  wit: — 

'*Thb  Laks  Shorb  and  Michigan  Southbrn  Railway." 

*'  Erie  to  Cleveland  and  Return." 
"  Good  only  for  thirty  days  from  date  of  sale," 
*' And  for  one  continuous  passage  each  way." 
[9914]  "J.  W.  Carby," 

«•  General  Ticket  Agent." 

Stamped  on  the  back, 

**  Union  Dbpot,  Novbmbbr  asth,  1883." 

**  This  kind  of  ticket  had  been  in  use  for  many  years,  and  by  the 
rules  and  regulations  of  the  company  was  a  first-class  ticket,  and 

I.  This  case,  while  strictly  an  action  ant's  track  to  depot.    The  case  is  of 

for  damages  for  Ejection  from  Train,  interest  in  the  matter  of  damages,  the 

is  placed  in  this  volume  among  the  ac-  verdict    for    $48,750    and    judgment 

tions  relating  to  Accidents  at  Stations  thereon,  heing  one  of  the — if  not  the 

and  on  Railroad  Tracks  on  account  of  — largest   rendered   in   suits   of   this 

the  injuries  to  plaintiff  being  inflicted  character  in  Pennsylvania, 
upon  him  while  walking  on  defend- 
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the  holder  of  such  a  ticket  was  entitled  to  first-class  passage  on  any 

and  all  the  passenger  express  trains  (at  least  until  change  made  on 

May  14th,  1883).     The  ticket  entitled  the  holder  to  all  the  rights 

and  privileges  he  would  have  under  a  single-trip  ticket  each  way» 

and  being  more  convenient,  and  costing  a  trifle  less,  the  public 

became  accustomed  to  buy  them  instead  of  single-trip  tickets.    In 

March  or  April  of  1883,  the  plaintiff  rode  from  Cleveland  to  Erie 

on  'Limited  Express  Train  No.  20/  or  'The  Fast  New  York 

Express'  (being  called  by  each  of  said  names  in  different  time 

tables),  on  a  round-trip  ticket,  being  then  good  on  that  train,  as 

understood  by  the  officers  and  agents  of  the  company. 

"On  May  ist,  1883,  the  officers  of  the  railway  company  made 

a  change  in  the  rules,  which  rendered  these  round-trip  tickets  not 

j  good  on  one  of  the  company's  express  trains  going  west,  *  Limited 

Express  Train,  No.  17,' and  one  going  east,  'Limited  Express 

^  Train,  No.  20,'  but  no  notice  of  this  change  was  given  to  the  public 

except  by  the  time  tables  and  posters. 

"  The  plaintiff  testified  that  he  had  no  actual  notice  either  from 
time  tables,  posters,  or  otherwise,  and  that  he  had  no  knowledge 
of  any  rule  which  rendered  his  round-trip  ticket  not  good  on  the 
train  from  which  he  was  ejected. 

"The  plaintiff  arrived  in  Cleveland  at  about  6  P.  M.  on  the 
Special  Chicago  Express,  and  at  about  10  P.  M.  of  the  same  day 
he  went  to  the  Cleveland  depot,  expecting  to  return  home  by 
train  leaving  at  about  that  time,  called  Special  New  York  Ex- 
press, but  he  was  informed  by  the  ticket  agent  that  said  train  did 
not  run  on  Sunday.  Then,  upon  inquiry,  the  ticket  agent  in- 
formed him,  Rosenzweig,  that  the  next  train  for  Erie  would  leave 
,  at  1 :  22  or  1 :  42,  and  further  remarked  to  him,  'you  will  have  a 
long  wait,'  but  said  nothing  about  the  number  or  character  of  the 
train  leaving  at  that  hour.  The  plaintiff  waited  in  and  about  the 
depot  until  the  train  came  in  from  the  west.  The  train  was  made 
up  of  three  sleepers,  a  day  coach  and  baggage  car.  Several  per- 
sons got  off  the  train  at  this  point,  and  one  other  person  besides 
the  plaintiff  took  passage  on  the  train  at  this  point.  When  the 
plaintiff  went  to  the  train  to  get  on  board,  a  person  standing  by 
the  day  coach,  dressed  in  the  garb  of  a  railway  employee,  assist- 
ing passengers  to  alight,  asked  him  as  to  what  station  he  was  go- 
and  when  informed  by  him  that  Erie  was  his  destination,  he 
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directed  him  to  take  the  day  coach.  The  plaintiff  then,  as  directed, 
stepped  into  the  day  coach  and  took  a  seat,  and  being  weary  soon 
fell  asleep.  The  train  remained  in  the  Cleveland  depot  about  ten 
minutes.  On  being  awakened  by  the  call  of '  Tickets/  the  plaintiff 
handed  his  ticket  to  the  conductor,  who,  seeing  it,  reached  for  the 
bell  cord  to  stop  the  train,  and  as  he  took  the  ticket  and  handed 
it  back,  said :  *  I  have  orders  to  put  you  off ;  your  ticket  is  not 
good.*  The  plaintiff  replied:  'Conductor,  you  are  mistaken; 
that  ticket  was  purchased  yesterday,  and  was  punched,  and  I  rode 
on  it  to  Cleveland,  and  the  time  is  not  up.'  The  conductor  agdn 
said :     *  My  orders  are  to  put  you  off.'     The  plaintiff  then  said : 

*  Conductor,  if  there  is  anything  wrong  with  my  ticket  here  is  your 
fare,'  (handing  him  the  money).  The  conductor  again  said :  'My 
orders  are  to  put  you  off,  and  off  you  must  go.  Come ! '  The 
plaintiff  then  said :  '  For  God's  sake  don't  put  me  off  here ;  carry 
me  to  a  station,'  and  the  conductor  again  said :  '  My  orders  are  to 
put  you  off,  and  off  you  must  get.  I  obey  orders,  if  I  break 
owners.'  Under  these  orders  of  the  conductor,  the  plaintiff  was 
compelled  to  leave  the  car  and  train.  When  off  the  train  on  the 
ground,  the  conductor  pointed  to  a  light,  saying  to  the  plaintiff: 

*  That  will  take  you  to  the  depot,'  whith  light  the  plaintiff  soon 
discovered  was  from  a  locomotive  coming  toward  him,  and  soon 
passed  him.  The  point  where  he  was  ejected  from  the  train  is 
from  a  little  less  than  a  half  mile  to  a  mile  and  a  half  east  from 
the  Cleveland  depot.  (The  witnesses  differing  as  to  this  point.) 
When  the  train  left  him  he  found  himself  in  the  dark  and  in  the 
midst  of  many  railway  tracks,  switches,  cars,  moving  trains,  loco- 
motives, etc.,  and  a  place  totally  strange  and  unknown  to  the 
plaintiff.  From  the  Cleveland  depot,  a  system  of  railway  yards 
and  switches  extends  east  for  a  distance  of  about  three  miles.  On 
the  north  side  of  these  tracks  for  a  long  distance,  and  close  up  to 
them,  is  the  lake.  Immediately  on  the  south  side  of  these  tracks, 
extending  from  the  depot  east  for  one-half  mile,  is  a  stone  wall 
about  seven  feet  high,  surmounted  by  an  iron,  picket  fence,  and 
above  this,  extending  to  Summit  street,  is  a  high  bluff,  terraced 
say  about  forty-five  feet  above  the  tracks.  This  stone  wall  ex- 
tends nine  hundred  feet,  three  to  five  feet  high,  east  of  the  over- 
head bridge.  Part  of  the  north  track  of  this  system  of  tracks, 
and  west  of  the  over-head  bridge,  had  been  washed  out  by  the 
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action  of  the  waters  of  the  lake.  About  two  hundred  feet  west 
of  the  bridge  was  a  ditch  running  across  the  tracks  about  eight- 
een to  twenty-two  inches  deep,  partly  uncovered.  The  south 
end  of  this  over-head  bridge  rests  on  the  high  bluff,  and 
from  this  end  a  path  leads  still  higher  up  toward  the  city.  The 
north  end  of  this  footbridge  rests  on  a  high,  stone  wall, 
and  a  winding,  narrow  stairway  leads  down  to  a  small  bath- 
house which  is  built  out  over  the  waters  of  the  lake.  The  whole 
space  and  distance  from  the  Cleveland  depot  east,  for  three  miles 
along  this  system  of  tracks,  is  a  very  dangerous  and  unsafe  place 
even  in  the  daytime,  and  the  railway  company  had  posters  and 
placards  in  large  type  put  up  at  various  places  along  and  about 
these  tracks,  giving  warning  to  the  people  to  keep  off  and  away 
from  these  tracks,  on  account  of  the  great  danger  of  life  and 
limb.  To  escape  the  dangers  and  peril  in  which  he  found  him- 
self placed,  he  at  once  started  in  the  direction  pointed  out  to  him 
by  the  conductor,  when  he  noticed  that  the  light  to  which  his 
attention  was  directed  by  the  conductor  was  a  locomotive  light, 
coming  toward  him,  and  which  soon  passed  him.  He  then  tried 
to  go  southward  across  the  tracks  toward  the  cjty,  but  was  pre- 
vented by  a  freight  train  just  moving  toward  the  west.  He  then 
moved  east  in  order  to  get  around  this  train,  but  found  another 
train  back  of  it.  He  then  tried  to  go  north,  as  the  safer  course 
to  pursue  to  get  away  from  the  tracks  and  moving  trains  and 
engines.  In  passing  across  these  tracks  northward,  he  saw  other 
cars  and  engines  moving.  Noticed  some  cars  moving  in  a  north- 
westerly direction,  and  a  locomotive  then  passed  him,  making  it 
light  about  him  for  a  moment  and  then  seemingly  darker  than  be- 
fore. About  this  time  he  was  hurt  by  being  struck  in  the  rear  by 
some  car  or  moving  obstacle,  or  was  tripped,  or  fell  over  some 
obstacle  that  raised  him  and  threw  him  up,  and  he  fell.  The 
blow  or  trip  and  fall  rendered  him  for  some  time  unconscious. 
When  he  became  conscious,  his  head  was  down  and  his  arms  and 
limbs  drawn  up  under  him.  His  hat  was  driven  down  over  his 
eyes.  In  attempting  to  rise  he  fell  over  on  his  side.  He  then 
dragged  himself  across  the  tracks  to  a  path  or  ditch ;  saw  a  light, 
heard  voices,  and  called  for  help.  Some  railroad  men,  with 
lanterns  in  their  hands,  came  to  him,  lifted  him  up,  walked  with 
and  assisted  him  some  distance  toward  the  depot;  they  placed 
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him  on  a  railroad  tie  or  plank  where  he  remained  some  little  time, 
and  then  dragged  himself  as  best  he  could  toward   the  depot. 
When  near  the  depot,  a  man  with  a  lantern  in  his  hand,  came  with 
^  t>^gg^c  truck,  on  which  he  placed  him  and  carried  him  to  and 
through  the  depot  to  a  carriage,  in  which  he  was  placed  and  taken 
to  a  hotel.     The  left  leg  of  his  pants  was  torn  at  the  knee,  and  a 
long  slit  or  hole  was  torn  or  cut  where  the  rim  and  crown  of  the 
hat  join.     A  physician,  Dr.  Charles  C.  Arms  (professor  of  anat- 
omy in  the  Medical  University  of    Cleveland)  was  called,  who 
attended  the  patient  professionally  for  about  two  weeks,  while  he 
remained  in  the  city  of  Cleveland.     He  found  the  pulse  weak, 
feeble,  and  tremulous,  and  the  patient  suffering  much  pain,  princi- 
pally in  his  back,  but  also  in  his  head  and  extremities.     Morphia 
was  prescribed,  and  the  next  day  he  gave  him  a  more  critical  ex- 
amination, and  found  an  injury  on  the  back  of  the  right  shoulder; 
an  abrasion  on  the  right  knee,  the  left  knee  exceedingly  tender 
and  swollen,  and  the  left  side  of  the  back,  low  down  in  the  lumbar 
region,  swollen  and  tender.     The  injury  seemed  to  be  mostly  in 
his  back,  especially  on  the  left  side.     He  could  not  lie  on  his  left 
side.    He  also  had  prickling  sensations  in  his  feet,  and  had  a  falling 
or  sinking  sensation,  and  when  awakened  from  a  doze  or  sleep  by 
any  noise,  he  would  spring  up  partially  in  his  bed  and  cry  out  the 
word,   * Junip ! '      He   was   exceedingly   nervous   and   could    not 
sleep.      He   kept   his   bed  until   December  6,  when  he  was  re- 
moved to  his  home  in  Erie,  and  from  that  time  he  was  treated  by 
his  family  physician,  Dr.  C.  Brandes.     After  some  months'  treat- 
ment without  recovery,  he  was  advised  by  his  family  physician  to 
undergo  the  severe  treatment  of  the  actual  cautery,  or  burning 
with  a  white-hot  iron.     After  a  careful  examination  of  the  patient 
by  Drs.  C.  C.  Arms,  W.  J.  Scott,  and  H.  Z.  Gill,  of  the  city  of 
Cleveland,  and  full  consultation,  the  same  course  of  treatment  was 
advised  by  them.     The  cautery  was  then  performed  by  applying 
a  white-hot  iron  at  some  fifteen  or  more  different  places  along  his 
spinal  column.     This  treatment  was  applied  three  different  times, 
but  gave  no  relief  save  in  one  particular.     Before  the  cautery  was 
performed  his  limb  had  a  tendency  to  draw  up.     The  muscles 
seemed  to  be  drawn  or  'knotted,' and  drew  up  the  limb.     The 
application  of  the  cautery  gave  him  relief  in  this  particular,  but  in 
no  other.   The  paralytic  condition  of  the  limb  continued,  and  there 
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was  no  improvement  in  the  shattered  condition  of  his  general 
nervous  system.  An  epileptic  condition  developed ;  occasionally 
he  would  become  dizzy,  tremulous,  and  fall  in  an  unconscious 
state." 

The  plaintiff  presented  the  following  points  for  charge : — 

"I.  If  the  jury  find  from  the  evidence  that  the  plaintiff  pur- 
chased a  first-class  ticket  entitling  him  to  ride  from  Erie  to  Cleve- 
land and  return,  that  he  had  no  notice  from  the  defendant  that  his 
ticket  so  purchased  did  not  entitle  him  to  ride  on  train  No.  20, 
that  the  servants  of  the  defendant,  in  violation  of  the  rule  of 
defendant  omitted  to  lock  the  doors  of  the  car  when  in  Cleveland, 
or  to  notify  the  plaintiff  that  he  had  no  right  to  take  a  seat  in  said 
car;  that  they  permitted  him  to  take  a  seat  in  said  car;  that  the 
servants  of  defendant  ejected  plaintiff  from  said  car  after  the  train 
had  left  the  depot,  when  it  was  passing  through  the  yard  of  defend- 
ant's railway ;  that  said  yard  was  considered  by  defendant  to  be  a 
dangerous  place;  that  plaintiff  when  endeavoring  with  care  to 
walk  through  said  yard  back  to  the  depot  was  hurt  by  a  car,  or  by 
foiling  into  or  over  some  obstruction,  then,  and  in  that  case,  your 
verdict  should  be  for  the  plaintiff. 

"Answer  of  the  court :  This  cannot  be  affirmed  as  an  entirety ; 
the  plaintiff  was  not  entided  to  notice  that  the  ticket  he  held  did 
not  allow  him  to  ride  on  the  train  in  question,  but  if  he  had  been 
previously  carried  on  the  train  on  the  same  kind  of  a  ticket  and  in 
good  faith,  without  notice  or  knowledge  on  his  part,  that  he  had 
no  right  to  a  passage  on  the  particular  train  mentioned ;  and  with 
permission  and  acquiescence  of  the  employees  of  defendant,  the 
plaintiff  took  a  seat  in  a  car  of  said  train,  and  the  employees  of 
the  defendant 'corporation  afterwards  ejected  him  at  a  dangerous 
place ;  and  the  plaintiff,  while  using  ordinary  care  and  caution  in 
endeavoring  to  make  his  way  through  the  yard  back  to  the  depot 
received  injuries  such  as  should  have  been  foreseen  by  the  con- 
ductor of  the  train,  as  the  natural  or  probable  consequence  of 
leaving  the  plaintiff  in  such  a  place  in  the  nighttime,  the  plaintiff 
is  entided  to  recover.     (First  assignment  of  error.) 

"  2.  That  if  the  jury  find  from  the  evidence,  that  the  servants  of 
the  defendant  ejected  the  plaintiff  from  their  cars,  not  at  a  regular 
station,  nor  at  a  dwelling  house,  as  required  by  the  rules  of  the 
company,  but  at  a  place  known  to  the  defendant  to  be  dangerous 


86  American  Negligence  Cases, 

and  unsafe,  then,  and  in  that  case,  il  they  find  for  the  plaintiff, 
their  verdict  should  be  punitive  damages. 

''Answer  of  the  court:  This  is  affirmed,  with  the  single  quali- 
fication that  while  the  jury  may,  under  such  circumstances,  find 
punitive  or  exemplary  damages  in  favor  of  plaintifif,  they  are  at 
liberty  to  find  compensatory  damages  only,  if  they  see  proper. 
(Second  assignment  of  error.)" 

The  defendant  presented,  inter  alia^  the  following  points :  — 

*'  I .  That  plaintiff  was  bound  to  ascertain  and  know  the  rules 
and  regulations  prescribed  by  the  defendant  company  under  which 
passengers  could  ride  upon  that  train,  and  that  the  law  presumes 
he  did  know  them. 

"  Answer  of  the  court :  The  first  part  of  this  point  is  affirmed, 
but  the  last  is  refused.  It  is  true  that  the  plaintifif  was  bound  to 
ascertain  the  rules  of  the  company  as  to  the  train  on  which  he 
took  passage,  but  there  is  no  legal  presumption  that  he  did  so  as- 
certain them.     (Third  assignment  of  error.) 

''3.  The  plaintiff  in  this  action  admits  and  testifies  that  he  did 
not  know,  and  made  no  effort  to  ascertain,  whether,  under  the  rules 
of  the  company,  his  ticket  entitled  him  to  ride  on  the  train  from 
which  he  was  ejected ;  if,  therefore,  the  jury  shall  find  from  the 
evidence  in  this  case  that,  under  the  established  rules  of  defendant 
company,  the  ticket  that  the  plaintiff  had  purchased  did  not  entitie 
him  to  ride  on  that  particular  train,  then  the  court  is  requested  to 
charge,  as  a  matter  of  law,  that,  no  special  contract  being  averred 
or  proved,  the  plaintiff  became  and  was  a  trespasser  on  that  par- 
ticular train,  and  defendant  had  a  perfect,  legal  right  to  eject  him 
therefrom,  using  no  more  force  than  was  necessary  for  that  purpose. 
"Answer  of  the  court:  This  is  for  the  jury.  Instructions 
should  be  asked  for  on  a  hypothetical  case,  and  not  by  requiring 
the  court  to  affirm  or  negative  alleged  facts  as  having  been  proven. 
The  legal  proposition  included  in  this  point  is  covered  by  the  an- 
swer to  the  next  point.     (Fourth  assignment  of  error.) 

"4.  If  the  jury  shall  find  from  the  evidence  in  this  case  and 
within  the  law  as  it  shall  be  given  them  by  the  court  that,  under 
established  rules  of  defendant  company,  the  plaintiff  had  no  legal 
right  to  be  on  the  particular  train  of  defendant  company  from 
which  he  was  ejected,  and  was  a  trespasser  thereon,  then  the  court 
is  requested  to  charge  you  as  a  matter  of  law  that  defendant  com- 
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pany  was  *  not  required  to  put  him  off  at  one  place  rather  than 
another.  While  the  law  will  not  permit  a  person  to  be  exposed 
wantonly  to  peril,  there  is  no  rule  which  requires  any  consideration 
to  be  shown  for  the  mere  convenience  of  the  wrongdoer  or  tres- 
passer; and  if  the  jury  shall  find  from  the  evidence  in  this  case 
that  plaintiff  was  a  wrongdoer  and  trespasser  on  said  train,  then 
plaintiff  cannot  recover  in  this  action  without  averring  and  proving 
that  the  act  was  willful  and  wanton,  which  he  has  not  done/ 

"Answer  of  the  court:  This  is  refused.  It  is  for  the  jury  to 
find  from  the  evidence  whether  the  plaintiff  was  a  mere  tres* 
passer,  wantonly  and  knowingly  intruding  on  the  train,  aware  of 
his  having  no  right  to  be  there ;  or  whether  he  was  there  inno- 
cently and  ignorantly,  in  good  faith,  and  through  the  negligence 
of  the  servants  of  the  company  (defendant)  in  omitting  to  obey 
the  rule  which  required  them  to  take  precaution  against  persons 
without  proper  tickets  getting  upon  said  train.  The  mere  fact 
that  the  ticket  held  by  plaintiff  did  not  entitle  him  to  be  car- 
ried upon  that  particular  train,  under  the  rules  and  regulations  of 
the  company  (defendant),  would  not,  as  assumed  in  this  point, 
entitle  the  defendant's  servants  to  treat  him  as  a  wrongdoer,  or 
relieve  the  company  from  treating  him  with  care  and  humanity. 
(Fifth  assignment  of  error.)  * 

"5.  Plaintiff's  right  to  recover  in  this  action  must  be  measured 
by  the  averments  contained  in  his  declaration ;  plaintiff  has,  in 
legal  effect,  alleged  a  right  to  recover,  based  upon  a  contract 
which  entitled  him  to  a  ride  from  Cleveland  to  Erie  on  the  particu- 
lar train  from  which  he  was  ejected.  The  burden  of  proof  is  upon 
the  plaintiff  to  show  this.  The  court  is  requested  to  charge  as  a 
matter  of  law  that  plaintiff  has  wholly  failed  to  prove  such  a  con- 
tract, and  therefore  cannot  recover  in  this  action. 

"Answer  of  the  court:  This  is  refused.  The  right  of  the 
plaintiff  to  recover  in  this  action  does  not  depend  entirely  upon 
his  showing  a  right  to  ride  upon  the  train  in  question.  (Sixth 
assignment  of  error.) 

"  7.  That  if  the  jury  find  from  the  evidence  in  this  case  that  un- 
der the  rules  of  the  defendant  company  the  conductor  could  not  re- 
ceive a  round-trip  ticket,  nor  money  from  the  plaintiff  for  a  ride 
from  Cleveland  to  Erie  upon  said  train,  the  conductor  had  a  legal 
right  to  put  him  off  the  train  when  he  saw  fit,  and  unless  in  doing 
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so  he  used  more  force  than  was  necessary,  and  that  plaintiff  was 
injured  by  the  use  of  such  unnecessary  force,  he  cannot  recover. 

'*  Answer  of  the  court :  This  is  refused.  The  conductor  had 
no  right  to  put  the  plaintiff  off  the  train  except  at  a  proper  and 
safe  place,  and  it  is  for  the  jury  to  say  from  the  evidence  whether 
the  place  where  the  plaintiff  was  ejected  was  a  proper  and  safe 
place  or  otherwise.     (Seventh  assignment  of  error.) 

"  8.  That  under  the  evidence  in  this  case  the  plaintiff  was  un- 
lawfully upon  the  train,  and,  therefore,  a  trespasser,  and  the  con- 
ductor had  a  perfect,  legal  right  to  expel  him  from  the  train  at  any 
time  he  saw  fit,  and  the  defendant  is  not  liable  for  any  injuries  that 
he  received  as  the  result  of  such  legal  expulsion ;  therefore,  the 
jury  cannot  consider  the  question  of  whether  the  plaintiff  was  in 
fact  injured  on  his  way  back  to  the  depot  from  the  place  where  he 
was  so  put  off  said  train,  or  the  question  in  what  manner  such  in- 
jury occurred,  if  it  did  occur. 

"  Answer  of  the  court :  This  is  refused.  (Eighth  assignment 
of  error.) 

'*  14.  If  the  jury  believe  from  the  evidence  in  this  case  that  at 
Erie  street  bridge  there  were  two  safe  ways  by  which  plaintiff 
could  have  travelled  south  to  the  city — one  by  the  platform  and 
stairway,  on  the  south  side  of  defendant's  tracks,  and  another  by 
the  well-defined  pathway  on  the  north  side  of  the  defendant's 
tracks,  then  it  will  not  do  for  plaintiff  to  say  that  he  did  not  know 
of  them,  for  the  law  made  it  his  duty  to  look  around  and  know  for 
himself  that  there  were  such  places  of  safe  travel,  and  if  he  neg- 
lected this  obvious  duty  and  pursued  his  way  down  the  tracks  and 
yard  of  the  defendant  company,  in  consequence  of  which  an  injury 
resulted,  then  he  was  guilty  of  negligence  contributing  to  the  in- 
jury, and  he  cannot  recover  in  this  action. 

"  Answer  of  the  court :  This  is  affirmed  with  the  qualification 
that  the  jury  should  examine  the  evidence  carefully,  plaintiff  being 
a  stranger  at  the  place,  and  his  evidence  being  that  the  conductor 
pointed  toward  the  depot  as  a  place  of  safety  toward  which  he 
should  make  his  way  by  the  tracks.     (Ninth  assignment  of  error.) 

«'  16.  The  plaintiff  has  testified  in  this  action  that,  after  being 
ejected  from  the  train,  he  walked  down  the  tracks  and  toward  the 
depot  without  looking  for  a  safe  way  of  travel  by  way  of  the  plat- 
form and  stairway  leading  to  the  bridge  at  Erie  street;   his  admit- 
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ted  neglect  in  this  regard  was  a  violation  of  the  duty  that  the  law 
imposed,  and  was  contributory  negligence,  and  the  plaintiff  cannot 
recover. 

"Answer  of  the  court:  I  decline  to  affirm  the  matter  of  fact 
claimed  in  this  point  It  was  the  duty  of  the  plaintiff  to  make 
every  effort  to  secure  his  own  safety,  and  if  by  his  neglect  to  do 
so  he  sustained  injury,  he  cannot  recover.  It  is  not  for  the  court 
to  affirm  alleged  points  of  evidence ;  that  is  for  the  jury.  The 
proper  way  is  to  put  a  hypothetical  case.  (Tenth  assignment  of 
error.) 

"i8.  If  the  plaintiff  himself  cannot  tell  how  he  received  his 
alleged  injuries,  whether  by  a  blow  from  a  moving  car  or  engine, 
or  by  a  fall  over  some  obstacle  in  his  Rath,  the  jury  cannot  guess, 
speculate,  or  infer  how  his  alleged  injuries  were  received,  nor  that 
they  were  the  natural  and  probable  consequence  of  the  act  of  the 
conductor ;  such  a  consequence  as,  under  the  surrounding  circum- 
stances of  the  case,  might  and  ought  to  have  been  foreseen  by  the 
conductor  as  likely  to  occur,  and  the  verdict  should  be  for  the 
defendant. 

"Answer  of  the  court:  While  it  is  true  that  the  jury  cannot 
guess,  speculate,  or  infer  as  to  how  the  plaintiff's  injuries  were 
received,  yet  if  they  believe  from  the  evidence  that  such  injuries 
were  received  by  the  plaintiff  as  the  direct  consequence  of  his 
expulsion  from  the  train,  and  were  such  injuries  as  might  have 
been  foreseen  by  the  conductor  as  the  natural  or  probable  conse- 
quence of  leaving  the  plaintiff  in  such  a  place,  and  that  the  ina- 
bility of  the  plaintiff  to  testify  as  to  the  manner  in  which  he  was 
hurt,  results  from  his  having  been  rendered  insensible  at  the  time 
from  such  injuries,  the  fact  that  he  is  unable  to  give  an  account  of 
the  manner  of  his  being  so  hurt  should  not,  of  itself,  have  the 
effect  of  defeating  his  claim.  The  point  is  therefore  refused. 
(Eleventh  assignment  of  error.) 

"  19.  The  plaintiff  having  testified  in  answer  to  the  following 
question,  to  wit:  *Q.  Now,  in  your  direct  examination,  as  I  under- 
stand you,  you  didn't  know  how  you  were  hurt?  A.  I  have  so 
stated,  that  I  didn't  know  the  exact  cause.  It  was  a  blow  from  the 
rear,  or  I  was  struck  from  the  rear,  whether  it  was  by  a  car  or  loco- 
motive, or  whether  by  the  projection,  or  whether  from  the  shove  I 
got,  or  whether  a  trip  and  a  fall,  and  falling  and  doing  it,  I  don't 
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know  whether  it  was  from  the  rear,  I  don't  know  what  did  it.  Q. 
You  don't  know  whether  you  were  hit  by  an  engine  or  car,  or  whether 
you  were  sandbagged?  A.  No,  sir.  Q.  Then  it  is  altogether 
probable  that  the  blow  was  the  cause  of  the  fall  ?  A.  It  may  have 
been.  I  haven't  any  means  of  knowing.  Q.  What  is  your  best 
impression?  A.  I  couldn't  say,  I  don't  know.  Q.  You  haven't 
any  impressions  about  it?     A.  No,  sir.' 

"  And  the  foregoing  being  the  uncontradicted  evidence  of  the 
plaintiff,  the  court  is  requested  to  charge  the  jury  that  there  is  no 
evidence  that  the  expulsion  from  the  cars  was  the  direct  cause  of 
the  injury,  and  that,  therefore,  the  plaintiff  cannot  tecover  for  any 
injuries  sustained  after  he  was  put  off  the  cars. 

"  Answer  of  the  court :  This  is  refused  for  the  reason  just 
stated  in  answer  to  the  eighteenth  point  of  defendant,  and  for  the 
further  reason  that  it  is  not  proper  to  require  the  court  to  read  co 
the  jury  particular  portions  of  the  evidence  in  a  case,  and  thus  to 
give  it  undue  prominence,  besides  affirming  its  correctness.  The 
proper  method  is  to  put  a  hypothetical  case.  (Twelfth  assign- 
ment of  error.) 

"  20.  It  being  an  undisputed  fact  that  the  plaintiff  did  not  re- 
ceive the  injuries  complained  of  in  the  act  of  his  ejection  from  the 
car,  but  afterwards,  he  must  satisfy  the  jury  by  the  evidence,  how 
he  received  his  alleged  injuries,  and  unless  he  has  done  so  he  can- 
not recover. 

"Answer  of  the  court:  This  is  afKrmed,  but  not  in  the  narrow 
sense  of  requiring  the  plaintiff  to  show  the  exact  manner  of  his 
being  hurt,  if  he  is  unable  to  do  so.  It  is  sufficient  if  the  jury  find 
from  the  evidence  that  the  injuries  were  such  as  resulted,  and 
might  have  been  foreseen,  as  the  natural  or  probable  consequence 
of  ejecting  the  plaintiff  at  night  at  the  place  where  he  was  put 
off.     (Thirteenth  assignment  of  error.) 

"21.  That  under  all  the  evidence  in  this  case  the  plaintiff  can- 
not recover,  and  the  verdict  must  be  for  the  defendant 

"  Answer  of  the  court :  This  is  refused.  The  case  is  for  the 
jury  under  all  the  evidence.     (Fourteenth  assignment  of  error.)" 

In  the  general  charge  the  court  instructed  the  jury,  inUr  a/ia, 
as  follows : — 

"The  plaintiff  further  claims  that  the  place  where  he  was  put 
off  was  a  dangerous  and  improper  place  for  putting  off  a  passen- 
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ger,  and  that  his  ejection  was  a  wrongful,  wanton,  and  inhuman 
act  on  part  of  the  conductor,  and  wholly  unjustified  by  the  cir- 
cumstances.     (Fifteenth  assignment  of  error.) 

•  «««««« 

"  If  the  plaintiff,  knowing  that  he  was  not  entitled  to  ride  on 
No.  20,  and  in  willful  violation  of  the  rules  of  the  company,  en- 
tered the  train,  then  he  would,  I  take  it,  be  entitled  to  less  consid- 
eration than  he  otherwise  could  claim, — he  would  be  a  mere 
trespasser,  [andj  the  law  would  not  hold  the  company  or  its 
officers  to  so  careful  a  line  of  conduct  as  in  the  case  of  a  merely 
negligent  but  well  meaning  person  who  had  ignorantlyor  carelessly 
entered  the  wrong  train.     (Twentieth  assignment  of  error.) 

•  ••««•• 

''But  if  he  had  been  carried  before  on  this  train  on  the  same 
kind  of  ticket,  and  having  no  knowledge  or  notice  that  his  round- 
trip  ticket  was  not  good,  he  entered  the  car,  without  any  objection 
being  made  by  the  employees  of  the  company,  whose  duty  it  was 
to  see  that  the  door  of  the  car  was  kept  locked,  and  that  persons 
not  having  the  proper  ticket  were  not  allowed  to  enter,  he  could 
not  afterwards  be  treated  as  a  wrongdoer  and  mere  trespasser, 
and  summarily  ejected  at  such  place  as  suited  the  caprice  or 
temper  of  the  conductor,  and  in  violation  of  the  rule  of  the  com- 
pany, which  requires  that  passengers  should  not  be  put  of!  except 
at  a  station  or  near  a  dwelling  house,  and  such  ejection  would  be 
wrongful.     (Twenty-first  assignment  of  error.) 

•  •««««« 

"It  was  the  duty  of  the  conductor  to  use  discrimination,  and 
not  to  treat  as  a  mere  trespasser  and  tramp  and  wrongdoer,  a 
passenger  who  was  merely  guilty,  at  most,  of  an  error  of  judg- 
ment, or  neglect  to  make  the  inquiries  he  ought  legally  to  have 
made.     (Twenty-second  assignment  of  error.) 

"  During  the  trial  the  plaintiff  asked  of  one  of  the  physicians 
who  attended  him  the  following  question : — : 

"'Q.  What,  if  anything,  during  the  time  you  were  treating 
him,  was  said  by  him  in  relation  to  his  feet?  A.  He  complained 
of  coldness  in  his  feet.' 

"Objected  to  —  that  the  statements  of  the  plaintiff  to  his  physi- 
cian are  not  competent  unless  against  his  interest,  and  also  objeC:ts 
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to  this  testimony  of  what  the  plaintiff  said  to  him ;  that  the  doctor 
is  called  as  a  medical  expert,  and  that  he  is  not  to  state  the  state- 
ments of  the  witness. 

"The  court:  The  exclamations  of  pain  and  the  statements 
of  the  patient  to  his  physician,  as  to  his  sufferings  and  the  lo- 
cality from  which  the  suffering  came,  is  competent  evidence, 
and  the  objection  is  overruled.  (Twenty-fourth  assignment  of 
error.)" 

John  P.  Vincent  and  C.  D.  Roys  (Rasselas  Brown  and 
S.  M.  Brainard  with  them),  for  plaintiff  in  error. 

J.  Ross  Thompson  (Geo.  A.  Allen  and  P.  C.  Davenport 

with  him),  for  defendant  in  error. 

Trunkey,  J.  —  On  the  25th  of  November,  1883,  the  plaintiff 
purchased  a  ticket  at  defendant's  station  in  Erie,  good  only  for 
thirty  days,  for  one  continuous  passage  each  way,  from  Erie  to 
Cleveland  and  return.  The  next  morning,  between  one  and  two 
o'clock,  when  he  was  about  to  take  the  Limited  Express  train  to 
return  to  Erie,  an  employee  of  the  defendant  directed  him  to  the 
day  coach ;  he  stepped  in,  sat  down,  and  quickly  curled  up  and 
went  to  sleep.  After  the  train  had  started  he  was  awakened  by 
the  conductor's  call  for  tickets,  and  instantly  took  from  his  pocket 
the  ticket  and  a  roll  of  money.  The  conductor  reached  for  the 
ticket,  immediately  said,  "My  orders  are  to  put  you  off";  grabbed 
the  bell  cord,  pushed  the  ticket  back,  and  said,  "Your  ticket  is  no 
good."  Then  the  plaintiff  vainly  endeavored  to  show  the  con- 
ductor that  he  was  mistaken,  offered  money  in  payment  of  the 
fare,  which  was  refused,  and  begged  not  to  be  put  off  at  that 
place,  but  to  be  carried  to  the  next  station;  the  conductor  an- 
swered, "  My  orders  are  to  put  you  off,  and  off  you  must  get.  I 
obey  orders  if  I  break  owners ;  come."  Thereupon  the  plaintifiF 
followed  the  conductor  out  of  the  car,  and  on  reaching  the  ground, 
the  conductor  pointed  to  a  light  and  said,  "That  will  take  you 
to  the  depot"  The  plaintiff  started  towards  that  light,  soon  saw 
it  was  on  a  locomotive,  which  ran  by  him.  He  then  tried  to  get 
off  the  tracks ;  came  against  what  he  supposed  was  a  freight  train, 
which  he  believed  was  just  in  motion;  turned  to  pass  round  the 
train,  and  in  doing  so  passed  another  train  back  of  it ;  then  be- 
lieved it  was  safer  to  go  northward,  and  as  he  started  he  noticed 
a  light  to  his  left,  a  train  of  cars  backing  up,  and  a  single  car 
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moving ;  about  same  time  another  engine  passed  him ;  and  when 
he  had  crossed  some  tracks  he  was  struck  in  the  rear  and  fell  un- 
conscious. 

The  condition  on  the  face  of  the  ticket,  that  it  was  good  only 
lor  thirty  days,  was  the  only  one  of  which  the  plaintiff  had  knowl- 
edge. He  believed  it  was  good  on  every  train,  had  used  that 
kind  of  tickets  on  the  defendant's  road  for  five  or  six  years,  never 
knew  there  was  any  discrimination  in  its  use  between  trains,  and 
had  travelled  on  the  Limited  Express  from  Cleveland  to  Erie  on 
such  ticket,  in  March  or  April  preceding  the  date  of  the  injury. 
When  he  purchased  this  ticket  and  attempted  to  use  it,  he  did 
not  know  there  was  any  difference  as  to  right  to  use  it,  between 
the  Limited  Express  and  other  trains.  Neither  ticket  agent  nor 
anybody  else  informed  him  that  it  was  not  good  on  the  Limited 
Express. 

Among  the  facts  in  this  case  the  foregoing  are  testified  by  the 
plaintiff;  and  however  much  in  some  particulars  his  testimony 
may  conflict  with  opposing  testimony,  and  however  strange  it  may 
appear  that  the  plaintiff  knew  nothing  of  the  regulations  respect- 
ing the  Limited  Express  trains,  his  credibility  and  the  truth  of  his 
statements  were  for  determination  by  the  jury.  All  facts  which 
the  jury  were  warranted  in  finding  must  be  kept  in  view  in  con- 
sidering the  alleged  errors  in  the  rulings  of  the  learned  Judge  of 
the  Common  Pleas.  If  believed,  the  testimony  of  the  plaintiff 
shows  that  he  entered  the  day  coach  of  the  Limited  Express,  in 
good  faith,  by  direction  and  apparent  assent  of  the  defendant's 
employees,  without  notice  or  actual  knowledge  that  his  ticket  was 
not  good  on  that  train,  until  so  informed  by  the  conductor,  and 
that  he  was  put  off  the  train  in  the  midst  of  railway  tracks — on 
which  were  moving,  and  standing,  cars  and  locomotives — soon  as 
the  conductor  could  stop,  after  seeing  the  ticket. 

The  plaintiff's  ticket  was  evidence  of  the  payment  of  his  fare, 
and  of  his  right  to  be  carried  according  to  its  terms.  It  did  not 
express  the  whole  contract.  What  it  does  not  set  forth  may  be 
ascertained  from  the  reasonable  rules  and  regulations  of  the  de- 
fendant; and  the  holder  of  the  ticket  is  bound  to  inform  himself 
of  such  regulations  respecting  the  conduct  of  trains  and  the 
rights  of  passengers;  Dietrich  v,  Penn.  R.  R.  Co.,  71  Pa.  St.  432. 
The  iury  were  instructed  that  the  rules  adopted  by  the  defendant 


94  American  Nbgltgbncb  Cases. 

limiting  the  passengers  on  the  Limited  Express  to  such  as  pur- 
chased special  tickets,  were  reasonable;  that  it  was  the  plaintiff's 
duty  to  ascertain  whether  his  ticket  entitled  him  to  a  passage  on 
that  train  before  going  upon  it;  and  if  he  went  on  without  a 
proper  ticket  the  company  had  a  right  to  eject  him,  at  a  safe 
place,  using  no  more  force  than  necessary.  This  was  sub- 
stantially repeated  in  response  to  the  defendant's  first,  second,  and 
seventh  points,  with  addition  that  it  was  not  incumbent  on  the  de- 
fendant to  bring  home  to  the  plaintiff  a  knowledge  of  its  rules 
and  regulations.  But  the  court  refused  to  charge  that  the  law 
presumes  that  the  plaintiff  did  know  the  regulations,  and  there- 
fore the  conductor,  if  he  saw  fit,  had  the  right  to  eject  the  plaintiff 
at  an  improper  and  unsafe  place.  Whether  there  is  a  legal  pre- 
sumption of  such  knowledge,  is  the  chief  question  raised  by  the 
assignments  of  error. 

At  the  outset,  the  defendant  supports  the  proposition  that  the 
law  presumes  that  the  plaintiff  knew  of  the  regulations,  by  a  most 
specious  and  ingenious  argument.  It  is  clear  that  an  irrebuttable 
presumption  is  meant.  The  result  of  affirmance  of  the  proposition 
is  indicated  in  the  brief  thus :  "  The  law  made  it  the  duty  of  the 
plaintiff  to  ascertain,  before  taking  a  seat  in  the  car,  whether  his 
ticket  entitled  him  to  a  ride  on  that  particular  train.  •  *  *  But 
whether  as  a  matter  of  fact  he  knew  this,  cuts  no  figure  in  this 
case  —  in  legal  contemplation  he  did  know  it.  The  law  made  it 
his  duty  to  know  it,  and  being  a  duty  which  the  law  imposed, 
there  is  a  conclusive,  legal  presumption  that  he  did  know  it."  The 
only  case  cited  in  support  of  such  doctrine  is  Horan  v.  Ellis,  41 
Pa.  St,  470,  where  the  rule  was  recognized  that  a  breach  of  the 
laws  of  the  State  is  not  to  be  presumed  against  any  one,  and  the 
presumption  is  the  contrary  until  proof  overcomes  it.  That  case 
gives  no  sanction  to  the  proposition  claimed.  And  the  proposition 
is  at  variance  with  the  decision  in  Railroad  Co.  v.  Greenwood,  79 
Pa.  St.  373.  ( I )  There,  a  rule  was  adopted  and  published  that  after 
February  i,  1873,  passengers  would  not  be  carried  on  freight 
trains,  except  way  freight,  and  not  on  way  freight  trains  unless  they 
had  tickets.  Mrs.  Greenwood  got  on  the  train  without  a  ticket, 
offered  to  pay  the  fare  to  the  conductor,  he  refused  to  receive  it, 
and  put  her  off  about  a  mile  from  a  station.     She  had  been  accus- 

I.  There  is  a  note  of  the  Greenwood  case  in  8  Am.  Neg.  Cas.  617. 
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tomed  to  ride  on  that  train  and  to  pay  her  fare  to  the  conductor. 
She  had  no  actual  knowledge  of  the  rule.  Held,  that  the  rule  was 
reasonable;  but  the  plaintiff  having  rode  in  the  car  before  and 
after  the  making  of  the  rule,  without  a  ticket  and  without  objec- 
tion, the  company  should  not  turn  her  out  at  a  distance  from  the 
station  without  proof  of  express  notice  or  actual  knowledge  of  the 
rule  forbidding  any  one  to  enter  the  car  without  a  ticket.  Under 
the  circumstances,  putting  up  notice  at  the  station  house  was  not 
sufficient.  The  question  of  legal  presumption  of  knowledge  by 
the  plaintiff  of  the  rule  was  not  raised,  and  probably  was  not  then 
conceived. 

"  Ignorance  of  the  law,  which  every  one  is  bound  to  know,  ex- 
cuseth  no  one."  Every  person  in  a  country  must  be  conclusively 
presumed  to  know  its  laws  sufficiently  to  be  able  to  regulate  his 
conduct  by  them,  for  this  is  indispensably  necessary  in  order  to 
prevent  greater  evils.  Knowledge  of  the  laws  of  the  State  is  in  all 
cases  presumed,  though  in  no  case  it  perfectly  exists,  and  in  mul- 
titudes of  cases  does  not  exist  at  all  in  the  concrete.  To  a  pre- 
sumption of  law  probability  is  not  necessary;  but  probability  is 
necessary  to  a  presumption  of  fact;  Wharton's  Ev.,  §  1237.  But 
this  legal  presumption  of  knowledge  has  never  been  extended  to 
the  by-laws  and  regulations  of  private  corporations.  No  necessity 
has  been  shown  for  judicial  enunciation  that  there  is  a  legal  pre- 
sumption, or  a  fiction  of  law,  that  a  person  about  to  become  a  pas- 
senger, or  who  has  become  a  passenger  on  a  railway,  knows  the 
rules  and  regulations  of  the  railway  company. 

A  contract  was  made  between  the  parties  when  the  plaintiff  pur- 
chased the  ticket.  Although  he  neglected  to  inform  himself  of  all 
its  terms,  he  was  bound  by  them,  unless  waived  by  the  defendant. 
He  cannot  set  up  ignorance  of  them  in  order  to  establish  rights 
not  therein  stipulated  and  implied.  If  he  could,  the  defendant  had 
no  right  at  all  to  eject  him  from  the  train.  Hence,  in  a  proper 
sense,  he  was  bound  to  ascertain  and  know  the  regulations  of  the 
defendant  entering  into  the  contract,  and  he  had  no  greater  rights 
thereunder  than  if  he  had  acquired  actual  knowledge  of  its  terms. 
As  his  contract  gave  him  no' right  to  ride  on  the  Limited  Express, 
the  company  could  lawfully  eject  him.  But  under  the  facts  which 
the  jury  were  warranted  in  finding,  the  defendant  was  bound  to 
treat  the  plaintiff  as  a  passenger  who,  by  mistake,  had  got  on  a 
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train  not  included  in  the  contract.  He  was  entitled  to  the  rights 
and  privileges  of  a  passenger,  except  as  to  Limited  Express  trains. 
He  promptly  exhibited  his  ticket,  the  evidence  of  his  contract,  to 
the  conductor.  As  a  passenger  he  was  rightfully  at  the  station 
waiting  for  a  train  to  take  him  to  the  place  named  in  the  ticket, 
and  entered  the  car  designated  to  him  by  an  official  as  the  coach 
for  passengers  to  Erie.  There  was  neither  gate,  nor  closed  door, 
nor  employee  to  warn  him  that  liis  ticket  was  not  good  on  that 
train. 

The  plaintiff  was  at  the  station,  a  passenger.  His  entering  the 
car  was  not  like  the  case  of  a  man  entering  the  dwelling  house  of 
another  unbidden.  One  is  a  public  conveyance,  the  other  is  pri- 
vate and  the  occupant's  home.  A  passenger  who  enters  a  car  by 
mistake  is  not  a  trespasser  who  may  be  sued  as  such  when  he 
commits  no  actual  injury  —  he  has  rights  other  than  those 
of  a  trespasser.  He  may  so  conduct  himself  as  to  become  a  tres- 
passer after  being  informed  of  his  mistake.  The  defendant  is  a 
carrier,  and  its  cars  are  for  the  accommodation  of  travellers.  It 
owes  a  duty  to  every  passenger  who,  in  good  faith,  purchases  a 
ticket  and  enters  any  of  its  conveyances.  If  the  conveyance  is  not 
going  in  the  direction  the  passenger  wants  to  go,  or  is  one  which 
by  the  contract  the  passenger  has  no  right  to  take,  its  duty  is  to 
inform  the  passenger  and  put  him  off  at  a  proper  place.  This 
principle  was  recognized  in  Bait,  and  Ohio  R.  R.  Co.  v, 
Schwindling,  loi  Pa,  St.  258  (i).  In  that  case  the  plaintiff  was 
a  child,  went  on  the  platform  of  the  station,  and  was  injured ;  but 
was  not  there  as  a  passenger,  and  had  no  business  of  any  kind 
with  the  defendant,  or  any  of  its  agents  or  employees.  The  de- 
fendant was  not  liable  because  it  owed  no  duty  to  the  plaintiff. 
In  the  opinion  it  is*  remarked  as  conceded,  that  when  a  person 
goes  on  the  platform  at  a  railway  station  as  a  passenger,  or  on 
business  connected  with  the  company,  that  the  company  owes 
him  a  duty,  and  if  he  be  injured  by  the  negligent  act  of  the  com- 
pany, he  may  recover  damages. 

There  is  no  evidence  of  collusion  or  conspiracy  between  the 
plaintiff  and  any  of  the  defendant's  servants  to  the  end  that  he 
might  wrongfully  ride  on  the  Limited  Express.  As  regards 
the  plaintiff,  the  acts  of  the  persons  in  charge  of  the  train  were  the 

I.  See  note  of  this  case  on  page  lo^,  post. 
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acts  of  the  defendant.  As  respects  his  rights,  it  is  immaterial 
whether  the  servants  of  the  defendant  violated  its  rules  by  omit- 
ting  to  lock  the  doors  of  the  car,  or  to  give  him  notice  that  he  had 
no  right  to  enter  and  take  a  seat  —  the  doors  were  not  locked  and 
the  plaintiff  was  not  notified,  —  and  it  was  submitted  to  the  jury 
to  find  whether  he  entered  with  consent  or  acquiescence  of  the 
employees  of  the  defendant.  A  passenger  who  has  an  open  way 
to  an  open  car,  going  to  the  place  to  which  he  bought  and  holds 
a  ticket,  without  knowledge  that  the  ticket  is  not  good  on  such 
car,  is  not  to  be  treated  as  a  wrongdoer,  endeavoring  to  ride 
without  payment  of  fare,  or  to  ride  on  a  car  which  he  knows  his 
ticket  gives  him  no  right  to  enter.  If  the  plaintiff  knew  that  his 
ticket  was  not  good  on  that  car,  and  that  he  had  no  right  to  enter 
without  a  special  ticket,  he  was  a  trespasser;  otherwise,  he  was 
not;  and  the  determination  of  this  was  fairly  submitted  to  the  jury. 

For  the  reasons  stated,  the  third,  fourth,  fifth,  seventh,  and 
eighth  specifications  of  error  are  not  sustained.  Nor  need  much 
be  added  with  reference  to  the  first  specification.  The  plaintiff's 
first  point  was  not  affirmed  as  an  entirety ;  but  instead,  the  court 
gave  full  instruction  on  the  matters  suggested  in  the  point.  What 
the  court  said  in  the  answer  was  the  instruction,  and  was  free  of 
error.  That  instruction  did  not  submit  whether  the  defendant 
considered  the  place  dangerous  when  the  plaintiff  was  put  off,  but 
did  submit  whether  he  was  ejected  at  a  dangerous  place.  If  it  be 
true  that  the  plaintiff  was  ejected  a  little  west  of  the  bridge,  the 
conductor  pointing  to  a  light,  remarking  that  would  take  him  to 
the  depot,  it  is  by  no  means  singular  that  the  plaintiff  did  not  see 
the  bridge,  or  that  the  jury  found  that  amidst  the  numerous  railway 
tracks  and  moving  cars  and  locomotives,  in  the  nighttime,  it  was 
a  dangerous  place  for  a  stranger.  And  if  he  were  ejected  east  of 
the  bridge,  there  is  testimony  that  it  was  amidst  railway  tracks, 
moving  trains,  and  locomotives,  and  of  the  efforts  of  the  plaintiff 
to  reach  a  place  of  safety. 

All  the  defendant's  points  from  the  ninth  to  the  seventeenth, 
except  the  sixteenth,  both  inclusive,  were  affirmed.  These  need 
not  be  repeated.  The  jury  in  that  way  were  fully  instructed  re- 
specting the  requisite  care  and  duty  of  the  plaintiff  after  he  was 
ejected,  and  that  any  negligence  on  his  part  in  looking  out  for  his 
safety  would  defeat  his  claim  for  damages.     They  are  referred  to 
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as  aiding  to  understand  the  instructions  of  which  complaint  is 
made.  For  instance,  the  fourteenth  point  sharply  defines  the 
duty  of  the  plaintiff  with  respect  to  the  safe  ways  at  the  bridge, 
and  instructed  the  jury  that  if  he  neglected  his  duty  he  could  not 
recover.  But  in  the  sixteenth  point  the  court  is  asked  to  deter- 
mine the  fact  of  neglect,  and  direct  a  verdict  for  defendant.  The 
fourteenth  point  was  pertinent  with  reference  to  the  testimony. 
The  plaintiff,  since  he  was  hurt,  has  learned  the  location  of  the 
bridge,  and  he  thinks  he  was  put  off  the  car  east  of  it ;  he  has  no 
recollection  of  passing  under  it,  did  not  look  for  it,  could  have 
seen  it  had  he  looked  for  it,  did  not  then  know  a  bridge  was 
i\  there,  and  there  was  nothing  to  call  his  attention  to  a  bridge.     To 

have  affirmed  the  defendant's  sixteenth  point  would  have  been 
palpable  error. 

The  defendant's  eighteenth,  nineteenth,  and  twentieth  points  were 
rightly  refused,  with  proper  instructions  on  the  subject  suggested. 
If  he  was  knocked  down  by  a  blow  in  his  rear  which  rendered 
him  unconscious,  it  does  not  follow  that  because  he  cannot  tel] 
what  struck  him,  that  the  jury  may  not  find  the  fact  that  his  injury 
was  the  direct  consequence  of  a  particular  act.  It  was  unnecessary 
to  find  whether  he  was  struck  by  a  locomotive,  or  a  car ;  but  it 
was  essential  that  the  jury  should  find  that  his  injuries  were  the 
natural  and  probable  consequence  of  the  act  of  the  conductor ; 
such  a  consequence  as,  under  the  surrounding  circumstances  of 
the  case,  might  and  should  have  been  foreseen  by  the  conductor 
as  likely  to  flow  from  his  act.  It  is  said  that  these  points  were 
intended  to  squarely  present  the  question  of  remote  and  probable 
cause.  If  the  plaintiff  was  put  off  at  a  safe  place,  and  he  wan- 
dered to  a  dangerous  one,  the  cause  was  remote.  So  would  it  be, 
had  he  remained  in  the  place  of  safety  and  some  agency  had 
brought  his  hurt.  Was  the  place  dangerous — not  alone  because 
of  the  railway  tracks  and  switches,  but  of  their  use  by  trains,  cars, 
locomotives,  and  for  the  making  up  of  trains?  These  were  the 
conditions  present  which  made  the  place  dangerous,  especially 
dangerous  for  a  stranger  in  the  nighttime.  While  the  plaintiff 
was  trying  to  get  out  of  that  place  he  received  the  injury.  There 
is  as  little  reason  for  inference  that  he  was  hurt  by  a  sand  bag,  as 
there  would  have  been  had  the  blow  killed  him.  It  is  probable 
that  the  jury  inferred  that  one  of  the  things  which  made  the  place 
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dangerous,  struck  him.  There  is  where  the  defendant  put  him, 
and  where  he  was  hurt;  the  cause  and  effect  were  closely  con* 
nected,  and  by  prudent  circumspection  and  ordinary  thoughtful- 
ness&e  conductor  could  have  foreseen  that  the  plaintiff's  injury  was 
likely  to  happen.  Under  the  facts  and  circumstances  which  the 
jury  could  properly  find,  had  the  court  ruled  that  the  defendant 
was  not  liable  by  reason  of  remoteness  of  the  cause  of  injury,  it 
would  have  been  equivalent  to  saying  that  it  was  wholly  imma- 
terial whether  the  plaintiff  was  ejected  at  a  safe,  or  a  dangerous 
place,  for  in  either  case  he  could  not  recover. 

The  questions  raised  by  the  numerous  alleged  errors  in  the  gen-. 
eral  charge  have  already  been  considered,  and  only  two  of  the 
specifications,  the  fifteenth  and  twenty-second,  will  be  noted.  The 
fifteenth  complains  of  the  following  sentence:  ''The  plaintiff 
further  claims  that  the  place  where  he  was  put  off  was  a  danger- 
ous and  improper  place  for  putting  off  a  passenger,  and  that  his 
ejection  was  a  wrongful,  wanton,  and  inhuman  act  on  part  of  the 
conductor,  and  wholly  unjustified  by  the  circumstances." 

The  defendant  characterizes  this  as  unwarranted,  unjust,  and  un- 
fair; that  there  is  no  such  averment  in  the  declaration,  nor  was 
evidence  thereof   introduced   at    the    trial;    and   the   statement 
was  calculated  to  poison  the  mind  of  the  jury.     It  is  true  that  the 
phrase  "wanton  and  inhuman'"  is  not  in   the  declaration.     But 
each  count  avers   that,   in   the   nighttime,  the   plaintiff  urging, 
asking,  and  insisting  that  he  be  carried  at  least  to  the  nearest  sta- 
tion and  place  of  safety,  the  conductor  compelled  him  to  get  off 
at  a  dangerous  place,  "it  being  upon  and  in  the  midst  of  many 
railway  tracks,  switches,  trains,  cars,  engines,  locomotives,  and 
where  trains  of  freight  were  and  are  made  up,  and  where  trains, 
cars,  engines,  and  locomotives  pass  and  repass,  and  at  a  place 
strange  and  unknown  to  the  plaintiff."      The  plaintiff  claimed 
there  was  testimony  tending  to  prove  that  averment ;  and  very 
likely,  orally,  at  the  trial,  spoke  of  the  act  of  ejecting  him  at  such 
a  place  as  wanton  and  inhuman.     But  whether  he  did  so  qualify 
the  act  or  not,  the  court  merely  stated  the  claim,  without  alleging 
or  asserting  anything,  or  indicating   that  it  was   sustained   by 
proof.     With  equal  fairness  the  claims  of  each  party  were  stated. 
If  the  averment  in  the  declaration  be  true,  was  not  the  act  of  the 
conductor  inhuman  ? 
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The  twenty-second  specification  complains  of  the  following: 
"  It  was  the  duty  of  the  conductor  to  use  discrimination,  and  not 
to  treat  as  a  mere  trespasser  and  tramp  and  wrongdoer,  a  passen- 
ger who  was  merely  guilty  at  most  of  an  error  of  judgment  or 
neglect  to  make  inquiries  he  ought  legally  to  have  made." 

That  proposition  is  sound.  If  the  jury  found  that  the  plaintiff 
was  a  passenger  merely  guilty  of  error  of  judgment  and  neglect  to 
make  the  inquiries  he  ought  to  have  made,  then  he  was  not  to  be 
treated  as  a  trespasser  and  wrongdoer.  In  exercising  discrimina- 
tion the  conductor  would  note  his  conduct,  whether  he  had  or  had 
not  a  ticket,  or  whether  he  was  able  and  willing  immediately  to 
pay  the  fare.  If  he  acted  as  a  trespasser  and  wrongdoer,  and  not 
as  a  passenger  who  had  made  a  mistake,  he  could  not  complain  of 
the  treatment  he  thus  invited.  With  the  context,  it  is  plain  that 
the  jury  could  not  have  understood  that  sentence  as  an  instruction 
that  the  plaintiff  was  a  passenger  only  guilty  of  error  of  judgment 
and  neglect  In  the  sentence  immediately  preceding,  the  court 
charged  that  if  the  plaintiff,  knowing  that  he  was  not  entitled  to 
ride  on  that  train,  and  in  willful  violation  of  the  rules  of  the  com* 
pany,  entered  the  train,  he  was  a  mere  trespasser.  And  the  jury 
were  repeatedly  told  they  were  to  determine  every  question  of 
fact. 

There  was  no  error  in  the  refusal  of  defendant's  fifth  point.  The 
second  count  alleges  no  contract  other  than  is  implied  by  accept- 
ing the  plaintiff  as  a  passenger,  without  his  having  a  ticket,  and 
charges  that  his  tender  of  the  fare  was  refused,  and  that  he  was 
wrongfully  ejected  at  a  dangerous  place.  His  right  to  recover, 
under  the  pleadings,  did  not  depend  on  showing  a  right  to  ride  on 
the  Limited  Express.  He  was  bound  to  show,  and  did  show,  that 
he  was  a  passenger,  and  as  such,  if  by  the  omission  of  the  defend- 
ant's employees  to  warn  him  that  he  could  not  rightfully  enter  that 
train,  without  a  special  ticket,  he  entered  it  by  mistake,  he  was  en- 
titled to  the  treatment  due  to  a  passenger,  though  not  entitled  to 
ride  on  that  train.  It  is  clear  that  the  cause  was  tried  on  its  merits, 
and  if  it  be  that  the  declaration  does  not  set  forth  the  case  with 
accuracy,  it  is  amendable.  A  mere  technical  defect  that  did  not 
and  could  not  mislead,  is  no  ground  for  reversal. 

The  twenty-fourth  specification  is  not  sustained  for  reasons  stated 
in  Lichtenwallner  v.  Laubach,  105  Pa.  St.  366. 
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Were  it  conceded  that  it  was  error  to  exclude  the  question 
made  the  subject  of  the  twenty-fifth  specification,  there  is  now  no 
cause  for  complaint,  for,  at  a  later  stage  in  the  trial,  the  defendant 
recalled  the  witness,  who  corrected  the  alleged  mistake,  and  was 
examined  and  testified  fully  on  the  very  point  to  which  the  over- 
ruled question  was  directed. 

Manifestly,  there  is  no  error  in  the  rulings  made  the  subjects  of 
the  last  two  specifications. 

The  remaining  specification  which  will  be  remarked,  alleges 
error  in  the  qualified  affirmance  of  the  plaintiff's  second  point: 
"That  if  the  jury  find  from  the  evidence,  that  the  servants  of  the 
defendant  ejected  the  plaintiff  from  their  cars  not  at  a  regular  sta- 
tion, nor  at  a  dwelling  house,  as  required  by  the  rules  of  the  com- 
pany, but  at  a  place  known  to  the  defendant  to  be  dangerous  and 
unsafe,  then  and  in  that  case,  if  they  find  for  the  plaintiff,  their 
verdict  should  be  punitive  damages." 

The  jury  were  instructed  that  under  such  circumstances  they 
could  find  punitive  damages  or  only  compensatory  damages.  In 
considering  other  points,  reference  has  been  made  to  the  averments 
and  evidence  touching  the  time,  place,  and  circumstances  of  the 
plaintiffs  ejection.  It  is  uncontroverted  that  the  rules  referred  to 
in  the  point  existed,  and  respecting  them  the  defendant  well  says, 
"  But  the  rules  of  the  company  were  not  established  for  the  benefit 
of  trespassers ;  they  were  established  for  the  protection  of  the 
public  and  for  the  benefit  of  those  with  whom  they  stand  in  con- 
tractual relation."  It  is  unnecessary  now  to  consider  whether  the 
company  may  put  off  a  trespasser,  to  whom  it  owes  no  duty,  at  a 
place  where  there  is  probability  that  he  will  be  killed. 

Very  littie  stress  need  be  put  on  the  existence  of  •said  rules, 
reasonable  as  they  are,  directing  only  such  treatment  as  ought  to 
be  given  to  passengers,  were  no  such  rules  expressly  adopted. 
That  they  are  for  guidance  of  the  employees  in  the  putting  off 
passengers  who  have  no  right  to  ride  on  the  trains  which  they 
have  entered  is  obvious.  If  they  had  right  on  the  train  there 
would  be  no  occasion  to  put  them  off.  But  in  determining 
whether  the  conductor  acted  in  reckless  disregard  of  the  plaintiffs 
rights,  the  jury  ought  to  have  kept  in  view  the  fact  that  he 
violated  an  express  rule  calculated  to  promote  the  safety  of  pas- 
sengers and  those  having  contractual  relation  with  the  defendant 
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condoctor  coouaittcd  no  battery.  He  made  no  threats. 
He  acted  quicldy.  A  glance  at  the  ticket,  a  pull  of  the  bell 
rope,  the  stopptng  of  die  train,  a  deal  ear  to  the  plaintiff's 
entreaties  to  be  carried  to  a  place  of  safety,  a  few  significant 
words,  and  the  plaintiff  followed  him  to  the  ground  there  to 
be  pointed  to  a  light  toward  the  depot,  but  not  to  a  bridge  or 
any  sale  way  out  of  his  peril.  If  there  were  no  willful  misconduct 
by  the  conductor,  how  can  it  be  said  that  he  was  not  recklessly 
indifferent  to  the  consequences  likely  to  befall  the  plaintiff?  If 
the  soit  were  against  him  there  could  be  little  question  that  the 
jury  would  be  permitted  to  give  exemplary  damages. 

The  liability  of  railway  and  other  corporations  to  exemplary 
damages  for  gross  negligence  is  well  setded.  The  general  rule  in 
cases  for  negligence  is  that  only  compensatory  damages  can  be 
given.  Juries  are  not  at  liberty  to  go  farther  than  compensation, 
unless  theainjury  was  done  willfully  or  was  the  result  of  that  reck- 
less indifference  to  the  rights  of  others  which  is  equivalent  to  a 
violation  of  them.  There  must  be  willful  misconduct,  or  that  en- 
tire want  of  care  which  would  raise  a  presumption  of  conscious 
indifference  to  consequences;  Milwaukee  &  St  P.  R'y  Co.  v. 
Armes,  91  U.  S.  R.  489.  The  corporation  is  liable  for  exemplary 
damages  for  the  act  of  its  servant,  done  within  the  scope  of  his 
authority,  under  circumstances  which  would  give  such  right  to  the 
plaintiff  as  against  the  servant  were  the  suit  against  him  instead  of 
the  corporation. 

Judgment  affirmed. 

PERSON  WALKING  TO  STATION  ON  RAILROAD 
TRACK  STRUCK  BY  TRAIN  —  NEGLIGENCE  FOR 
JURY.— In  Shutt  ▼.  Cumberland  Valley  Raikoad  Co.,  149 

Pa.  St.  266  (1892),  judgment  for  plaintiff  was  affirmed.  From  the 
evidence  on  the  trial  it  appeared  that  "on  Sept.  16,  1890,  plain- 
tiff purchased  at  Bridgeport  a  round-trip  ticket  to  Gettysburgh 
Junction,  and  was  informed  by  the  agent  at  Bridgeport  that  he 
could  return  from  Gettysburgh  Junction  at  1 1  :  24  p.  m.  That  night, 
on  his  way  to  the  train,  he  walked  southward  on  Louther  street 
across  the  north  siding  and  main  track  of  the  railroad  and  then 
turned  east  and  walked  toward  the  station  between  the  main  track 
and  the  south  siding.  The  night  was  dark  and  plaintiff  did  not  see 
or  know  of  the  south  siding.     He  felt  his  way  with  an  umbrella. 
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Hearing  a  rumbling  he  turned  and  saw  the  train  approaching  on 
the  main  track  at  a  speed  of  30  miles  an  hour.  To  get  out  of  the 
way  of  the  train  he  tried  to  move  south,  but  was  stopped  by  a  coal 
car  he  had  not  seen  on  the  south  siding,  a  basket  on  his  left  arm  was 
struck  by  the  train  and  he  was  thrown  down  and  one  of  his  feet  so 
injured  that  it  had  to  be  amputated.  Plaintiff's  method  of  ap- 
proaching the  station  was  one  in  common  use  and  one  which 
be,  being  a  stranger  in  the  place,  had  been  told  to  take  by  a  man  of 
whom  he  inquired.  The  station  proper  was  about  150  feet  from 
Louther  street.  In  front  of  the  station  and  running  west  most  of 
the  distance  to  Louther  street,  the  space  between  the  main  track 
and  the  south  siding  was  planked  over.  Plaintiff  testified  that  he 
Tiras  on  this  planking  when  he  was  struck.  There  were  no  lights 
at  the  station.  The  station  was  in  the  borough  of  Carlisle,  within 
which  the  speed  of  trains  was  limited  by  ordinance  to  8  miles  an 
hour.  The  engineer  estimated  the  speed  of  this  train  at  15  miles  an 
hour.  The  testimony  as  to  the  ringing  of  the  bell  and  blowing 
of  the  whistle  was  conflicting.  The  court  refused  to  instruct  the 
jury  that  the  plaintiff  was  guilty  of  contributory  negligence  or  to 
give  binding  instructions  to  find  for  defendant ;  but  left  to  the  jury 
the  questions  of  defendant's  negligence  and  plaintiff's  contributory 
negligence.     Verdict  for  plaintiff  in  the  sum  of  $5,174." 

PASSENGER  ON  STATION  PLATFORM  STRUCK  BY 
FLYING  BODY— RAILROAD  NOT  LIABLE.— In  Wood  v. 
Pennsylvania  Railroad  Company,  177  Pa.  St.  307  (1896),  action 

for  damages  for  personal  injuries  sustained  by  plaintiff  while  at  a 
station  on  defendant's  railroad,  being  struck  by  a  flying  body,  judg- 
ment of  nonsuit  was  affirmed  ( i ) .     The  facts  as  stated  by  the  court 


I.  Boy  on  station  platform  struck 
by  moving  train  —  Trespasser.  — 
In  Baltimore  &  Ohio  R.  R.  Co.  v, 
ScHwiNDLiNO,  loi  Pa.  St.  361  (1883), 
an  action  to  recover  damages  for  injur- 
ies sustained  at  defendant's  station,  it 
appeared  that  plaintiff,  a  boy  about  five 
or  six  years  of  age  was  on  the  plat- 
form of  defendant's  station  watching 
the  moving  trains  when  he  was  struck 
by  an  object  projecting  from  a  pass- 
ing freight  train.  He  was  in  the  care 
of  an  elder  brother,  but  neither  he  nor 
plaintiff  were  pasi^engers,  nor  at  the 
station  by  invitation  of    defendants, 


nor  in  the  act  of  crossing  the  track. 
There  was  a  judgment  for  plaintiff  for 
$3,000,  but,  on  appeal  by  defendants, 
this  was  reversed,  the  Supreme  Court 
holding  there  was  no  negligence  to 
go  to  jury.  (Following  Gillis  v. 
Penn.  R.  R.  Co.,  9  P.  F.  Smith,  139, 
10  Am.  Neg.  Cas.  61,  ante.) 

Passenger  on  station  platform 
struck  by  train  —  Contributory  neg- 
ligence.—  In  Pbnnsylvania  R.  R. 
Co.  V.  Bell,  133  Pa.  St.  58  (1888),  an 
action  to  recover  damages  for  the 
death  of  plaintiff's  intestate  who  was 
struck  by  one  of  defendant's  trains 
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below  were  as  follows :  *-"  On  the  26ch  of  October,  1893,  the  plain- 
tiff, having  bought  a  retnm  ticket,  went  as  a  passenger  upon  the 
railroad  of  the  defendant  company  from  Frankford  to  Holmesburg. 
After  spending  the  day  there  attending  to  some  matters  of  business, 
he  concluded  to  come  back  upon  a  way  train  due  at  Holmesburg  at 
five  minutes  after  six  in  the  evening.  While  waiting  for  this  train, 
the  plaintiff  stood  on  the  platform  of  the  station,  which  was  on  the 
north  side  of  the  tracks,  at  the  eastern  end  of  the  platform  w^ith  his 
back  against  the  wall  at  the  comer.  To  the  eastward  of  the  station, 
a  street  crosses  the  railroad  at  grade.  How  far  this  crossing  is  from 
the  station  does  not  appear  from  the  evidence.  It  was  not  so  far 
away,  however,  but  that  persons  on  the  platform  could  see  objects 
at  the  crossing.  For  at  least  150  yards  to  the  eastward  of  the  cross- 
ing the  railroad  is  straight,  and  then  curves  to  the  right.  About  six 
o'^clock,  an  express  train  coming  from  the  eastward  upon  the  north 
track  passed  the  station,  and  the  plaintiff,  while  standing  in  the 
position  described,  was  stmck  upon  the  leg  by  what  proved  to  be 
the  dead  body  of  a  woman,  and  was  injured.  The  headlight  of  the 
approaching  locomotive  disclosed  to  one  of  the  witnesses  who  stood 
on  the  platform  two  women  in  front  of  the  train  at  the  street  cross- 
ing, going  from  the  south  to  the  north  side  of  the  tracks.  One  suc- 
ceeded in  getting  across  in  safety,  and  the  other  was  struck  just 
about  as  she  reached  the  north  rail.  How  the  woman  came  to  be 
upon  the  track,  there  is  nothing  in  the  evidence  to  show.  There 
was  evidence  that  no  bell  was  rung  or  whistle  blown  upon  the  train 
which  struck  the  woman  before  it  came  to  the  crossing,  and  some 
evidence  that  it  was  running  at  the  rate  of  from  fifty  to  sixty  miles  an 
hour.  Upon  this  state  of  facts  the  trial  judge  entered  a  nonsuit.*^ 
The  Supreme  Court  held  that  the  sole  cause  of  plaintiff's  injury  was 
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while  be  wms  standing  on  defendant's 
station  platform,  judgment  for  plaintiff 
for  $5,000  was  reyersed,  it  being  held 
that  no  recovery  could  be  had,  it  be- 
ing proved  that  deceased  was  guilty 
of  contributory  negligence  in  walking 
to  the  edge  of  the  platform,  although 
he  had  been  warned  of  the  approach 
of  the  train,  and  if  he  had  looked  for 
the  train  he  could  not  have  failed  to 
see  it  in  ample  time  to  have  avoided 
danger. 

In  Matthbws  V,  Pennsylvania 
R.  R.  Co.,  148 Pa.  St.  491  (1892),  judg- 
ment of  nonsuit  was  affirmed  in  action 


to  recover  damages  for  the  death  of 
plaintiff's  intestate  who  was  struck  by 
a  train  while  on  defendant's  station 
platform.  The  deceased,  while  wait- 
ing at  the  station  for  a  train,  and 
while  standing  on  the  platform,  was 
struck  by  the  bumper  of  the  locomo- 
tive. There  was  nothing  in  the  con- 
struction of  the  platform  to  make  it 
dangerous.  The  accident  was  the 
result  of  his  own  negligence  in  stand- 
ing so  near  the  track  as  to  be  struck 
bj  the  passing  engine.  There  was  no 
evidence  of  negligence  on  the  part  of 
the  defendant  to  submit  to  a  jury. 


Carrier  of  Persons.  105 

not  the  negligence  of  defendant  but  the  negligence  of  the  deceased 
woman, 

PASSENGER  ON  STEAMSHIP  INJURED  BY  SUDDEN 
LURCH  OF  VESSEL  — ABSENCE  OF  GUARD  RAIL.— 
In  American  Steamship  Company  of  Philadelphia  v.  Lan-* 

dreth,   103  Pa,   St.    131    (1883),  action  to   recover   damages   for 
personal  injuries  sustained  by  plaintiff  in  consequence  of  alleged 
negligence  of  defendant  in  not  providing  a  guard  rail  on  a  certain 
part  of  the  cabin  of  defendant's  steamship,  it  appeared  that  plain- 
tiff was  a  passenger  on  board   defendant's   steamship  '*  Pennsyl- 
vania*' on  a  voyage   from   Liverpool   to   Philadelphia.      After  a 
severe  storm,  lasting  for  several  days,  plaintiff  attempted  to  walk 
from  her  stateroom  to  that  of  a  lady  friend  on  the  opposite  side  of 
the  vessel,  when  the  vessel  gave  a  sudden  lurch  and  plaintiff  was 
thrown  backward,  fell  and  fractured  one  of  the  bones  of  one  of  her 
wrists.     The  place  where  she  fell  was  alongside  of   a  smooth  panel- 
ing, twelve  feet  in  length,  covering  the  space  between  the  first  two 
alcoves  of  the  cabin,  near  the  staircase  leading  to  the  deck  where 
there  was  no  guard  or  railing  for  persons  to  take  hold  of  or  cling  to 
in  case  of  a  lurch  of  the  vessel.     There  was  a  verdict  and  judg- 
ment for  plaintiff  for  $1,791.56.     On  appeal  by  defendant  judgment 
was  reversed  on  the  ground  of  erroneous  admission  of  the  declara- 
tions of  the  captain  of  the  vessel,  made  after  the  accident,  as  to  the 
pkce  being  a  dangerous  part  of  the  ship,  the  same  not  being  part 
of  the  res  gesta.     (Opinion  by  Stbrrbtt,  J.) 

On  a  subsequent  trial  of  the  action  plaintiff  recovered  verdict  and 
judgment  which,  on  appeal  by  defendant,  was  affirmed,  the  ques- 
tion of  defendant's  negligence  in  not  providing  a  guard  rail  being 
properly  submitted  to  the  jury.  Supreme  Court,  Pennsylvania, 
January,  1885.  Reported  in  108  Pa.  St.  264.  (A.  Sydnky  Bid- 
DLK,  M.  P.  Henry,  and  H.  G.  Ward,  appeared  for  plaintiffs  in 
error;  John  G.  Johnson,  for  defendant  in  error.  Opinion  by 
MXRCUR,  Ch.  J.) 

EXPLOSION  ON  STEAMBOAT.— In  Spear  ▼.  Phila- 
delphia, Wilmington  &  Baltimore  Railroad  Co.  et  ai.,  119 

Pa.  St.  61  (1888),  an  action  to  recover  damages  for  injuries  result- 
ing in  the  death  of  plaintiff's  intestate  due  to  an  explosion  on  board 
a  steamboat  owned  and  operated  by  the  railroad  company,  judg- 
ment for  defendants  was  reversed,  it  being  error  to  give  a  binding 
instruction  to  find  for  defendants.  The  rule  of  law  is  that  the 
"mere  happening  of  an  injurious  accident"  to  a  passenger  while 
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in  the  hands  of  a  carrier,  will  raise  prima  fcicie  a  presumption  of 
negligence  and  throw  the  onus  of  showing  that  it  did  not  exist 
on  the  carrier.  The  defendants  offered  evidence  in  rebuttal  and 
whether  it  was  sufficient  to  overcome  the  legal  presumption  was  for 
the  jury  to  determine.  [Citing  Laing  v.  Colder,  8  Pa.  479 ;  Sullivan 
V,  Phila.  &  Reading  R.  R.  Co.,  30  Pa.  St.  234;  which  cases  are 
reported  in  this  volume,  post,] 


FEDERAL  STREET  AND   PLEASANT 
VALLEY  RAILWAY  COMPANY 

V.  GIBSON. 

Supreme  Court,  Pennsylvania,  January,  j88j, 

[Reported  in  96  Pa.  St.  83.] 

ARM  OUT  OF  WINDOW  OF  STREET  CAR  — BURDEN  OF  PROOF 
AS  TO  NEGLIGENCE.— In  an  action  to  recover  damages  for  injuries 
sustained  bj  plaintiff,  whose  arm,  while  resting  on  the  window  ledge  of 
one  of  defendant's  street  cars,  on  which  he  was  a  passenger,  was  struck  bj 
a  load  of  ha/  passing  along  the  street,  judgment  for  plaintiff  was  reversed 
for  erroneous  instruction  as  to  burden  of  proof  of  negligence,  as  to  enable 
plaintiff  to  recover  he  must  not  onlj  show  that  he  was  without  fault,  but 
also  that  defendant  was  negligent,  and  that  such  negligence  was  the  cause 
of  the  injurj. 


jf  ti 


Error  to  the  Court  of  Common  Pleas,  No.  i,  of  Allegheny 
County,  of  October  and  November  Term,  1880,  No.  211.     Ver- 
'j  diet  for  plaintiff  for  $500.     Judgment  reversed. 

Case  by  A.  J.  Gibson  against  the  Federal  Street  and  Pleasant 
Valley  Passenger  Railway  Company,  to  recover  damages  for  an 
injury  alleged  to  have  been  caused  by  the  negligence  of  one  of 
defendant's  drivers. 

"  At  the  trial  it*  appeared  that  on  the  morning  of  July  8,  1879, 
plaintiff,  while  riding  down  Federal  street,  in  the  city  of  Alle- 
gheny, in  one  of  the  cars  of  the  defendant,  was  sitting  in  the  car 
by  the  open  window,  his  left  arm  resting  on  the  window  ledge,  but 
whether  it  projected  beyond  the  ledge  was  not  shown.  A  load  of 
hay  passing  along  the  street  dragged  the  plaintiff's  arm  out  of  the 
window,  and  it  was  so  crushed  between  the  hay  and  the  car  that  it 
was  broken  and  otherwise  injured.     The  car  driver  testified  that  he 
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saw  the  load  of  hay  coming,  but  thought  he  had  plenty  of  room  to 
-pass,  and  that  he  therefore  did  not  check  the  speed  of  the  car,  but 
continued  at  a  trot,  the  gait  at  which  he  was  going  when  he  first 
saw  the  load  of  hay  approaching. 

**  The  first  point  of  the  plaintiff  which  the  court  affirmed  was  as 
follows: — 

"  If  the  jury  believe  from  the  evidence  that  the  plaintiff,  while  a 
passenger  on  the  defendant's  street  car,  was  injured,  without  his 
own  fault,  the  plaintiff  is  entitled  to  recover,  unless  the  defendant 
satisfies  the  jury  by  the  weight  of  the  evidence  that  the  injury 
arose  from  an  accident  which  could  not  be  prevented  by  the  utmost 
skill,  foresight  and  diligence  on  the  part  of  defendant's  driver. 
(First  assignment  of  error.) 

'*  The  first  point  of  defendant,  which  the  court  refused,  was  as 
follows: — 

"  The  court  is  requested  to  charge  the  jury  that  there  is  no  evi- 
dence in  the  case  sufficient  to  show  negligence  on  the  part  of  the 
defendant,  and  the  jury  should  find  for  the  defendant.  (Third 
assignment.) 

"  In  the  general  charge  the  court,  Collier,  A.  L.  J.,  inter  alia,s?Xd : 
"  If  the  plaintiff  was  injured  without  any  fault  on  his  part,  then  the 
burden  is  upon  the  company  to  show  that  the  driver  exercised 
the  utmost  degfree  of  care  and  skill.'     (Fourth  assignment.) 

"  '  If  you  find  that  the  plaintiff  was  injured  without  fault  on  his 
part,  the  defendant  company  must  satisfy  you  that  the  driver  was 
not  negligent,  that  he  took  the  utmost  care  he  could  under  the 
circumstances,  otherwise  your  verdict  must  be  for  the  plaintiff.' 
(Fifth  assignment.)" 

A.  M.  Brown  and  C.  C.  Dickey,  for  plaintiff  in  error. 

J.  W.  Over,  for  defendant  in  error. 

Mercur,  J. — This  action  was  by  a  passenger  to  recover  dam- 
ages which  he  sustained  while  in  a  car  of  a  street  railway  com- 
pany, in  being  struck  by  a  passing  load  of  hay.  He  sat  near  an 
open  window,  with  his  arm  so  exposed  that  it  was  struck  and  in- 
jured by  the  hay  on  a  passing  wagon.  Thus  the  proximate  cause 
of  injury,  at  least  in  part,  was  caused  by  the  act  of  a  third  party, 
over  which  the  railroad  company  had  no  control.  If  the  injury 
was  caused  by  contributory  negligence  of  the  passenger,  or  by 
the  sole  negligence  of  the  driver  of  the  wagon,  there  should  be  no 
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recovery  against  the  company.    The  jury  has  found  the  passen* 
ger  was  m-ithout  fault  on  his  part.     To  enable  him  to  recover  he 
mnst  also  prove  that  the  company  was  guilty  of  negligence  and 
its  negligence  was  the  cause  of  the  injury.     It  is  just  here  that  the 
errors  covered  by  the  first,  fourth,  and  fifth  assignments  appear. 
The  learned  judge  substantially  charged,  if  the  defendant  in  error 
was  without  fault,  the  company  must  prove  that  it  was  guilty  of  no 
negligence.     Thus  shifting  the  burden  of  proof  resting  on  the 
passenger  and  throwing  it  on  the  company  to  disprove  negligence. 
This  was  error.     The  duty  rested  on  the  defendant  in  error  to 
prove  negligence  of  the  company.     Without  this  he  established 
no  cause  of  action  against  it:   McCuUy  v.  Clark,  4  Wright,  399; 
Allen  V.  Willard,  7  P.  F.  Smith,  374;  Waters  v.  Wing,  9  P.  F. 
Smith,  211.     It  is  true  that,  in  many  cases,  the  mere  fact  of  injury 
to  a  passenger  raises  the  presumption  of  want  of  care  on  the  part 
of  a  railroad  company.     Such  is  the  case  when  the  injury  results 
from  defective  tracks,  cars,  machinery,  or  motive  power.     Here 
there  was  no  privity  between  the  company  and  the  driver  of  the 
wagon.     It  was  then  not  liable  for  the  act  of  the  driver  thereof  on 
the  principle  of  respondeat  superior;  Railroad  Co.  v.  Hinds,  3  P. 
F.  Smith,  512.     The  car  did  not  leave  its  track.     It  is  not  alleged 
that  any  of  the  property  of  the  company  was  improperly  con- 
structed or  out  of  repair.     If  we  correctly  understand  the  com- 
plaint, it  relates  solely  to  (he  speed  of  the  car.     We  see  nothing 
in  the  case  which  relieved  the  defendant  in  error  from  proving 
negligence,  or  that  threw  on  the  company  the  burden  of  disprov- 
ing it     It  is  not  sufficient  that  he  be  free  from  fault,  he  must 
prove  other  facts  creating  a  presumption  at  least  of  negligence  in 
the  company  producing  the  injury.     The  question  then  on  this 
branch  of  the  case,  is  whether,  under  the  whole  evidence,  the  jury 
is  satisfied  that  the  company  did  not  use  all  just  and  proper  care 
and  diligence  to  prevent  the  injury? 

It  was  urged  on  the  argument  that  the  first  assignment  was  im- 
properly made,  as  the  point  covered  thereby  was  withdrawn.  It 
is,  however,  duly  certified  as  a  part  of  the  record,  showing  that  it 
was  affirmed  and  bill  sealed  for  defendant  below.  This  creates 
a  presumption  that  it  was  read  and  answered  in  the  hearing  of  the 
jury.  It  then  had  an  effect  not  removed  by  its  subsequent  with- 
drawal, and  may  be  reviewed.     That  question  is  of  no  practical 
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importance  now,  inasmuch  as  substantially  the  same  instructions 
are  contained  in  the  portions  of  the  charge  covered  by  the  fourth 
and  fifth  assignments.     The  second  and  third  assignments  are  not 
sustained. 
Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


QERMANTOWN   PASSENGER  RAILWAY 

COMPANY  V.  BROPHY. 

Supreme  Courts  Pennsylvania^  January^  1884,, 

[Reported  in  105  Pa.  St.  38.] 

ARM  ON  WINDOW  SILL  OF  STREET  CAR.— Where  a  passenger  in  a 
street  car  was  injured  in  a  collision  with  another  car  while  turning  a  curve 
it  was  held  that  the  fact  that  the  passenger's  arm  was  resting  on  the  win- 
dow sill  of  the  car,  was  not  contributory  negligence /^r  j«  (i). 

CONTRIBUTORY  NEGLIGENCE  FOR  JURY.— Where  there  was  con- 
flicting evidence  as  to  whether  the  passenger's  arm  was  wholly  within  or 
ptrtlj  outside  the  window,  it  was  proper  to  submit  the  questions  of  negli- 
gence and  contributory  negligence  to  the  jury. 

Error  to  the  Court  of  Common  Pleas  No.  2  of  Philadelphia 
County,  of  January  Term,  1883,  No.  408.     Judgment  affirmed, 

"Case,  by  John  Brophy  against  the  Germantown  Passenger 
Railway  Company,  to  recover  damages  for  personal  injuries  sus- 
tained by  the  plaintifif  while  riding  in  a  passenger  car  on  the  de- 
fendant's street  railway,  caused,  as  alleged,  by  the  negligence  of 
defendant's  servants.     Plea  not  guilty. 


I.  Arm  resting  on  window  sill  of 
street  car — Collision, —  In  Pboplb's 
Passkkgbr  Railway  Co.  v.  Laudkr- 
lACH,  4  Pennjp.  406  (Pa.  Sup.  1884), 
it  was  held  that  where  a  traveller  puts 
hit  elbow  or  an  arm  out  of  a  car  win- 
<low,  Yolnntarilj  without  anj  qualifj- 
ing  drcumstancea  impelling  him  to  it, 
it  mnflt  be  regarded  as  negligence  in 
se;  and  when  that  is  the  state  of  the 
evidence  it  is  the  dutj  of  the  court  to 
<lcclare  the  act  negligence  in  law. 
(PoUowing  the  rule  in  Pitts.  &  Con- 
neUsTille  R.  R.  Co.  v.  McClurg,  6  P. 
F.Sai.a9|).    The  mere  resting  of  the 


arm  on  the  window  sill  without  pro- 
trusion  is  not,  in  itself,  an  act  of 
contributorj  negligence.  (Following 
Germantown  Pass.  K*j  Co.i;.  Brophy, 
105  Pa.  St.  38,  above  reported).  So 
held  in  an  action  for  damages  where 
passenger's  arm,  resting  on  window 
sill,  was  injured  in  a  collision  with  a 
car  passing  on  track  in  opposite  di- 
rection. Judgment  for  plaintiff  for 
$9,000  reversed  on  the  ground  of  erro- 
neous instruction  as  to  damages  and 
fiiiling  to  rule  on  the  question  of  neg- 
ligence to  the  effect  as  above  stated. 
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"  On  the  trial,  before  Mitchell,  J,,  the  following  fai 
On  September  19,  l88t,  the  plaintiff  was  riding  in  i 
the  defendant.  At  the  comer  of  25th  and  Giran 
double  tracks  of  the  defendant  company  in  turning  t 
proach  so  near  to  each  other  that  two  cars  goinj 
directions  cannot  pass  each  other  at  a  certain  point 
ger  of  striking  or  rubbing.  The  drivers  of  cars  gc 
in  which  direction  there  is  a  down  grade,  were  in 
stopping  on  approaching  the  curve,  when  a  car  turr 
was  turning  the  curve.  The  car  in  which  the  plaint 
was  going  westward  and  while  ttiming  the  curve  a  ca) 
track  going  eastward  collided  with  it  whereby  the  p 
was  seriously  injured.  The  testimony  was  directly 
to  whether  the  plaintiff  was  sitting  with  his  elbow  out 
of  the  car  window ;  he  himself  testified  that  his  an 
on  the  window  ledge  at  the  back  of  the  seat  wholly  ii 
dow  sash,  which  was  raised  but  a  few  inches.  In  thi 
roborated  by  a  fellow-passenger.  The  conductor  o 
two  other  passengers  testified  that  the  window 
fastened  with  a  catch,  and  plaintiff's  elbow  or  ai 
outside  the  car.  The  testimony  was  also  contradici 
there  was  a  violent  collision  or  not.  One  passei 
'  there  was  a  terrible  shock  and  jolt  of  the  car ;  thei 
noise;  it  sounded  as  if  the  end  of  the  car  was  takei 
was  going  rapidly.'  An  employee  of  the  defendan 
passenger  standing  on  the  rear  platform  of  the  car, 
he  'did  not  notice  any  jar  when  the  plaintiff  was  1 
than  a  thud  ;  no  windows  were  broken.  The  comers 
on  both  cars  showed  rubs.'  Other  witnesses  for  def 
fied  that  all  the  marks  were  on  the  'shutes,'  or  proje 
the  cars,  and  that  when  they  touched  there  wouU 
inches  space  between  the  body  of  the  cars  at  the  lint 
dow  sills. 

"The  defendant  presented,  inter  alia,  the  folIowin| 
"  5.  If  the  plaintifi  placed  his  arm  on  the  windov 
a  jolt  of  the  car  it  was  thrown  out  of  the  window,  an 
jured,  he  was  guilty  of  contributory  negligence,  ani 
recover.  Answer.  I  refuse  that,  gentlemen,  as  a 
law.     I  leave  it  to  you.     It  will  be  for  you  to  considt 
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tion  of  fact  whether,  if  this  plaintiff  was  riding  in  that  way,  it  was 
negligence  on  his  part  which  contributed  to  the  injury. 

"The  court  in  the  charge  instructed  the  jury  that  it  would  be 
contributory  negligence  per  se^  for  a  man  to  ride  at  the  dangerous 
point  in  question  with  his  arm  projecting  out  of  the  window,  and 
submitted  the  questions  of  negligence  and  contributory  negligence 
to  the  jury." 

Verdict  and  judgment  for  plaintiff  for  $i,ooo. 

Samuel  Gustine  Thompson,  for  plaintiff  in  error. 

Rudolph  M.  Schick  (Jas.  S.  Nickerson,  with  him)  for  de- 
fendant in  error. 

Mercur,  Ch.  J. — -The  jury  found  on  most  ample  evidence 
that  the  plaintiff  in  error  was  guilty  of  negligence  in  the  act  which 
caused  the  injury. 

The  company  has  two  railway  tracks  separated  by  so  narrow  a 
space  on  a  curve  that  when  its  cars  were  passing  in  different  di- 
rections they  came  in  collision,  whereby  the  defendant  in  error,  a 
passenger  in  one  of  the  cars,  was  injured.  The  main  contention 
is  whether  he  was  guilty  of  contributory  negligence  in  producing 
the  injury  to  his  arm.  The  evidence  was  conflicting  as  to  his 
position  at  the  time  the  collision  occurred.  The  company  claimed 
and  gave  some  evidence  that  his  arm  projected  out  of  the  window. 
He  testified  that  while  the  windows  were  open  they  stuck  up 
about  two  inches,  and  he  had  his  arm  against  the  top  of  the  win- 
dow sash,  and  inside  of  both  windows,  and  that  the  collision  threw 
his  arm  out  of  the  window. 

The  learned  judge  charged  that  if  he  sat  with  his  arm  out  of  the 
window  when  the  collision  occurred,  he  was  guilty  of  negligence 
and  could  not  recover.  Not  satisfied  with  this  the  counsel  for  the 
company  requested  the  court  to  charge  if  the  defendant  in  error 
placed  his  arm  on  the  window  sill,  and  by  a  jolt  of  the  car  it  was 
thrown  out  of  the  window  and  he  was  injured,  he  was  guilty  of 
contributory  negligence  and  could  not  recover.  The  court  re- 
fused to  so  charge,  but  left  it  to  the  jury  to  find  whether  if  he  was 
so  riding,  it  was  negligence  on  his  part  which  contributed  to  the 
injury.  The  company  has  no  just  cause  of  complaint  of  this 
JUiswer.  It  would  have  been  clear  error  if  the  court  had  instructed 
the  jury  that  occupying  such  a  position  was  negligence  in  law. 
Resting  his  arm  on  the  window  sill  wholly  within  the  car  created 
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no  legal  presumption  of  negligence.  If  it  constitut 
it  was  a  fact  to  be  found  by  the  jury,  to  whom  it  ^ 
and  it  was  not  to  be  so  declared  by  the  court.  In 
a  collision  with  an  external  object  his  arm  was  in  nc 
jury.  He  was  under  no  legal  obligation  to  assume 
that  the  company  would  run  another  car  against  th< 
he  was  sitting.  The  window  sill  in  a  railway  car  i: 
the  top  of  the  back  of  the  seat.  It  cannot  be  declat 
in  law  for  a  passenger  to  so  rest  his  arm,  and  the  ji 
it  is  not  negligence  in  fact  No  assignment  of  erro 
Judgment  affirmed. 


GERMANTOWN  PASSENGER   Rt 
COMPANY  V.  WALLING. 

Supreme  Court,  Pennsylvania,  January,  i. 
[Reported  In  97  Pa.  St.  55.] 

FALLING  FROM  FRONT  PLATFORM  OF  STRE 
CAR  WAS  ROUNDING  CURVE  — DEATH —NEGL 
JURY, — Where  ■  paisenger  boarded  a  crowded  street  car. 
room  to  stand  on  the  rear  platform,  took  a  positloti  on  the 
platform  of  the  car,  hi>  pOEltlon  being  knovn  to  the  drivei 
and  as  the  car  ws»  rounding  a  curre  the  passenger  fell  or  1 
the  platform  and  was  run  over  and  killed,  the  questions  ol 
contributorj  negligence  were  for  the  jury  to  determine. 

RIDING  ON  FRONT  PLATFORM  OF  STREET  CAR.- 
tributory  negligence  ftr  se  for  a  person  to  stand  on  the  f 
a  crowded  «reet  car. 

Error  to  Court  ol  Common  Pleas,  No.  2,  of 
County,  of  January  Term,  l88o.  No.  336.     Judgme: 

"  Case  by  Jane  R.  Walling  and  Joshua  Clendennoi 
Grace  M.  Walling,  against  the  Germantown  Passei 
Company,  to  recover  damages  for  the  death  of  Ben 
the  husband  and  father  of  the  plaintiffs,  which  they  i 
been  caused  by  the  negligence  of  the  defendant's  ser 

"On  the  trial  before  Mitchell,  J.,  the  evidence  ■ 
following  facts :  About  eight  o'clock,  on  the  morninf 
2,  1876,  Bernard  Walling,  a  man  thirty-three  years  c 
a  car  of  the  defendant  company,  at  Girard  avenu 
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teenth  street,  for  the  purpose  of  going  to  the  Centennial  Exhibi- 
tion. The  car  stopped,  but  owing  to  its  crowded  condition  he 
was  unable  to  get  on  the  car  platform.  He  went  to  the  front 
platform,  which  was  also  crowded,  and  took  his  position  on  the 
step,  by  squeezing  in  between  two  men,  holding  on  by  one  hand 
to  the  dasher  and  by  the  other  to  the  iron  bar  under  the  front 
window.  In  passing  from  Girard  avenue  into  Poplar  street — 
which  street  forms  an  angle  of  about  135  degrees — a  curve  is 
formed  in  the  track  and  the  grade  descends  beyond  the  curve. 
In  rounding  the  curve  several  passengers  were  pushed  against 
Walling,  either  by  the  jar  of  turning,  or  by  a  tinsmith  who  was 
trying  to  get  off,  with  his  box,  or  by  both,  breaking  his  right- 
hand  hold,  and  swinging  him  round  in  front  of  the  dasher,  in 
which  position  he  was  carried  a  short  distance,  when  he  fell  in 
front  of  the  wheel,  which  passed  over  his  chest  and  killed  him. 
Several  other  passengers  fell  off  at  the  time  of  the  accident. 
Before  the  car  reached  the  curve,  the  driver  and  several  passen- 
gers called  out  to  hold  on.  The  evidence  as  to  the  speed  of  the 
car  in  turning  the  curve  was  conflicting.  There  was  some  con- 
flicting evidence  also  as  to  the  condition  of  the  track  at  the  curve, 
but  it  was  not  disputed  that  it  had  been  relaid  a  short  time 
previously. 

"The  only  evidence  on  the  question  of  the  measure  of  dam- 
ages was  that  of  the  plaintiff,  Jane  Walling,  who  testified  as 
follows :  •  My  husband  was  thirty-three  years  of  age  at  the  time 
of  his  death.  He  had  been  a  fruit-grower — unfortunate  by  fire, 
and  afterwards  the  grasshoppers  destroyed  crops.  Was  engaged 
in  restaurant  at  Centennial.  The  business  was  to  begin  that 
morning.     Had  formed  a  partnership  with  Mr.  Whitney.' " 

The  defendant  submitted  the  following  points : — 

"  I.  The  jury  must  find  for  the  defendant  on  the  evidence. 

"2.  If  the  jury  believe  that  Bernard  Walling,  husband  of  the 
plaintiff,  Jane  R.  Walling,  in  violation  of  a  rule  of  the  defendant 
company,  forbidding  passengers  to  get  on  or  ride  on  the  front 
platform  of  their  cars,  and  brought  to  his  knowledge  by  notices 
posted  in  conspicuous  places  on  the  car  on  which  he  was  riding, 
got  on  and  rode  on  the  front  platform  of  the  car  and  that  his 
death  resulted  from  the  position  occupied  by  him  in  violation  of 
said  rule,  the  plaintiff  cannot  recover. 
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"3.  As  the  plaintiff's  own  evidence  shows  that  Bernard  Wall- 
ing, husband  of  the  plaintiff,  Jane  R.  Walling,  got  on  the  front 
platform  of  the  car  and  stood  while  the  car  was  in  motion,  witii 
one  foot  on  the  step  of  the  platform,  and  that  the  platform  was  sc 
crowded  that  it  was  necessary  for  him  to  hold  with  one  hand  tc 
the  dasher,  and  the  other  to  the  iron  bar  under  the  window  0 
the  car  in  order  to  retain  his  position  on  the  car,  and  that  his  oc 
cupancy  of  this  position  in  this  manner  was  a  contributing  caus< 
of  his  death,  the  plaintiff  cannot  recover. 

"  4.  If  the  jury  believe  that  Bernard  Walling,  husband  of  thi 
plaintiff,  Jane  R.  Walling,  got  on  the  front  platform  of  the  car  an< 
stood  while  the  car  was  in  motion,  with  one  foot  on  the  step  c 
the  platform,  and  that  the  platform  was  so  crowded  that  it  wa 
necessary  for  him  to  hold  with  one  hand  to  the  dasher  and  wit 
the  other  to  the  iron  bar  under  the  window  of  the  car,  in  orde 
to  retain  his  position  on  the  car,  and  that  his  occupancy  of  thi 
position  in  this  manner  was  a  contributing  cause  of  his  deatl 
the  plaintiff  cannot  recover. 

**5.  The  plaintiff's  own  evidence  showing  that  the  death  < 
Bernard  Walling,  husband  of  the  plaintiff,  Jane  R.  Walling,  n 
suited  from  the  jolt  of  the  car  concurring  with  the  crowded  cond 
tion  of  the  front  platform  of  the  car,  and  that  Bernard  Wallir 
contributed  to  the  crowding  of  the  platform,  the  plaintiff  cann< 
recover. 

**  6.  If  the  jury  believe  that  the  death  of  Bernard  Walling,  hu 
band  of  the  plaintiff,  Jane  R.  Walling,  resulted  from  the  jolt  of  tl 
car  concurring  with  the  crowded  condition  of  the  front  platform 
the  car,  and  that  Bernard  Walling  contributed  to  the  crowdii 
of  the  platform,  the  plaintiff  cannot  recover. 

**  7.  If  Bernard  Walling,  husband  of  the  plaintiff,  Jane  R.  Wa 
ing,  lost  his  balance  and  fell  from  the  car  through  the  act  of  ti 
passenger  in  getting  off  the  car,  the  plaintiff  cannot  recover. 

"  8.  If  at  the  time  Bernard  Walling,  husband  of  the  plainti 
Jane  R.  Walling,  got  on  the  car,  and  the  jury  believe  there  w 
standing  room  either  on  the  rear  platform  or  inside  the  car,  ai 
that  Bernard  Walling,  notwithstanding,  took  a  position  on  t 
lower  step  of  the  front  platform,  and  that  the  occupancy  of  su 
position,  even  though  concurring  with  the  jolting  of  the  car  caus 
his  death,  the  plaintiff  cannot  recover." 
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The  court  declined  to  answer  these  points,  except  as  answered 
in  the  general  charge,  and  charged  the  jury,  inter  alia,  as  follows: 

"The  foundation  of  this  action  is  the  negligence  of  the  defend- 
ant company,  and,  therefore,  before  the  plaintiff  is  entitled  to  re- 
cover, you  must  be  satisfied  that  the  injury  of  which  she  complains 
resulted  from  the  fault  or  negligence  of  the  defendant,  and  not  from 
the  joint  negligence  of  the  defendant  and  Mr.  Walling  himself, 
still  less  from  the  negligence  or  fault  of  any  third  person,  such  as 
the  tinsmith,  of  whom  you  have  heard. 

"I  should,  perhaps,  give  you  a  still  further  caution  in  regard  to 
what  is  called  in  law  contributory  negligence,  which  means  that  the 
accident  resulted  from  the  joint  fault  or  negligence  of  the  company 
and  Mr.  Walling. 

"Now,  it  is  the  duty  of  the  carriers  of  passengers,  such  as  the 
horse-car  companies,  or  any  other  carrying  company,  such  as  rail- 
road companies,  to  take  the  highest  possible  care  of  their  passen- 
gers which  the  circumstances  permit;  and  when  they  allow  a 
passenger  to  get  on  at  an  unusual  place,  that  is  an  assurance  to  hin:i 
that  he  will  be  taken  care  of,  and  that  they  will  guard  him  against 
accident  as  far  as  the  circumstances  will  permit.  On  the  other 
hand,  it  is  the  duty  of  the  passenger  to  go  into  the  proper,  usual^ 
and  safe  place,  if  it  is  possible  to  do  so.  When  Mr.  Walling,  there- 
fore, stopped  the  car  at  Nineteenth  street,  it  was  his  duty  to  get 
inside  the  car  if  he  could,  and,  if  not,  to  take  a  place  on  the  rear 
platform  as  the  next  best  place,  and  not  until  he  failed  to  get  into 
the  car  or  on  the  rear  platform  would  he  have  been  justified  iq 
going  to  the  unusual  and  somewhat  dangerous  place  of  the  front 
platform.  If,  however,  as  I  have  said,  he  could  not  get  in  the 
body  of  the  car,  or  could  not  get  upon  the  rear  platform,  and  he 
was  permitted  to  go  upon  the  front  platform,  then  he  had  a  right 
to  take  that  as  an  assurance  that  the  company  would  take  all  rea- 
sonable and  proper  precautions  to  avoid  injury  to  him  even  in  that 
place. 

"  As  I  have  said,  the  testimony  is  that  at  Nineteenth  street  Mr. 
Walling  stopped  the  car,  and  the  testimony  of  some  of  the  wit- 
nesses is  that  he  went  toward  the  rear  platform,  and  then  came 
forward  and  tried  to  get  on  the  front  platform.  It  is  for  you  to 
say  whether  there  is  sufficient  evidence  to  show  that  he  could  not 
get  on  the  rear  platform.     If  so,  then  he  was  justified  in  getting 
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upon  the  front.  He  did  not  succeed  in  getting  upon  the  fron 
platform,  however,  but  he  only  got  upon  the  step  upon  the  left 
hand  side  of  the  car  as  it  was  going  out,  and  he  there  held  on  wit 
one  hand  by  the  rail  under  the  window  in  front  of  the  car,  an 
with  the  other  to  the  iron  of  the  dasher."     ♦     ♦     ♦ 

"  Upon  the  cause  of  the  accident,  it  is  for  you  to  consider  a 
the  evidence  on  it — the  condition  of  the  car,  the  speed  at  which 
was  going,  the  fact  of  the  turning  of  the  curve,  whether  or  m 
there  was  any  jolt,  and  to  what  extent  it  influenced  the  acciden 
the  action  of  the  tinsmith  and  all  the  other  facts  in  the  cause,  1 
make  up  your  minds  according  to  the  best  judgment  upon  all  ( 
the  facts  as  to  what  was  the  cause  of  the  accident.  If  you  find 
was  through  the  negligence  or  fault  of  the  defendant  compan; 
then  you  will  find  a  verdict  here  for  the  plaintiff ;  but  if  you  fir 
it  was  not  from  the  defendant's  negligence,  or  if  it  was  by  the  joii 
negligence  of  the  defendant  and  Mr.  Walling  himself,  then  i 
matter  how  unfortunate  the  accident  may  have  been  in  its  resul 
to  the  plaintiff,  the  defendant  cannot  honestly  and  legally  be  cor 
pelled  to  pay  for  it 

"  As  you  find  in  one  or  the  other  way,  you  will  find  a  verdi 
cither  for  the  plaintiff  or  defendant.  If  you  find  a  verdict  for  tl 
plaintiff  upon  the  grounds  that  I  have  stated,  you  would  then  ha 
to  consider  the  question  of  damages.  That,  as  has  been  said 
you  by  counsel  for  plaintiff,  is  allowed  by  law  to  be  damag 
simply  for  pecuniary  loss.  Injuries  to  feelings  and  suffering  1 
the  deprival  of  companionship  are  not  capable  of  compensation 
money.  The  law  does  not  undertake  to  place  an  estimate  up 
these  considerations ;  but  the  law  does  permit,  where  the  loss  t 
resulted  from  the  negligence  of  defendant,  that  the  plaintiff  sh 
be  put  in  as  reasonable  and,  as  nearly  as  may  be,  in  the  sai 
pecuniary  condition  that  she  would  have  been  had  no  such  accid< 
occurred." 

Verdict  and  judgment  for  the  plaintiffs  for  $5,000. 

C.  H.  Gross  (with  him  T.  J.  Barger),  for  plaintiff  in  error. 

Richard  P.  White,  for  defendants  in  error. 

Trunkey,  J. — At  the  outset,  the  defendant  (plaintiff  in 
ror)  claims  but  two  questions  are  presented  in  the  assignmen 
I.  Was  Bernard  Walling  guilty  of  contributory  negligence  per 
so  as  to  make  it  the  duty  of  the  court  below  to  instruct  the  ji 


Carrier  of  Persons.  117 

that  he  could  not  recover?  And  2,  -was  the  evidence  of  damage 
too  vague  under  the  requirements  of  the  Act  of  April  4,  1868,  to 
justify  a  verdict  for  the  plaintiffs  below  ? 

In  fact,  the  second  question  is  not  raised  in  the  record.  As  a 
general  rule,  where  specific  instructions  were  not  requested  by  a 
proper  point,  and  no  exception  to  such  as  were  given,  there  is  no 
error  for  correction.  Complaint  is  not  now  made  of  the  charge 
respecting  damages ;  the  only  errors  alleged  are  the  refusal  of  the 
defendant's  points,  and  they  were  upon  another  branch  of  the 
case.  Surely  if  the  decedent's  death,  without  fault  in  him,  was 
caused  by  the  defendant's  default,  the  plaintiffs  were  entitled  to 
recover.  In  a  charge  of  marked  accuracy  and  fairness  the  ques- 
tions of  defendant's  negligence  and  of  the  decedent's  concurrent 
negligence  were  submitted  to  the  jury.  It  is  not  pretended  that 
the  court  could  have  refused  to  submit  to  them  to  decide  whether 
the  defendant  was  negligent,  and  it  is  conceded  that  fact  is  settled 
by  the  verdict.  If  it  were  the  duty  of  the  court  to  determine  there 
was  contributory  negligence  by  the  decedent,  all  the  defendant's 
pomts  should  have  been  affirmed.  This  is  the  sole  question  now 
for  consideration — the  one  first  stated  by  defendant. 

The  facts  claimed  to  reveal  want  of  due  care  in  the  decedent 
are  not  in  dispute.  "  He  voluntarily  got  upon  a  car  so  crowded 
that  he  was  obliged  to  take  a  position  on  the  step  of  the  front 
platform  of  the  car,  occupied  at  the  time  by  two  other  men,  be- 
tween whom  he  squeezed  into  a  position,  where,  for  the  purpose 
of  retaining  his  place,  he  was  obliged  to  hold  fast  with  one  hand 
to  the  dasher  and  the  other  to  the  iron  bar  under  the  window  of 
the  car,"  so  says  the  defendant  In  addition,  the  car  stopped 
and  received  him  as  a  passenger.  The  driver  testifies  he  knew 
the  car  was  so  full  a  man  could  not  go  through  to  the  back  plat- 
form. Crowded  as  it  was,  the  conductor  says  there  was  room  for 
more,  both  inside  and  on  the  rear  platform.  But  Walling  first 
tried  to  get  on  the  rear  platform,  and  failing,  went  to  the  front. 

Conductor,  driver,  and  passengers  acted  as  if  there  were  room, 
so  long  as  a  man  could  fin^  a  rest  for  his  feet,  and  a  place  to  hold 
on  with  his  hands.  Nor  was  that  action  exceptional.  Notori- 
ously, it  was  very  common  in  1876,  and  perhaps  is  not  infrequent 
at  this  day.  The  companies  do  not  consider  such  practice  dan- 
gerous, for  they  knowingly  suffer  it,  and  are  parties  to  it.     Their 
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cars  stop  for  passengers  when  none  but  experienced  conducb 
could  see  a  footing  iiside  or  out.  The  risk  in  travelling  al  I 
rate  of  six  miles  an  hour  is  not  that  when  the  rate  is  sixty, 
even  thirty.  An  act  which  would  strike  all  minds  as  gross  c< 
lessness  in  a  passenger  on  a  train  drawn  by  steam  power,  mi 
be  prudent  if  done  on  a  horse  car.  Rules  prescribed  for  obs< 
ance  of  passengers  on  steam  railroads,  which  run  their  trair 
great  speed,  are  very  different  from  those  on  street  railways, 
absence  of  express  rules,  every  passenger  knows  that  what  n 
be  consistent  with  safety  on  one  would  be  extremely  hazar 
on  the  other. 

Street  railway  companies  have  all  along  considered  their 
forms  a  place  of  safety,  and  so  have  the  public.  Shall  the 
say  that  riding  on  a  platform  is  so  dangerous,  that  one  who 
for  standing  there  can  recover  nothing  for  an  injury  arising 
the  company's  default? 

Mcesel  v,  Lynn  &  Boston  R.  R.  Co.,  8  Allen  (Mass.)  23 
was  a  case  much  like  this  in  its  facts.  The  court  said : 
well  known  that  the  highest  speed  of  a  horse  railroad  car 
moderate,  and  the  driver  easily  controls  it,  and  stops  the 
means  of  his  voice,  his  reins,  and  his  brake.  In  turning 
an  angle,  from  one  street  to  another,  passengers  are  not  r 
to  expect  that  he  will  drive  at  a  rapid  rate,  but,  on  the  c 
might  reasonably  expect  a  careful  driver  to  slacken  hi 
The  seats  inside  are  not  the  only  places  where  the  mana 
pect  passengers  to  remain ;  but  it  is  notorious  that  they 
bitually  to  receive  passengers  to  stand  inside,  till  the  c: 
and  then  to  stand  on  the  platforms  till  they  are  full,  and 
to  stop  and  receive  them,  even  after  there  is  no  place  to 
cept  on  the  steps  of  the  platforms.  Neither  the  officen 
corporations,  nor  the  managers  of  the  cars,  nor  the  travell 
seem  to  regard  this  practice  as  hazardous;  nor  does  e: 
thus  far,  seem  to  require  that  it  should  be  restrained  on 
its  danger.  There  is,  therefore,  no  basis  upon  which  tht 
decide,  upon  the  evidence  reported,  that  the  plaintiff  < 
ordinary  care.  It  was  a  proper  case  to  be  submitted  ' 
upon  the  special  circumstances  which  appeared  in 
These  remarks  are  quite  applicable  to  the  case  in  hand 

I.  There  is  %  note  of  the  Meesel  ck»k  in  9  Am.  Neg.  C«s.  44^. 
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Standing  on  the  front  platform  of  a  horse  car  when  there  is 
room  inside,  is  not  conclusive  evidencjC  that  the  person  injured  by 
the  driver's  default  was  not  exercising  due  care :  Maguire  v, 
Middlesex  R.  R.  Co.,  115  Mass.  239  (i).  A  street  railway  com- 
pany has  the  right  to  carry  passengers  on  the  platforms,  and  if  a 
passenger  be  injured  while  standing  there  without  objection  by 
the  company's  agent,  whether  the  injury  was  with  his  contributory 
negligence  is  for  the  jury  to  decide,  under  all  the  facts  and  cir- 
cumstances detailed  in  evidence :  Burns  v,  Bellefontaine  R'y  Co. 
of  St  Louis,  50  Mo.  139  (2). 

It  also  has  been  decided  in  other  States,  that,  if  a  passenger  be 
injured  while  standing  on  the  platform  of  a  street  or  horse  car,  the 
question  of  his  contributory  negligence  is  one  of  fact  for  the  jury. 

So  little  danger  exists  in  riding  on  the  platforms,  accidents  to 
passengers  while  thus  riding  are  so  rare,  that  this  is  the  first  time 
the  question  raised  has  been  presented  in  Pennsylvania.  We 
think  the  decisions  in  other  States  above  referred  to  are  sound. 
They  accord  with  well-settled  principles.  What  is  and  what  is 
not  negligence,  in  a  particular  case,  is  generally  a  question  for  the 
jury,  and  not  for  the  court.  It  is  always  a  question  for  the  jury 
when  the  measure  of  duty  is  ordinary  and  reasonable  care.  When 
the  standard  shifts  with  the  circumstances  of  the  case,  it  is,  in  its 
very  nature,  incapable  of  being  determined  as  a  matter  of  law. 
When  both  the  duty  and  the  measure  of  its  performance  are  to  be 
ascertained  as  facts,  a  jury  alone  can  determine  what  is  negligence, 
and  whether  it  has  been  proven :  West  Chester  &  Phila.  R.  R.  Co. 
V.  McElwee,  1 7  P.  F.  Smith,  311. 

It  is  the  duty  of  courts,  in  cases  of  clear  negligence  arising 
from  an  obvious  disregard  of  duty  and  safety,  to  determine  it  as  a 
question  of  law.  This  principle  was  applied  in  the  numerous  cases 
cited  by  defendant.  It  should  always  be  when  the  admitted  facts, 
or  the  proofs  adduced  by  a  party,  conclusively  show  his  negligence. 

The  undisputed  facts  in  this  case  show,  that  the  measure  of 
duty  on  the  part  of  the  deceased  was  ordinary  and  reasonable 
care,  and  what  that  was,  and  whether  he  complied  with  it,  could 
only  be  determined  by  the  jury. 

Judgment  affirmed. 

I.  See  note  of  the  Maguire  case  in  3.  Bums  v,  Bellefontaine  R'y  Co., 

9  Am.  Neg.  Cas.  446.  50  Mo.  139,  is  reported  in  4  Am.  Neg. 

Cas.  477. 
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MANN  V.  PHILADELPHIA  TRACTION 
COMPANY. 

Supreme  Court,  Pennsylvania,  April,  18^. 

[Rcponed  ID  17s  P«.  St.  I3i.j 

PASSENGER  RIDING  ON  FRONT  PLATFORM  OF  STREET  CAI 
AND  THROWN  THEREFROM  AND  KILLED  — NONSUIT.- 
Wherc  a  puseoger,  without  anj  iDvitation  from  the  driver  of  the  cai 
went  upon  the  froDt  platform  of  a  street  car,  and  took  the  driver's  seat,  1 
high  stool,  narrow  at  the  base,  without  arms  or  other  protection,  am 
when  the  car  turned  a  twitch  waa  tbrown  from  the  stool  and  killed,  1 
nonsuit  was  proper. 

Appeal,  No.  142,  January  Term,  1896,  by  plaintiff,  from  judg 
ment  ol  Common  Pleas,  No.  l,  Philadelphia  County,  Septembe 
Term,  1894,  No.  830,  refusing  to  take  oS  nonsuit.  Before  GREEN 
McCoLLUM,  Mitchell,  Dean,  and  Fell,  JJ.  Judgment  aj 
firmed. 

Trespass  for  death  of  plaintiff's  husband.     Before  Biddi.e,  J. 

At  the  trial  it  appeared  that  in  April,  1894,  Philip  M.  Mam 
was  the  only  passenger  upon  one  of  defendant's  horse  cars  whici 
was  being  driven  west  on  Master  street;  one  man  being  bot] 
driver  and  conductor.  Without  any  invitation  upon  the  part  o 
the  driver  the  deceased  went  upon  the  front  platform  and  took  th' 
driver's  seat,  a  high  stool,  narrow  at  the  base,  without  arms  o 
other  protection.  When  the  car  turned  the  switch  at  Seventl 
and  Master  streets,  the  deceased  was  thrown  from  the  stool  am 
killed.  At  the  conclusion  of  the  plaintiff's  case  the  defendan 
moved  for  a  nonsuit. 

Judge  Biddle :      "  What  excuse  is  there  for  any  man  on  board 
ing  an  empty  car  to  take  the  driver's  seat  and  run  the  risk  of  ths 
position?     The  idea  of  a  man  of  sixty  years  subjecting  himself  t 
that  risk  is,  in  my  mind,  absurd ;  and,  therefore,  I  will  grant 
nonsuit," 

The  court  subsequently  refused  to  take  off  nonsuit 

Error  assigned  was  refusal  to  take  off  nonsuit. 

E.  O.  MiCHENER,  for  appellant,  (i) 

I.  Counsel  for  appellant,  in  his  imposes  no  dutj  upon  a  passenger  o 
brief,  cited,  on  the  point  that  the  law      ahortccar  to  keep  oS  of  the  front  pin: 
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J.Howard  Gendell,  (H.  C.  McDevitt  with  him),  for  ap- 
pellee. 

Per  Curiaiii. — The  learned  judge  of  the  court  below 
was  entirely  right  in  directing  a  nonsuit  in  this  case  and  for  the 
very  reason  stated  by  him.  There  was  literally  no  excuse  for  the 
deceased  taking  the  driver's  seat  on  the  front  platform  and  expos- 
ing himself  to  the  risks  of  such  a  position.  The  car  was  empty 
and  it  was  the  clear  duty  of  the  passenger  to  take  his  seat  on  the 
inside.  He  was  not  obliged  to  go  on  the  front  platform  for  want 
of  room  inside,  nor  was  he  there  by  invitation  of  the  driver.  The 
danger  was  increased  by  his  occupying  the  driver's  stool,  which 
was  high  and  with  no  arms  or  other  protection,  and  narrow  at  the 
base.  The  case  does  not  come  within  any  of  the  decisions  in 
which  it  was  held  not  to  be  negligence  for  a  passenger  to  ride 
on  the  platform.  In  those  cases  the  cars  were  crowded  and  the 
occupancy  of  the  platform  was  invited  or  permitted. 

Judgment  affirmed. 

BOY  ON  STEP  OF  FRONT  PLATFORM  OF  STREET* 
CAR  STRUCK  BY  OBJECT  NEAR  TRACK— NONSUIT.— 
In  Butler  ▼.  Pittsburgh  and  Birmingham  Passenger  Railway 

Co.,  139  Pa.  St.  195  (1891),  the  testimony  against  the  defendant 
company,  at  the  trial  on  May  22,  1890,  in  the  Court  of  Common 
Pleas,  No.  i,  of  Allegheny  county,  was  to  the  effect  that  ''on  the 
evening  of  June  2,  1889,  the  plaintiff,  thirteen  years  of  age,  boarded 
one  of  defendant  company's  cars  on  Smithiield  street,  Pittsburgh ;: 
that  the  car  was  so  much  crowded  that  he  was  obliged  to  sit  on  the 
upper  step  of  the  front  platform,  with  his  feet  upon  the  lower  step- 
and  his  knees  projecting  slightly  beyond  the  side  of  the  car ;  that, 
after  crossing  the  Smithiield  street  bridge,  the  conductor  came 
ronnd  to  the  front  platform,  when  the  plaintiff  got  off  to  let  him 
into  the  car  to  collect  fares,  and  then  the  plaintiff  resumed  his  former 
position  on  the  steps  of  the  platform ;  that,  after  riding  some  dis- 
tance further,  the  plaintiff's  knees  were  struck  by  a  mortar  box 
near  the  track ;  that  the  blow  threw  him  off  the  steps  and  under  the 

fonn,  the  following  cases:   Gray  v.  matter  of  law,  to  stand  on  an  open 

Scott,  66  Pa.  St.  545 ;  Railway  Co.  v.  platform,  the  following :  Ry.  v,  Gal- 

Caldwell,  75  Pa.  St.  421 ;  Railway  Co.  lagher,  108  Pa.  St.  524;  Dixon  v.  R'y 

V.  Boodron,  92  Pa.  St.  475;  O'Don-  Co.,  44  Leg.  Int.  145;  Ry.  v.  Wall- 

■ell  0.  R.  R.,  59  Pa.  St.  239;  Creed  v.  ing,  97  Pa.  St.  55,  which  cases  are  re- 

R.  R.,  86  Pa.   St.   139;  and  on  the  ported  in  this  volume  of  Am.  Neg». 

that  it  is  not  negligence,  as  a  Cas. 
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cu,  the  front  «rbcel  p*$siag  over  bis  foot;  that  he  had 
fire,  bat  would  have  done  so  bad  it  been  demanded 
ductor ;  and  that  the  mortar  box  had  been  in  its  po 
inches  from  the  side  of  the  car.  for  some  time,  but  unl 
plaintiET.  There  iras  do  direct  evidence  that  the  condi 
boy  oa  tbe  car.  but  the  negligence  alleged  against  t 
company,  ms  in  permitting  tbe  dangen>ue  obstructi> 
upon  tbe  street,  in  such  close  proximity  to  its  roadbed, 
ing  the  plaintiff,  a  child  of  tender  years,  to  remain  in  si 
ous  position.  At  tbe  close  of  the  plaintiff's  case,  tbe  c 
P.  J.,  on  motion  of  the  defendant's  counsel,  entered  a 
nonsuit,  witb  leave,  etc.  A  motion  to  take  off  tbe  jud{ 
been  argned  before  tbe  court  in  banc,  it  was  refused. 
tbe  plaintiff  took  an  appeal,  assigning  the  order  enter 
ment  of  nonsuit  for  error.  On  appeal,  judgment  a 
Cmriam. 

BOY  PUSHED  OFF  FRONT  PLATFORM  O 
CAR  BY  PASSENGERS.—  In  RaodaU  ▼.  Frank 
vark  &  Philadelphia  City  Passenser  R.  R.  ( 
St.  464  (1S91),  judgment  for  defendant  company 
where  the  facts  showed  that  "on  September  39,  18S9 
of  a  political  parade,  plaintiff,  fourteen  years  old,  got 
car  of  defendant  company,  drawn  by  a  dummy  engi 
had  just  left  Frankford  station,  on  its  trip  to  Cumi 
station,  where  the  passengers  change  to  go  farther 
Plaintiff  found  tbe  rear  platform  crowded,  passed  thr 
also  full  of  passengers,  and  got  upon  tbe  front  platft 
position  with  one  foot  upon  tbe  step  of  the  car  and 
against  tbe  dasher,  opposite  a  companion  in  tbe  same 
respect  to  the  platform  but  leaning  against  the  front  o 


I.  Child  jmrnfing  from  fromi  flai- 
ferm  ef  moving  street  car. —  In  PlTTS- 

BURGH.  ALLKCHBKY  &  MaKCHKSTKR 
PASSBNGEK    RaILWAV  CO.    f.  CALD' 

WBLL.  75  Pa,  St.  4^1  (1873).  where  a 
child,  about  five  j«ra  of  a^,  ^t  on 
th«  front  platform  of  one  of  defend- 
snt's  street  cars  bj  permiuion  of  the 
driver,  aiid  when  approaching  her 
home  jumped  off  the  car  while  it  was 
in  motion  and  was  run  over  and  her 
leg  injured,  it  was  held  to  be  ncgli- 
^nce  on  the  part  of  the  driver  to  per- 
mit the  child  to  ride  on  tbe  platform 


and  for  the  injuries  si 
fcndant  was  liable.  I 
that  another  girl  wbo  1 
]ured  child  was  •  com 
in  charfce  of  the  chile 
gence,  If  wnj,  was  not 
to  plaintiff.      Judgmcr 

Boy  tkrewm  of  tttf 
form  ofstrttt  car. —  Ii 

DSLPHIA      PASSSKGSa 

Galliohkr,  108  Pa. 
an  action  to  recover  < 
]tu7  to   a  bojr  who  1 
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The  brakeman  and  conductor  testified  that  they  directed  the  boys 
to  go  into  the  car,  but  they  refused ;  the  boys,  however,  denied  that 
they  had  been  so  directed.  When  the  car  neared  the  Cumberland 
street  station,  the  brakeman  got  off  to  turn  the  switch,  and  before  the 
car  stopped,  the  closed  door  to  the  front  platform  opened  and  the 
passengers,  eager  to  catch  the  first  car  down  town,  rushed  out  upon 
the  platform  and  down  therefrom,  pushing  the  plaintiff  in  such  a 
way  that  he  was  thrown  under  the  wheels  and  his  leg  crushed." 

BOY  CARRYING  WATER  FOR  USE  OF  WORKMEN 
ON  CABLE  ROAD  INJURED  BY  JUMPING  OR  FALL- 
ING  OFF  FRONT  PLATFORM  OF  STREET  CAR  — 
RAILROAD  COMPANY  NOT  LIABLE.— In  Wrasse  ▼. 
Citizens'  Traction  Company,  146  Pa.  St.  417  (1892),  an  ac- 
tion for  injuries  sustained  by  a  boy  while  riding  on  one  of  defend- 
ant's street  cars,  judgment  for  plaintiff  for  $2,500  was  reversed. 
The  facts  and  points  in  the  case  are  stated  in  the  opinion  of  the 
Supreme  Court  (per  Paxson,  Ch.  J.,)  as  follows:  **The  plaintiff, 
a  boy  of  about  ten  years  of  age  was  injured  by  the  car  of  the  de- 
fendant company,  and  this  suit  was  brought  in  the  court  below  by  his 
father,  as  his  next  friend,  to  recover  damages  for  such  injury.  The 
only  specification  of  error  which  we  think  it  necessary  to  discuss,  is 
the  second,  in  which  it  is  alleged  that  the  court  erred  in  refusing 
the  defendant's  second  point.  The  point  is  as  follows :  '  There  is 
no  sufficient  proof  that  the  injuries  complained  of  were  caused  by 
the  defendant's  negligence,  and  the  verdict  must  be  for  the  defend- 
ant.' This  point  raises  the  whole  issue  of  fact  in  the  case,  and 
Tenders  necessary  a  consideration  of  the  evidence.  The  following, 
briefly  stated,  is  the  plaintiff's  account  of  the  transaction,  as  de- 
tailed by  him  on  the  witness  stand : — 

**C)n  July  II,  1888,  he  was  carrying  water  for  Booth  &  Flynn, 
contractors,  near  Hiland  avenue.  East  Liberty.  While  standing 
there,  a  car  of  the  defendant  company  passed,  and  he  heard  some 
one  say,  •  Hello,  Kid,  the  driver  wants  you' ;  whereupon  he  went 
OTer  to  the  car  with  his  bucket  of  water.     Then  some  man  took  his 


the  lower  step  of  the  front  platform 
of  one  of  defendant's  street  cars,  ran 
over  and  had  his  leg  crushed,  it  was 
beld  not  to  be  contributory  negli- 
Snce  per  m,  for  a  passenger  to  ride 
on  the  step  of  the  front  platform  of  a 
crowded  street  car  without  objection 
bjthe  driver  or  condactor.  It  was  er- 
ror, however,  to  diarge  that  if  a  fender 


or  guard  would  have  prevented  the 
accident  then  the  jury  might  find  that 
the  failure  to  provide  same  was  negli- 
gence on  the  part  of  the  defendant,  as 
it  was  equivalent  to  saying  that  it  was 
the  duty  of  defendant  to  have  the  plat- 
form guarded  bj  a  fender  or  screen. 
Judgment  for  plaintiff  for  fSfOoo  re* 
versed. 
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bucket  and  put  it  on  the  car,  after  which  the  eame  man  took 
boy  under  the  arm,  and  lifted  him  on  the  car  on  the  front  platfo 
There  were  several  other  persons  on  the  platform  at  the  time, 
eluding  t>vo  children,  who  took  a  drink  of  water  out  of  hie  buc 
After  he  got  on  the  platform,  the  car  moved  on  fast  for  about 
a  square,  when  it  came  to  a  switch  which  made  a  jolt,  and  i 
man  tumbled  against  or  bumped  him,  and  he  fell  off;  the  whee 
over  hie  leg,  and  injured  it  so  that  it  had  to  be  amputated.  H< 
repeatedly  asked  whether  he  had  been  told  to  get  off  by  the  d 
before  the  accident  occurred,  and  he  either  denied  it,  or  said  ti 
not  know.  He  further  stated  that  the  driver  saw  him  when  h 
taken  on  the  car.  This  was  his  statement  when  on  the  t 
Two  witnesses.  Otto  Shonert  and  John  F.  Lawler,  called  V 
defendant,  testified  that  when  the  boy  was  taken  home,  and 
he  ^as  resting  and  free  from  pain,  he  said,  in  answer 
inquiry  by  the  witness  how  the  accident  occurred,  that  it  v 
the  fault  of  the  driver,  that  it  was  his  own  fault;  that  'he  j 
off,  and  ran  against  some  person,  and  it  throwed  him  i 
There  was  no  attempt  to  contradict  this  testimony  by  the  [ 
himself,  or  by  anyone  else.  That  this  statement,  made  by 
almost  immediately  after  the  accident,  was  the  true  versioi 
matter,  appears  conclusively  by  the  evidence  of  all  the  ot) 
nesses  who  were  examined  and  bad  any  knowledge  of  the 
including  those  of  the  plaintiff  himself. 

"Confining  ourselves  to  the  witnesses  called  by  the  pla 
appears  that  before  the  car  moved  from  the  comer  of  P 
Frankstown  avenues,  and  while  it  stood  still  at  that  p 
driver  not  only  told  the  plaintiff  three  or  four  times  to  g 
car,  but  once  or  t^vice  caught  hold  of  him  and  actually  put 
Louis  Hensel,  his  own  witness,  says  the  driver  chased  him 
times.  This  witness  was  on  the  front  platform  at  the  time 
dent  occurred,  and  thus  describes  it:  'He  asked  me  to 
bucket,  and  I  held  bis  bucket.  He  says,  "  I  want  to  get  off 
says,  "  Look  out  so  you  don't  fall."  I  says  that,  and  he  aa; 
goingtoget  off  here,  will  you  please  hold  my  bucket  ?  "  I  »a 
I  will  hold  your  bucket,"  and  he  jumped  off,  and  jutnpec 
ward  and  stumbled,  and  by  turning  again  he  got  his 
under  the  car.'  The  same  witness  testified  that  the  boy  " 
rear  platform,  when  the  driver  repeatedly  ordered  him  * 
and  Frankstown  avenues.  He  further  stated  that  ■wh 
started,  he  (witness)  told  him  to  get  off.  The  plaintiff  : 
am  going  to  ride  down  as  far  as  the  blacksmith    shop. 
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am  going  to  get  off,  I  want  to  fill  my  bucket  again.'  Continuing^ 
the  witness  says :  '  The  driver  says  the  same  thing,  '*  Get  off  there!  *' 
He  says:  *"*•  I  am  going  to  ride  down  as  far  as  the  blacksmith  shop"  ; 
and  while  the  driver  stopped  to  let  some  passengers  on,  he  thought 
the  boy  was  off,  and  drove  on ;  never  looked  at  the  boy.  I  don't 
think  he  knew  the  boy  was  on.'  And  again  he  says:  *I  don't 
think  the  driver  knew ;  the  driver  turned  around  and  looked  after 
his  passengers.'  There  was  need  that  he  should  do  so.  His  car 
was  crowded,  mostly  with  women  and  children,  and  the  driver 
could  not  give  his  whole  attention,  there  being  no  conductor,  to  a 
boy  who  liad  repeatedly,  within  a  few  minutes,  been  not  only  warned 
off  but  put  off  the  car.  There  is  no  reliable  evidence  that  the  driver 
knew  the  boy  was  on  the  car  when  the  accident  occurred.  Such 
evidence  as  there  was,  was  inferential  merely.  The  boy  was  told 
to  get  off  by  the  driver,  when  the  car  stopped  to  take  on  passen- 
gers, and  the  driver  may  well  have  supposed  he  had  obeyed  the 
order,  when  he  again  started  the  car.  It  is  needless  to  further  re- 
peat testimony. 

"Where  was  the  negligence?  *  The  negligence  complained  of  was 
allowing  the  plaintiff  to  be  placed  on  the  front  platform  of  the  car 
at  Collins  avenue,  and  to  ride  on  that  platform  from  that  avenue 
down  to  the  blacksmith  shop  where  he  was  hurt,  a  distance  of  five 
hundred  yards  occupying  on  the  way  fifteen  minutes  of  time.' 
Pittsburgh  Ry.  Co.  v.  Caldwell,  75  Pa.  St.  421  (i)  was  cited  as 
conclusive  upon  this  question.  But  the  fact  is  overlooked  that 
the  cases  are  as  wide  apart  as  the  poles,  upon  the  facts.  There,  the 
plaintiff  was  a  child  of  five  years  of  age,  and  was  permitted  by  the 
conductor  to  ride  upon  the  front  platform.  The  child  of  its  own 
motion,  jumped  off  and  was  injured ;  and  this  court  very  properly 
held  that  it  was  negligence  on  the  part  of  the  driver  to  allow  a 
child  of  such  tender  years  to  ride  on  the  platform.  Here,  a  boy  of 
ten  years  of  age  —  and  many  boys  of  that  age  know  more  about 
getting  on  and  off  a  horse  car  than  men  of  seventy  —  was  stealing  a 
ride,  and  had  been  repeatedly  warned  off  and  put  off  by  the  driver. 
He  appeared  to  have  done  all  that  could  be  expected,  in  view  of 
the  crowded  condition  of  his  car.  He  had  duties  to  perform  to 
other  passengers,  and  there  is  not  even  a  scintilla  of  evidence  that 
he  consented  to  the  boy  being  on  the  car.  The  evidence  of  the 
plaintiff  amounts  at  most  to  a  scintilla.  He  is  contradicted  by  his 
own  witnesses  and  by  himself.  To  allow  him  to  recover  under 
such  circumstances  would  be  a  mockery  of  justice.     The  defend- 

I.    See  Dote  of  the  Caldwell  case  on  page  122,  ante. 
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ant's  second  and  fifth  points  should  have  been  affirmed, 
reversed."  Gborgb  C.  Wilson  (F.  M.  Magbb  wi' 
peared  for  appellant;  Thomas  J.  Kbbnan  (R.  S.  Siu 
for  appellee. 


THIRTEENTH    AND    FIFTEENTH    ; 
PASSENGER  RAILWAY  COMP/ 
V.   BOUDROU. 

Supreme  Court,  Pennsylvania,  February,  j8l 
[Reported  in  91  Pa.  St.  475.] 

CONTRIBUTORY  NEGLIGENCE  — PROXIMATE  CAUS: 
iDKj  recover,  though  he  did  not  use  due  care,  if  hii  neglige 
ca>i«ed  tbe  accident  resulting  in  his  injurj. 

REAR  PLATFORM  OF  STREET  CAR  — REAR  END  CI 
Where  plaintiff  waa  standing  on  the  rear  platform  of  one 
street  cars  and  was  injured  bj  another  car  running  into  the  1 
on  which  he  was  riding,  defendant  was  liable,  as  tbe  positi 
on  the  platform  had  no  tendencj  to  induce  the  driving  c 
another. 

RIDING  ON  PLATFORM  OF  STREET  CAR.— It  Is  not 
stand  upon  the  rear  platform  of  s  street  car,  unless  persoi 
danger  and  Is  injured  because  he  was  in  that  particular  posil 

Error  to  the  Court  of  Common  Pleas,  No.  3,  of  1 
County,  o(  January  Term,  1879,  No.  115.  Verdic 
tiff  for  $10,000.     Judgment  affirmed. 

"Case  by  Alexander  Boudrou  against  the  Thii 
Fifteenth  Street  Passenger  Railway  Company,  to  reco\ 
for  injuries  caused  by  the  alleged  negligence  of  defenc 


I .  Standing  on  bumper  outside  plat- 
form of  ttrett  car  —  Contributory 
negligence. —  In    Bard    v.    PaNNSVL- 

VANiA  Traction  Co.,  176  Pa.  St.  97 
(1S96),  judgment  of  nonsuit  was  af- 
firmed, where  plaintiff,  not  being  able 
to  gel  seal  in  street  car  or  place  on 
platform,  stood  on  the  bumper  out- 
side of  the  platform  and  was  Injured 


ir-end  colliei 


eing  c 


ribuiory  negligence  on  part  of  plain- 
iff  to  take  such  a  position  outside  vi 


the  car.  [Citing  and  1 
Thirteenth  and  Fifteeni 
senger  K'y  Co.  v.  Boud 
475,  above  reported ;  Gei 
senger  R'y  Co.  v.  Walli 
55,  10  Am,  Neg.  Cas.  11 
Riding  on  rear  plat) 
car. —  In  Dickson  ■v.  R 
Passenger  R'v  Co.,  19 
Leg.  Int.  145  (Common 
Philadelphia,  1887),  it 
plaintiff  was  standing  01 


^ 
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"It  appeared  at  the  trial,  that  plaintiff,  about  ten  o'clock  on  the 
night  of  April  i8,  1 871,  got  on  a  car  of  the  defendant  on  Fifteenth 
street,  at  a  point  between  Walnut  and  Chestnut  streets.  The 
plaintiff  lived  at  Fifteenth  and  Columbia  avenue.  The  car  was 
crowded,  and  plaintiff  and  several  others  were  obliged  to  stand 
upon  the  rear  platform.  The  plaintiff  had  been  drinking,  but  was 
not  in  such  a  condition  that  he  could  not  take  care  of  himself. 
After  he  got  on  the  car  it  stopped  at  Chestnut  street,  and  there 
other  persons  got  on,  two  of  whom  were  ladies,  who  entered  the 
body  of  the  car.  Upon  the  way  up  to  Mount  Vernon  street,  a 
distance  of  a  few  squares,  the  car  No.  13,  stopped  several  times 
to  let  off  and  take  on  passengers.  As  the  car  approached  Mount 
Vernon  street,  there  were  four  other  gentlemen  and  plaintiff  on 
the  rear  platform.  When  the  car  reached  that  street,  it  stopped 
again  to  leave  off  passengers.  At  this  moment,  the  pole  of  car 
No.  14,  which  was  following  rapidly  up  Fifteenth  street,  struck 
Boudrou  a  violent  blow  on  the  back,  propelling  him  forward  with 
great  force  and  throwing  him  on  his  face  on  the  floor  in  the  aisle 
of  the  car.  The  cause  of  the  collision  was  the  breaking  of  the 
brake-chain.  Plaintiff  was  leaning  with  his  back  against  the 
dasher  when  struck.  Two  of  his  ribs  were  broken,  and  his  lung 
and  spinal  column  injured.  He  remained  for  a  time  unconcious 
in  the  car,  until  he  reached  his  home,  when  he  was  carried  into 
his  house.  He  was  confined  to  his  bed  for  six  weeks,  and  to  the 
house  three  months,  suffering  greatly;  and  was  so  much  injured 
mentally  and  physically,  as  to  almost  unfit  him  for  business.  He 
was  at  the  time  of  the  accident  about  fifty-one  years  of  age,  was 
robust  and  active,  and  an  energetic  and  industrious  man,  engaged 
in  the  real  estate  business  and  several  other  enterprises. 

"The  following  points  were  submitted,  all  of  which  the  court, 
FiNLETTER,  J.,  refused :  — 

form  of  defendant's  car,  holding  on  to  on  appeal,  was  affirmed.    It  was  held 

an  iron  rod  attached  to  the  body  of  not  to  be  contributory  negligence  on 

the  car,  when  he  was  dislodged  by  a  the  part  of  a  passenger  on  a  street  car 

sudden  jolt  and  swing  of  the  car  as  it  to  ride  on  the  platform.    (Citing  Ger- 

was  being  driven    rapidly  around  a  mantown  Pass.  R'y  Co.  v.  Walling,  i 

curve,  and  thrown  upon  the  street,  his  Out.  55,  10  Am.  Neg.  Cas.  112,  ante; 

spine  being  injured,  nervous  system  Thirteenth  and  Fifteenth  Street  Pass, 

shattered,  and  becoming  a   physical  R'y  Co.  v,  Boudrou,  11  Norris,  475^ 

wreck.    There  was  a  verdict  and  judg-  above  reported. ) 
ment  for  plaintiff  for  $12,000,  which, 
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"I,  That  if  the  jury  believe  (rom  the  evidence  th; 
voluntarily  put  himself  in  a  place  of  exposure  and 
quence  of  it  the  injury  to  him  happened,  he  cannc 
though  be  may  be  able  to  show  negligence  by  tl 
Mayo  V.  Boston  St  Maine  R.  R.  Co.,  104  Mass.  137. 

"2.  That  if  the  jury  believe  from  the  evidence  th; 
voluntarily  got  upon  the  platform  of  the  car,  know- 
be  so  crowded  with  passengers  that  he  could  not  enti 
would  be  obliged  to  stand  on  the  platform ;  that  he 
on  the  platform  and  in  consequence  of  being  in  thai 
car  he  received  the  injury,  then  he  was  guilty  of  m 
the  verdict  must  be  for  the  defendant, 

"3,  That  there  being  no  evidence  that  the  defer 
did  the  injury  complained  of  or  commanded  it  to  be 
fendant  company  is  only  liable  as  employer  of  those 
negligence  caused  the  Injury,  and,  therefore,  the  Ad 
of  April  4,  1868  (Br.  Purd.,  p.  1094),  is  constitu 
binding  force  as  regards  this  defendant,  and  the  ji 
«VGnt  find  greater  damages  than  the  sum  of  $3,000. 

"  4.  That  the  platforms  of  a  passenger  railway  cai 
for  the  ingress  to  and  egress  from  the  car,  and  it  is 
a  passenger  to  use  them  for  any  other  purpose.  Th 
find  from  the  evidence  that  the  plaintiff  occupied  the  I 
of  the  car  on  which  he  received  his  injury  for  the  pur 
carried  as  a  passenger,  he  was  guilty  of  contributor 
and  the  verdict  must  be  for  the  defendant." 

In  the  general  charge  the  court,  inter  alia,  s^d  :  — 

"  Standing  upon  the  rear  platform  was  not  neglif 
there  was  no  room  in  the  body  of  the  car,  unless 
specially  warned  of  danger  and  recklessly  persisted  ii 
unless  it  appears  that  the  injury  was  one  which  fell  on 
he  was  in  that  particular  place  or  position. 

"  But  a  passenger  upon  the  back  platform  has  no 
pose  that  he  may  be  run  down  by  a  following  car.  I 
he  is  as  much  under  the  care  of  the  driver  of  the  com 
is  under  the  care  of  the  driver  and  conductor  of  his  c 

"  It  is  not  one  of  the  dangers  which  makes  the  : 
dangerous.  The  danger  of  falling  off,  of  being  km 
means  not  connected  with  the  road,  he  doubtless  taki 
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self;  but  to  be  driven  into  by  the  car  following  is  not  and  ought 
not  to  be  considered  one  of  the  incidents  of  riding  upon  the  rear 
platform  of  a  passenger  car. 

*•  If,  therefore,  you  should  find  that  the  plaintiff  was  negligent  in 
standing  upon  the  rear  platform,  and  yet  find  that  the  collision 
could  not  have  happened  but  for  the  negligence  of  the  driver  of 
car  14,  plaintiff's  negligence  is  not  a  bar  to  his  recovery.  In  this 
event  his  negligence  is  to  be  considered  a  remote  negligence  and 
not  a  cause  of  the  injury." 

R.  P.  White,  William  Rotch  Wister,  and  George  W. 
Thorn,  for  plaintiff  in  error. 

John  Scollay  and  F.  Carroll  Brewster,  for  defendant  in 
error. 

Tmnkey,  J. — ^The  chief  debatable  question  is  presented  in 
the  sixth,  seventh,  eighth,  and  tenth  specifications  of  error. 
Defendant  claims  that  the  plaintiff  was  guilty  of  negligence  which 
contributed  to  the  accident,  and  that  this  was  a  question  for  the 
jury.  The  rule  cited  by  its  counsel  is  correct,  namely,  that  to 
render  a  railway  company  liable  to  a  passenger,  the  company 
shall  be  guilty  of  some  negligence  or  omission  which,  mediately  or 
immediately,  produced  or  enhanced  the  injury ;  and  the  passenger 
shall  not  have  been  guilty  of  any  want  of  ordinary  care  and  pru- 
dence, which  directly  or  indirectly  contributed  to  the  injury ;  since 
no  one  can  recover  for  an  injury  of  which  his  own  negligence  was 
in  whole,  or  in  part,  the  proximate  cause :  2  Redfield  on  Railw., 
S  193.  This  rule  permits  recovery  where  the  passenger  was  neg- 
ligent, if  there  were  no  causal  connection  between  his  negligence 
and  the  injury.  Hence,  it  is  said  in  the  same  section,  "  Although 
the  plaintifTs  misconduct  may  have  contributed  remotely  to  the 
injury,  if  the  defendant's  misconduct  was  the  immediate  cause  of 
it,  and  with  the  exercise  of  prudence  he  might  have  prevented  it, 
he  is  not  excused."  And  in  Whart.  on  Neg.,  §  303,  the  principle 
is  thus  stated :  "In  order  to  defeat  recovery  of  damages  arising 
from  the  defendant's  negligence,  the  plaintiff's  negligence  must 
have  been  the  proximate  and  not  the  remote  cause  of  the  injury ; 
in  other  words,  must  be  its  juridical  cause,  and  not  merely  one 
of  its  conditions."  The  author  further  says,  §  324,  "The  neg- 
ligence, to  make  it  a  juridical  cause,  must  be  such,  that,  by 
the  usual  course  of  events,  it  would  result,  unless  independent 
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moral  agencies  intervene,  in  the  particular  injury.  '  •  • 
other  words,  to  put  the  same  doctrine  into  the  language  mi 
familiar  to  us  by  the  adoption  of  the  terms  'proximate'  ; 
'remote,'  my  'remote"  negligence  will  not  protect  a  person  m 
by  'proximate'  negligence  does  me  an  injury,"  In  England, 
general  rule  is,  that  the  plaintiff,  in  an  action  lor  negligence,  < 
not  succeed  if  he  has  himself  been  guilty  ol  any  negligenc 
want  ol  ordinary  care  which  contributed  to  the  accident.  A: 
well-established  qualification  of  the  rule  is,  that,  though  the  \ 
tifl  may  have  been  guilQr  of  negligence,  and  although  that  i 
gence  may,  in  fact,  have  contributed  to  the  accident,  yet  ■ 
defendant  could  in  the  result,  by  the  exercise  ol  ordinary  car 
diligence,  have  avoided  the  mischief  which  happened,  the  pla 
negligence  will  not  excuse  him :  Radley  v.  Railway  Co.,  Law 
I  App.  Cas.  754  (i).  Here,  perhaps,  the  rule  is  not  qualil 
so  great  an  extent;  yet  it  is  clear  that  a  plaintiff  may  n 
though  he  did  not  use  due  care,  if  his  negligence  in  nowise 
the  accident  resulting  in  his  injury.  Indeed,  the  principle 
by  Wharton,  supra,  seems  to  have  been  adopted  in  Creed  ; 
R.  R.  Co.,  s  Norris,  139  (2),  where  Gordon,  J.,  said:  "1 
for  contributory  negligence  is  found  in  the  affirmative  oi  tl 
tion,  does  that  negligence  contribute  in  any  degree  to  the 
tion  of  the  injury  complained  of?  If  it  does,  there  ca 
recovery ;  if  it  does  not,  it  is  not  to  be  considered,"  Th< 
ant's  second  point  was,  that,  upon  the  facts  as  therein  si 
plaintiff  was  guilty  of  negligence;  and  the  fourth  was 
platforms  of  a  passenger  railway  car  are  for  ingress  an 
and  it  is  negligence  in  a  passenger  to  use  them  lor 
purpose;  and  if  the  plaintiff  occupied  the  back  platfo 
car  on  which  he  received  his  injury,  for  the    purpose 


I.  In  Radley  v.  London  &  N.  W. 
R'j  Co.,  L.  R.,  I  App.  Cas.  754  (re- 
versing the  judgment  of  the  Excheq- 
uer Chamber,  10  L.  R.,  Ench.  loo; 
which  reversed  the  judgment  of  the 
Cotirt  of  Exchequer,  g  L.  R.,  Ezch. 
71),  it  was  held  that  the  proposition 
that  a  plaintifT  in  an  action  for  negli- 
gence cannot  recover  if  he  has  been 
gullij  of  negligence  or  want  of  ordi- 


nary care  contributing  t 
complained  of,  is  subject 
Tication,  namely,  that  if  t 
could,  by  the  exercise  ■ 
care  and  diligence,  havt 
injury,  he  is  not  excusec 
lifT's  contributor 7'  neglif 
I.  The  Creed  case  i 
this  volume,  fast. 
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carried  as  a  passenger,  he  was  guilty  of  contributory  negligence. 
Such  were  the  instructions  prayed,  yet  the  defendant  now  urges 
that,  "under  the  testimony,  the  question  whether  Mr.  Boudrou's 
position  on  the  rear  platform  contributed  to  his  injury,  was  one  for 
the  jury."  In  truth,  there  was  no  controversy  as  to  the  circum- 
stances of  the  accident,  there  was  but  one  way  to  find  the  facts,  if 
the  jury  regarded  the  testimony ;  and  at  the  trial,  the  defendant 
demanded  that  the  court  should  say  there  was  concurrent  negli- 
gence, if  certain  facts  were  found.  The  learned  judge,  taking  a 
different  and  correct  view,  very  properly  charged  that  the  plaintiff 
could  not  recover  if  the  injury  resulted  from  any  negligence  on  his 
part;  that  if  the  jury  should  find  that  the  plaintiff  was  negligent 
in  standing  on  the  rear  platform,  and  yet  find  that  the  collision 
could  not  have  happened  but  for  the  negligence  of  the  driver  of 
car  14,  plainti'fTs  negligence  was  remote  and  not  a  bar  to  his 
recovery.  His  reasons  given,  as  leading  to  that  conclusion,  are 
unanswerable.  The  large  number  of  passengers  in  this  city,  who 
voluntarily  stand  on  the  platforms,  because  there  is  neither  sitting 
nor  standing  room  in  the  cars,  do  not,  and  ought  not,  anticipate 
that  they  will  be  run  over  by  following  cars.  Their  position  has 
no  tendency  to  induce  the  driving  of  one  car  into  another.  What- 
ever the  degree  of  their  negligence  in  riding  on  the  platform,  and 
4e  risks  they  take  in  so  doing,  every  one  knows  that  so  long  as  he 
remains  there,  he  is  in  no  danger  of  being  run  down  by  a  car, 
unless  from  its  heedless  handling.  When  the  plaintiff  was  struck, 
his  post  was  a  condition,  but  not  a  cause  of  his  injury.  It  neither 
lessened  the  speed  of  the  car  he  was  on  nor  increased  that  of  the 
other;  his  presence  was  not  a  cause  of  the  broken  chain  and  reck- 
less driving  of  car  14 ;  his  place  was  an  incident  of  an  overcrowded 
car,  whose  conductor  had  left  the  platform  to  give  him  standing 
room,  and  had  not  pointed  him  to  a  seat  or  requested  him  to  enter 
the  car.  We  are  not  persuaded  that  different  minds  could  honestly 
draw  different  conclusions  from  the  facts,  but  on  the  contrary  are 
convinced,  the  court  was  right  in  refusing  the  second  and  fourth 
points,  and  in  the  instructions  set  out  in  the  sixth  assignment. 

As  a  general  rule  it  cannot  be  doubted  the  question  of  negli- 
gence is  one  of  fact,  and  not  of  law ;  and  the  case  must  be  very 
clear  which  will  justify  the  court  in  refusing  its  submission  to  the 
jury:     Detroit  and  Michigan  R.  R.  Co.  v.  Steenberg,  17  Mich. 
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99;  Mayo  V.  Boston  and  Maine  R.  R.,  104  Mass.  137  ())• 
it  has  been  repeatedly  held  that  certain  facts,  when  estab 
amount  to  negligence  fier  se;  Hoag  v.  Lake  Shore  &  M.  S. 
Co.,  4  Norris,  293.  And  when  the  evidence  is  insufficient ' 
rant  a  Bnding  of  negligence,  it  is  the  duty  of  the  court  to  > 
nonsuit,  or  refuse  to  submit  the  question,  as  the  case  may 
and  nonsuit  will  be  ordered  if  the  plaintiff's  testimony 
shows  his  contributory  fault.  In  some  cases  negligence  1 
ierence  of  law  from  the  facts  proved :  Empire  Transp' 
Co.  V.  Wamsutta  Oil  Co.,  13  P.  F.  Smith,  14;  in  other 
may  not  be  evidence  of  the  defendant's  negligence,  and  if 
proved,  it  may  be  clear  that  there  is  no  testimony  of  the  p 
concurrent  negligence.  It  is  error  to  submit  a  questioi 
jury  of  which  there  is  no  evidence :  Jones  v.  Wood,  4  Ha 
Evans  v.  Mengel,  6  Watts,  72  ;  i  Barr,  68. 

But  one  point  remains  that  calls  for  remark.  In  Cent 
road  of  N.  J.  v.  Cook,  i  W.  N.  C.  319,  it  was  held  that  i 
can  recover  the  amount  of  his  loss  or  damage,  that  he  pt 
suffered  or  sustained  from  personal  injuries  by  reason  c 
fendant's  negligence,  notwithstanding  the  Act  of  April 
Pamph.  L.  58.  This  case  was  then  pending  an  error  ai 
the  ruling  of  the  court  below,  that  the  Act  of  1868  li 
plaintilf's  recovery  to  a  sum  not  exceeding  $3,000,  am 
of  that  decision,  which  was  to  the  very  point,  it  was  re 
agreement  of  the  parties.  The  argument  on  part  of 
was  ingenious,  but  we  are  not  convinced  that  Railroa 
should  be  overruled.  Its  authority  is  in  conservation 
served  right  to  every  man,  that  for  an  injury  done 
person,  he  shall  have  remedy  by  due  course  of  law. 
have  withheld  power  from  the  legislature  and  the  cq- 
prive  them  of  that  remedy,  or  to  circumscribe  it  so  tha' 
only  give  a  pitiful  fraction  of  the  damage  sustained.  I* 
than  the  full  amount  of  pecuniary  damage  which  a 
from  an  injury  to  him  in  his  hands,  goods,  or  pers 
measure  secured  to  him  in  the  Declaration  of  Right 
might  it  be  attempted  to  defeat  the  whole  remedy  as 
with   equal    propriety  could    it   be  declared,    that   in 

I.  Mayo  -0.  Boston  &  Maine  R.  R.,  104  Mass.   137,    ts    repo 
Neg.  Ca8.  773. 
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against  persons  using  a  railroad  as  a  public  highway,  for  damages 
from  injuries  to  property,  the  sum  recovered  shall  not  exceed 
$3,000,  as  for  injuries  to  the  plaintiff's  person.  A  limitation  of 
recovery  to  a  sum  less  than  the  actual  damage,  is  palpably  in  con- 
flict with  the  right  to  remedy  by  the  due  course  of  law. 

Judgment  affirmed. 

Sharswood,  Ch.  J.,  dissented  and  Paxson,  J.,  filed  a  dissent- 
ing opinion. 


PHILADELPHIA    TRACTION    COMPANY   v. 

ORBANN. 

Supreme  Courts  Pennsylvaniay  February,  1888, 

[Reported  in  119  Pa.  St.  37.] 

NEWSBOY  INJURED  ON  STREET  CAR—  RIGHT  OF  RECOVERY  — 
STATUTE. —  In  an  action  to  recover  for  injuries  sustained  bj  a  newsboy 
on  one  of  defendant's  street  cars  it  was  held  that  the  provisions  of  the  Act 
of  April  4,  1868,  limiting  the  right  of  recovery  of  an  employee,  did  not 
apply  (I). 

EXEMPLARY  DAMAGES.— Where  there  is  no  evidence  which  would 
fairly  justify  a  jury  in  finding  that  the  act  complained  of  has  been  com- 
mitted willfully  and  maliciously,  the  question  of  exemplary  damages 
should  not  be  submitted  to  the  jury  (2). 

Error  to  the  Court  of  Common  Pleas,  No.  3,  of  Philadelphia 
County. 


I.  Section  i  of  the  Act  of  April  4, 
1868,  is  as  follow9 : — 

**  That  when  any  person  shall  sus- 
tain personal  injury  or  loss  of  life 
while  lawfully  engaged  or  employed 
00  or  about  the  roads,  works,  depots, 
sod  premises  of  a  railroad  company, 
or  in  or  about  any  train  or  car  therein 
or  thereon,  of  which  company  such 
person  is  not  an  employee,  the  right 
of  action  to  recover  in  all  such  cases 
against  the  company  shall  be  such 
only  as  would  exist  if  such  person 
*ere  an  employee:  provided  that 
this  action  shall  not  apply  to  pas- 
iengers." 


2.  Boy  jumping  from  front  plat- 
form of  street  car —  Threats  of  driver. 
—  In  BiDDJLB  V.  Hkstonyillb,  Man- 
tua &  Fairmount  Passenger  R*y 
Co.,  112  Pa.  St.  551  (1886),  judgment 
of  nonsuit  was  reversed  where  it  ap- 
peared that  plaintiff's  son,  about  twelve 
years  old,  was  killed  in  jumping  from 
the  front  platform  of  defendant's  street 
car,  owing  to  the  threatening  attitude 
of  the  driver  in  ordering  the  boy  to 
get  off  and  not  stopping  the  car  to 
enable  him  to  do  so  in  safety.  It  was 
held  that  the  facts  should  have  been 
submitted  to  the  jury  and  a  peremp- 
tory nonsuit  was  error. 
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Before  Paxson,  Sterrett,  Green,  Clark,  and  Wii 
Gordon,  Ch.  J.,  and  Trunkev,  J.,  absent     Judgmi 

"On  August  5,  1886,  Charles  T.  Orbann,  by  his 
Harry  McKnight,  brought  an  action  against  the  \ 
Traction  Company,  to  recover  damages  (or  personal  i 

"At  the  trial  on  January  26,  1887,  it  was  made  to 
in  May,  1886,  the  plaintiff,  a  newsboy  about  twelve  } 
had  been  in  the  front  car  of  the  defendant  company,  i 
and  Third  streets,  calling  his  papers,  and  was  aboi 
When  on  the  lower  step  of  the  platform,  he  halted  k 
on  account  of  a  passing  wagon  and  was  pushed  I 
ductor,  as  he  alleged,  and  fell  in  front  of  the  rear  car  » 
over  his  legs.  One  of  his  legs  was  amputated  the  san 
to  the  pushing  by  the  conductor,  the  plaintiff  was  c 
by  several  witnesses.  The  conductor  denied  that  he 
hands  on  the  boy  at  all,  and  there  was  a  corroboi 
testimony.  The  evidence  sufficiently  appears  in  th< 
this  court. 

"The  court,  Gordon,  J.,  submitted  the  facts  to  tl 
charged,  inter  alia,  as  follows : — 

"  If  you  should  find  that  the  story  as  told  by  this  1 
other  witnesses  for  the  plaintiff,  is  true,  then  there  w 
sented  the  case  of  a  lad,  not  a  passenger,  a  boy  sell 
pers,  getting  upon  a  railway  car  by  the  permission  o 
having  it  in  charge,  and  while  upon  it  thrown  down 
der  the  car,  under  the  wheel,  and  in  that  manner  run  ' 
of  his  legs  lost  and  th^  other  injured.  If  that  is  true 
ligence;  it  was  negligence  of  the  very  highest  01 
willful,  wanton,  malicious  misconduct.  It  was  misco 
in  the  criminal  court  would  be  sufficient  to  convict  a  i 
crime  and  make  him  liable  to  incarceration  as  a  cria 
cially  would  such  conduct  in  a  civil  court  amount 
wanton  negligence. 

"This  boy,  in  whatever  character  you  regard  him 
permissibly  upon  the  car,  and  therefore  not  a  tresp; 
trespasser  or  an  obtruder,  had  a  right  to  immunity  from 
as  that ;  no  person  connected  with  the  car  as  agent  of 
ant  had  a  right  to  subject  him  to  the  hazard  and  dan 
pushed  from  that  car  while  in  motion  and  in  the  publ 
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•*If,  however,  you  should  find  the  story  of  the  defendant  is  cor- 
rect, that  this  boy  got  upon  the  car  and  got  off  the  car  in 
the  manner  described,  of  his  own  motion,  and  was  struck  in  the 
manner  described  by  the  defendant,  there  would  be  presented  a 
case  in  which  there  would  be  no  negligence  that  the  court  is  able 
to  see  on  the  part  of  the  defendant.  It  would  be  his  own  act 
from  beginning  to  end.     *     *     * 

•'  If  you  should  determine  that  the  defendant  has  been  negli- 
gent, and  that  the  injuries  resulted  therefrom,  you  will  then  con- 
sider the  question  of  damages. 

"What  damages  is  the  plaintiff  entitled  to  recover?  The  law 
has  been  stated,  and  stated  to  you  with  accuracy  mainly,  as 
to  what  is  the  measure  of  this  plaintiff's  damages,  if  you  should 
find  him  entitled  to  recover. 

["  He  is  entitled  to  have  compensation  for  the  pain  and  suffer- 
ing he  has  undergone  or  is  undergoing  or  is  likely  to  undergo  by 
reason  of  his  injuries ;  he  is  entitled  to  recover  for  whatever  may 
be  the  value  of  any  diminution  of  his  power  as  an  earner  of 
wages  in  the  support  of  himself.  If  his  capacity  for  earning  has 
been  in  any  way  diminished  by  this  accident,  he  is  entitled 
to  money  compensation  for  the  value  of  that  diminution.  He  is 
entitled  to  be  compensated,  in  other  words,  for  all  the  substantial 
injury  to  his  capacity  to  earn  money  and  for  all  the  injury  to  his 
comfort  and  happiness  and  for  all  the  pain  and  suffering  he  has 
undergone  as  the  result  of  this  accident.  These  are  the  elements 
that  he  is  entitled  to  receive  compensation  for. 

"In addition  to  that,  if  you  should  find  in  this  case  wanton  and 
willful  misconduct  on  the  part  of  the  agent  and  servant  of  this  de- 
fendant corporation,  you  would  be  entitled  to  give  this  plaintiff 
such  damages  as  you  should  consider  in  your  judgment  as 
punitive,  as  a  punishment  for  such  willful  and  wanton  mis- 
conduct, but  only  if  you  should  find  it  to  be  willful  and 
wanton."  ] 

"The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for 
$18,000.  On  April  26,  1887,  after  a  rule  for  a  new  trial,  it  was 
ordered  that  on  a  remittitur  of  all  claim  above  $12,000,  rule  dis- 
charged, otherwise  rule  absolute.  The  plaintiff  filed  a  remittitur 
accordingly,  and,  judgment  being  entered,  the  defendant  company 
took  this  writ,  specifying  that  the  court  erred  :  — 


^ 


186  American  Negligence  Cases. 

"I.  In  not  instructing  the  jury  that  under  the  Act  ol  April  4 
1868,  P.  L.  58,  if  the  plaintiff  was  to  be  considered  as  lawfull 
upon  the  car,  not  being  a  passenger,  his  right  oi  action  and  n 
covery  was  such  only  as  would  have  existed  ii  he  were  an  en 
ployee,  and  that,  if  it  were  true  that  he  was  injured  by  t1 
negligent  act  of  the  conductor,  it  was  the  negligence  of  a  iello 
servant  and  the  company  was  not  liable. 

"  2.  The  part  of  the  charge  embraced  in  brackets." 
David  W.  Sellers  (Gavin  W.  Hart  with  him),  for  pk 
tiff  in  error. 

A.  S.  L.  Shields,  for  defendant  in  error, 
Clark,  J.  —  Charles  T.  Orbann  brings  this  suit  against 
Philadelphia  Traction  Company,  to  recover  damages  for  a 
sonal  injury  received  through  the  alleged  negligence  of  the  c 
pany's  servants.  It  is  contended  on  part  of  the  company,  in 
first  place,  that  Orbann,  at  the  time  of  the  injury,  was  engagi 
employed  on  or  about  the  road  or  cars  of  the  company,  with! 
meaning  of  the  Act  ol  April  4,  1868,  P.  L.  58,  and,  therefore 
his  right  of  action  and  recovery  was  only  such  as  he  would 
if  he  were  an  employee  of  the  company ;  that  the  conductoi 
be  regarded  as  a  fellow-employee,  and  if  the  injury  arose  frc 
conductor's  act,  the  company  is  not  liable. 

We  are  not  inclined  to  favor  that  view  ol  the  case.  C 
was  a  newsboy,  engaged  in  selling  newspapers ;  his  empU 
was  not  on  the  car,  he  was  only  casually  there ;  he  sold 
whether  in  or  out  of  the  car,  and  was  suffered  to  pass  in  : 
for  this  purpose  at  his  pleasure.  He  was  not  a  trespassei 
ever,  the  usage  of  the  company  at  that  time,  was  to  perm 
boys  upon  their  cars,  without  objection ;  but  whilst  he  wa 
car,  he  was  neither  engaged  nor  employed  in  the  perforr 
any  act  or  business  connected  with  the  road  or  its  avoi 
well  might  we  say  that  those  who,  in  the  regular  course 
ness,  pass  with  wagons,  etc.,  up  and  down  the  company's  ■ 
case  of  injury  from  the  company's  negligence,  would  be 
as  employees,  because  they  were  at  the  time  engaged  or  c 
on  or  about  the  company's  road.  It  is  certainly  absurc 
pose  that  the  Act  of  1 868  was  intended  to  have  any  suci 
tion.  The  persons  who  were  in  contemplation  of  the  1 
in  the  Act  of  1868.  are  those  who,  although  employe 
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company,  are,  nevertheless,  engaged  or  employed  on  or  about  the 
company's  road  or  works  in  the  performance  of  some  act  or  busi- 
ness connected  therewith. 

In  the  second  place,  the  company  contends  that  the  court  erred 
in  the  general  charge  as  to  the  measure  of  damages,  according  to 
which  the  plaintiff  was  entitled  to  recover,  if  the  jury  should  find 
in  his  favor.  "  He  is  entitled,"  says  the  learned  court  in  the  gen- 
eral charge,  "  to  have  compensation  for  the  pain  and  suffering  he 
has  undergone  or  is  undergoing  or  is  likely  to  undergo  by  reason 
of  his  injuries ;  he  is  entitled  to  recover  for  whatever  may  be  the 
value  of  any  diminution  of  his  power  as  an  earner  of  wages  in  the 
support  of  himself.  If  his  capacity  for  earning  has  been  in  any 
way  diminished  by  this  accident,  he  is  entitled  to  money  compen- 
sation for  the  value  of  that  diminution.  He  is  entitled  to  be  com- 
pensated, in  other  words,  for  all  the  substantial  injury  to  his 
capacity  to  earn  money,  and  for  all  the  injury  to  his  comfort  and 
happiness,  and  for  all  the  pain  and  suffering  he  has  undergone  as 
a  result  of  this  accident  These  are  the  elements  that  he  is  en- 
titled to  receive  compensation  for.  In  addition  to  that,  if  you 
should  find  in  this  case  wanton  and  willful  misconduct  on  the  part 
of  the  agent  and  servant  of  this  defendant  corporation,  you  would 
be  entitled  to  g^ve  this  plaintiff  such  damages  as  you  should  con* 
sider  in  your  judgment  as  punitive,  as  a  punishment  for  such  will- 
ful and  wanton  misconduct,  but  only  if  you  should  find  it  to  be 
willful  and  wanton." 

It  is  contended  that  as  there  was  no  proof  of  any  previous  di- 
rection, or  of  any  subsequent  ratification  of  the  conductor's  act,  on 
the  part  of  the  company,  the  court  erred  in  permitting  the  jury  to 
impose  punitive  damages ;  in  other  words,  that  the  company  can- 
not be  punished  for  the  wanton  and  willful  act  of  a  mere  agent. 
It  seems  to  be  settled  by  the  preponderance  of  authority  in  this 
country,  that,  in  actions  against  corporations  for  injuries  received 
through  the  negligence  of  their  servants,  exemplary  damages  may 
be  recovered  when  the  injuries  are  wanton  and  malicious,  or  are 
inflicted  in  a  gross  or  outrageous  manner,  whether  the  act  was 
previously  authorized  or  subsequently  ratified  by  the  corporation 
or  not. 

It  is  scarcely  necessary,  we  think,  to  refer  in  detail  to  the 
numerous  cases  in  which  this  doctrine  is  asserted.     Some  of  them 


L. 


138 


AMERICAN  Negligence  Cases. 


are  collected  in  Sedgwick  on  the  Measure  of  Damages,  329,  nol 
and  in  Sedgwick's  Leading  Cases  on  Damages,  746,  note ;  andv 
may  cite  the  lollowing  cases,  among  many  others,  sustaining  tl 
view  of  the  law:  Atlantic,  etc.,  R.  Co.  v.  Dunn,  19 Ohio,  16 
Chicago,  etc.,  R.  Co.  v.  Bryan,  90  lU.  126  (1);  Hopkins 
Atlantic,  etc.,  R.  Co.,  36  N.  H.  9 ;  Phila.,  etc.,  R.  Co.  v.  Larkin, 
Md,  155  (2)  ;  Goddard  v.  Grand  Trunk  Ry.  Co.,  57  Mc.  202  (; 
Evans  v.  St.  Louis,  etc.,  R.  R.  Co.,  1 1  Mo.  App.  463  (4) ;  Sox 
em,  etc.,  R.  Co.  v.  Kendrick,  40  Miss.  374  (5)  ;  Bowler  v.  L 
3  Mete.  (Ky.)  312;  Phila.,  etc.,  R.  Co.  v.  Quigley,2i  How. 
S.)  202;  Milwaukee,  etc.,  R.  Co.  v.  Armes,  I  Otto,  49J. 
New  York  and  some  other  States,  the  law  would  appear  t 
otherwise.  Cleghorn  v.  N.  Y.  Central,  etc.,  R.  Co.,  56  N.  Y 
In  Massachusetts,  damages  would  seem  to  be  given  in  such  c 
on  the  ground  that  wantonness  in  the  wrongful  act  is  an  agg 
tion  of  the  injury;  they  are  said  to  be  given  not  as  a  punish 
however,  but  as  a  compensation  for  the  added  insult  and  inci 
mental  distress,  which  arises  where  the  injury  is  inflicted  th 
malice,  etc. 

In  Pennsylvania,  since  the  case  of  the  Lake  Shore  R. 
Rosenzweig,  113  Pa.  535  (6),  the  rule  would  seem  to  hav 
settled  in  accordance  with  the  preponderance  of  the  casi 
that  case,  Rosenzweig  entered  the  cars  at  Cleveland ;  he  v 
ing  upon  what  was  known  as  a  round-trip  ticket,  and  it  was 
that,  according  to  the  regulations  of  the  company,  this  ■ 
ticket  was  not  good  on  that  train.  When  the  conductor 
the  car  and  called  "  Tickets,"  Rosenzweig  handed  his  tickt 
conductor  who  handed  it  back  and  pulled  the  bell  cord  to 
train.  The  conductor  told  him  his  ticket  was  not  good 
had  orders  to  put  him  off.  Rosenzweig  insisted  that  t 
was  good,  but  offered  to  pay  his  fare.  The  conductor  tl 
"My  orders  are  to  put  you  off,  and  off  you  must  go. 


1.  Chicago,  B.  &  Q;  R.  R.  Co.  v. 
BrTan,  90  III.  116,  is  reported  in  8  Am. 
Neg.Cas.  175. 

3.  See  note  of  the  Larkin  case  in 
g  Am.  Neg.  Cas.  .i(6o, 

3.  Goddard  v.  Grand  Trunk  R'j,57 
Me.  303,  is  reported  in  8  Am.   Ne^. 


4.  See  note  of  the  Svan 
Am.  Neg.  Cas.  4S6. 

S-  There  it  a  note  of  th 
case  in  g  Am.  NefE-  Cas.  4* 

6.  Reported  in  thi!<  vc 
79,  a^if. 


».  316. 
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Rosenzweig  said :    "  For  God's  sake  don't  put  me  off  here ;  carry 
me  to  a  station."     The  conductor  replied  :   "  My  orders  are  to  put 
you  off,  and  off  you  must  get;  I  obey  orders,  if  I  break  owners." 
Rosenzweig  was  compelled  to  leave  the  train ;   he  was  a  mile  or 
more  from  the  Cleveland  depot;  was  in  the  dark,  in  a  strange 
place,  in  the  midst  of  many  railway  tracks,  with  cars  and  locomo- 
tives passing  and  repassing ;  whilst  groping  his  way  he  received 
the  injury  for  which  he  sued  the  company.    Our  brother  Trunkey, 
In  writing  the  opinion  of  this  court,  said  :      "  If  there  was  no  will- 
ful misconduct  by  the  conductor,  how  can  it  be  said  that  he  was 
not  recklessly  indifferent  to  the  consequences  likely  to  befall  the 
plaintiff?     If  the  suit  were  against  him  there  could  be  little  ques- 
tion that  the  jury  would  be  permitted  to  give  exemplary  damages. 
The  liability  of  railway  and  other  corporations  to  exemplary  dam- 
ages for  gross  negligence  is  well  settled.    The  general  rule  in  cases 
for  negligence  is  that  only  compensatory  damages  can  be  given. 
Juries  are  not  at  liberty  to  go  further  than  compensation,  unless 
the  injury  was  done  willfully,  or  was  the  result  of  that  reckless  in- 
difference to  the  rights  of  others,  which  is  equivalent  to  a  violation 
of  them.     There  must  be  willful  misconduct,  or  that  entire  want 
of  care  which  would  raise  a  presumption  of  conscious  indifference 
to  consequences:     Milwaukee  &  St.  P.  Ry.  Co.  v.  Armes,  91  U. 
S.  489.    The  corporation  is  liable  for  exemplary  damages  for  the 
act  of  its  servant,  done  within  the  scope  of  his  authority,  under 
circumstances  which  would  give  such  rights  to  the  plaintiff  as 
against  the  servant,  were  the  suit  against  him,  instead  of  the  cor- 
poration."    There  may  be  grave  doubts  expressed  as  to  the  pro- 
priety of  the  rule,  but  if  the  doctrine  of  this  is  adhered  to,  the 
responsibility  of  a  corporation  in  exemplary  damages  for  the  wan- 
ton and  willful  acts  of  its  servants,  is  clearly  established  in  Penn- 
sylvania. 

But,  under  the  evidence,  was  this  a  proper  case  for  punitive 
damages?  The  rule  that  imposes  this  measure  of  damages  is  a 
severe  one  at  the  best,  and  if  the  master  must  not  only  compen- 
sate the  injury  but  may  be  held  up  as  a  public  example  in  the 
payment  of  "smart  money,"  for  the  wanton  and  malicious  act  of 
another,  an  act  he  neither  authorized  nor  approved  and  of  which 
he  may  be  wholly  innocent,  merely  because  of  the  existing  rela- 
tion of    master   and    servant,   the    plainest   principles   of   justice 
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require  that  great  caution  should  be  observed  in  its  applicatio' 
Moreover,  the  well-known  disposition  of  juries  to  return  excess!' 
i-erdicts  in  this  class  of  cases  has  shown  that  the  doctrir 
although  designed  for  the  promotion  of  the  public  good,  is  cap 
ble  of  great  practical  abuse.  It  is  upon  this  ground,  inorc  tt 
any  other,  perhaps,  that  the  rule  had  not  been  univers: 
recognized. 

Exemplary  damages  are  allowed  only  where  the  act  complaj 
of  has  been  committed  willfully  and  maliciously,  or,  in  the  absc 
of  actual  malice,  where  it  has  bees  committed  under  circ 
stances  of  violence,  oppression,  outrage,  or  wanton  rccklessn 
Nagle  V.  MuUison,  34  Pa.  48.  When  there  is  no  evidence  w 
would  fairly  justify  a  jury  in  finding  that  the  wrongful  act  w 
the  general  character  stated,  the  question  of  exemplary  dan 
should  not  be  submitted  to  the  jury ;  in  the  absence  of  pr< 
these  circumstances  of  aggravation,  compensation  merely  ' 
rule:  Nagle  v.  Mullison,  supra.  To  leave  the  question  of 
tive  damages  to  the  jury  when  there  is  no  evidence  which 
warrant  a  verdict  for  other  than  compensatory  damages,  o 
to  instruct  them  that  they  may  find  such  damages  as  the 
deem  proper,  is  error:  Pittsburgh,  etc.,  Ry,  Co.  v,  Tayli 
Pa.  306;  Rose  v.  Story,  i  Pa.  190;  Amer  v.  Longstreth, 
145.  Therefore  in  Pittsburgh,  etc.,  R.  Co.  v,  Shisser,  ic 
157,  where  a  passenger  had  been  ejected  from  a  train  by  i 
or  on  misconception  of  his  rights  by  the  conductor,  it  v 
not  to  l>e  a  proper  case  for  exemplary  damages,  and  u{ 
ground  the  judgment  was  reversed.  So  in  Philadelphia 
Co.  V.  Quigley,  21  How.  213,  an  action  of  libel  in  whic 
plary  damages  were  given,  Mr.  Justice  Campbell  said : 
ever  the  injury  complained  of  has  been  inflicted  m: 
or  wantonly,  and  with  circumstances  of  contumely  or  i 
the  jury  are  not  limited  to  the  ascertainment  of  a  simple 
sation."  But  as  nothing  of  this  kind  under  the  evidence 
imputed  to  the  defendant,  the  judgment  was  reversed. 
waukee,  etc.,  Ry.  Co.  v.  Armes,  1  Otto,  489,  the  bill  of  < 
disclosed  this  state  of  facts:  Mrs.  Armes,  in  October,  i  ■ 
passenger  on  defendant's  train  of  cars,  which,  ^vhilst  ru 
speed  of  fourteen  or  fifteen  miles  an  hour,  collided  ■with 
on   the   same   track.     The   jar   occasioned  by    the    co 
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light,  and  more  of  a  push  than  a  shock.  The  fronts  of  the  two 
engines,  however,  were  demolished,  and  a  new  engine  removed 
the  train.  This  was  all  the  testimony  offered  by  either  party  as  to 
the  character  of  the  collision  and  the  cause  of  it,  but  there  was  ev- 
idence tending  to  show  that  Mrs.  Armes  was  thrown  from  her 
seat  and  sustained  the  injury  of  which  she  complained.  After 
the  evidence  had  been  submitted  to  the  jury,  the  court  gave  them 
the  following  instruction :  *'  If  you  find  that  the  accident  was 
caused  by  the  gross  negligence  of  the  defendant's  servants  con- 
trolling the  train,  you  may  give  to  the  plaintiff  punitive  or  exem- 
plary damages."  Mr.  Justice  Davis,  delivering  the  opinion  of  the 
court,  said :  "  The  jury  may  consider  all  the  facts  which  relate  to 
the  wrongful  act  of  the  defendant  and  its  consequences  to  the 
plaintiff ;  but  they  are  not  at  liberty  to  go  further,  unless  it  was 
done  willfully,  or  was  the  result  of  that  reckless  indifference  to  the 
rights  of  others  which  is  equivalent  to  an  intentional  violation  of 
them;  in  that  case  the  jury  are  authorized,  for  the  sake  of  public 
example,  to  give  such  additional  damages  as  the  circumstances 
require.  •  •  •  fo  do  this,  however,  there  must  have  been 
some  willful  misconduct,  or  that  entire  want  of  care  which  would 
raise  the  presumption  of  a  conscious  indifference  to  conse- 
quences. Nothing  of  this  kind  can  be  imputed  to  the  persons  in 
charge  of  the  train,  and  the  court  therefore  misdirected  the  jury." 
In  the  case  at  bar  the  facts  are  few  and  simple ;  the  plaintiff, 
who  was  a  boy  of  thirteen  years  of  age,  relates  the  occurrence 
thus:  "There  were  two  cars  coupled  together,  and  it  was  coming 
along,  and  I  jumped  on  the  first  one.  I  hallooed  out  my  papers, 
and  it  was  pretty  near  Third  street.  There  was  a  wagon  coming 
along.  I  did  not  want  to  jump  off  for  fear  the  wagon  might  run 
over  me ;  I  stood  on  the  bottom  step.  People  wanted  to  get  on ; 
the  conductor  shoved  me  on  the  arm,  and  turned  me  around, 
and  I  fell  between  the  two  cars.  I  fell  on  the  ground,  on  my 
side,  I  think ;  near  the  track,  between  the  track  and  the  cross- 
*"&  I  guess.  I  fell  between  the  two  of  them  (the  wheels)  ;  I  was 
standing  like  this,  on  the  bottom  step,  and  he  pushed  me  in  this 
way  (indicating)  and  I  turned  right  around,  and  fell  between  the 
two  cars.  It  was  the  hind  car  that  ran  over  me."  Mr.  Kath- 
arine, in  corroboration,  says  he  saw  the  conductor  raise  his  arm, 
as  if  to  push  the  boy  off,  but  whether  he  touched  him  or  not,  he 
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could  not  say.  Mr.  Haley  says  there  was  a  wagon  passing  and 
the  conductor  put  his  arm  out  and  pushed  him ;  that  the  boy  held 
on  to  the  rail,  then  dropped  his  grip,  and  fell  under  the  wheels. 
On  the  contrary,  the  conductor  testifies  that  he  did  not  push  the 
boy  off,  nor  intend  to  do  so ;  that  he  did  not  touch  him  at  all,  and 
in  this  he  is  supported  by  several  witnesses.  The  jury  has  founds 
however,  that  he  did  push  him  off ;  that  in  consequence  thereof 
the  injury  occurred,  and  our  further  consideration  of  the  case 
must  proceed  upon  the  assumption  of  the  fact  thus  found. 

But  was  the  act  accompanied  by  circumstances  which  would 
characterize  the  conductor's  conduct  as  willful  and  wanton,  reck- 
less or  oppressive  ?  Jones  was  the  conductor  of  the  car ;  his  duty 
was  to  clear  the  way  for  the  exit  and  entry  of  the  passengers  with- 
out unreasonable  delay.  The  plaintiff,  whilst  privileged  to  enter 
and  leave  the  car,  was  there  by  the  conductor's  perniission  only ; 
he  was  standing  on  the  lower  step  of  the  car,  which  was  approach- 
ing the  crossing,  and  there  were  passengers  at  the  crossing  who 
wished  to  enter  the  car.  The  conductor,  without  rudeness,  and 
with  proper  care,  that  the  boy  should  receive  no  injury,  had  a  right, 
as  soon  as  the  car  should  stop,  to  hasten  the  little  boy's  exit,  in 
order  to  facilitate  the  admission  of  the  passengers.  There  had 
been  no  previous  ill  will  on  part  of  the  conductor  toward  the 
boy.  There  was  not  an  unkind  word  spoken.  All  that  appears  is 
that  the  conductor  pushed  him  **  on  the  arm."  Whether  this  push 
was  a  gentle  or  violent  one,  whether  it  was  given  in  anger  or  wan- 
tonness, or  merely  as  a  suggestion  that  the  lad  must  make  way  for 
the  passengers,  is  not  shown.  There  is  nothing  to  show  that  the 
conductor  intended  to  push  him  off,  or  indeed  to  do  the  boy  any 
harm.  The  mere  fact  that  he  pushed  him  on  the  arm  does  not 
indicate  that  the  act  was  wanton  or  malicious.  There  are  no  cir- 
cumstances, we  think,  which  would  justify  a  jury  in  finding  that 
the  act  was  wanton  and  willful,  or  that  the  conductor  was  moved  by 
any  feelings  of  violence,  outrage,  or  reckless  indifference  to  con- 
sequences. For  all  that  appears  we  might  well  suppose  that  the 
conductor,  in  the  effort  to  dispatch  his  duty,  was  wholly  uncon- 
scious of  the  fact  that  he  had  pushed  the  boy  on  the  arm.  There 
can  be  no  justification,  of  course,  for  the  negligent  act  of  pushing 
a  little  boy  off  a  moving  car,  and  for  the  consequences  of  such  an 
act  the  offending  party  will  ordinarily  be  held  to  compensate  the 
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injury.  But  whether  he  will  also  be  punished  for  the  act,  must 
depend  upon  the  manner  or  motive  in  which  the  act  is  done. 

In  the  retrial  of  this  case,  care  must  be  taken  also  that  the 
plaintiff  shall  not  be  allowed  to  recover  for  any  matter  or  thing  to 
which  his  father  may  be  entitled,  in  any  action  pending  or  to  be 
brought,  for  damages  resulting  to  him  from  the  same  injury. 

The  judgment  is  reversed,  and  a  venire  facias  de  novo  is  awarded. 

SUDDEN  START  OF  STREET  CAR  — PASSENGER 
STANDING  IN  CAR  INJURED.—  In  Continental  Passenger 
R'y  Co.  ▼.  Swain,  13  W.  N.  C.  41  (Pa.  Sup.  1883),  an  action  for 
injuries  to  a  passenger  on  defendant's  street  car,  it  appeared  that 
plaintiff,  a  woman  about  twenty-nine  years  of  age,  boarded  de- 
fendant's car,  but  the  car  being  •  crowded  was  obliged  to  stand 
without  support.  A  team  of  eight  mules  was  required  on  a  part  of 
the  trip  to  start  the  car  and  the  team  started  the  car  with  a  sud- 
den jerk,  throwing  the  plaintiff  backward,  but  not  quite  off  her 
feet,  and  her  spine  was  injured.  Verdict  for  plaintiff  for  $12,000, 
but  on  remittitur  being  entered  for  all  over  the  sum  of  $10,000,  judg- 
ment was  given  for  the  latter  amount.  On  appeal,  judgment 
affirmed,  the  court  holding  that  the  question  of  negligence  was 
properly  for  the  jury. 

PASSENGER  ON  STREET  CAR  INJURED  BY  SUDDEN 
STOPPING  OF  CAR.— In  Clow  ▼.  Pittsburgh  Traction  Co., 

158  Pa.  St.  410  (1893),  judgment  for  plaintiff  for  $7,750  was  af- 
firmed where  **  on  the  trial  it  appeared  that  on  May  16,  1891,  plain- 
tiff was  a  passenger  on  one  of  defendant's  cable  cars  on  Fifth 
avenue,  Pittsburgh.  When  the  car  reached  the  vault  in  front  of 
the  company's  power  house  near  Washington  street,  it  was  sud- 
denly and  without  warning,  stopped,  and  plaintiff  was  thrown  for- 
ward, sustaining  fracture  of  the  clavicle  and  other  injuries.  Evidence 
for  plaintiff  showed  that  the  glass  in  the  windows  of  the  car  was 
broken,  and  one  witness  testified  that  the  car  was  badly  wrecked. 
No  explanation  was  given  as  to  the  cause  of  the  accident." 

INJURED  WHILE  STANDING  IN  CROWDED  STREET 
CAR.— In  Whipple  ▼.  West  Philadelphia  Passenger  R'y 

Co.,  2  W.  N.  C.  (Pa.)  559  (Common  Pleas,  No.  4,  1876),  judg- 
ment for  plaintiff  for  $5,500  in  action  for  injuries  sustained  while  a 
passenger  on  defendant's  street  car  was  affirmed.  On  the  trial  it 
appeared  that  plaintiff,  a  woman  about  thirty  years  old,  boarded  a 
street  car  of  defendant's  and  being  obliged  to  stand,  owing  to  car 
being  crowded,  held  on  for  support  to  the  hands  of  a  lady  friend 
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who  was  seated  immediately  in  front  of  her,  uod  u  the  car  reach 
the  terminus  it  iras  driven  against  the  bumper  at  the  end  o[  I 
track  with  such  force  as  to  throw  plaintiff  on  her  face  on  the  & 
of  the  car,  fracturing  her  knee  and  producing  a  permanent  mju 


LAING  V.  COLDER. 

Suprtwu  Court,  PeHnsylvania,  May   Term,  1848. 
[Reported  [d  8  Pa.  479.] 

DAMAGES. —  Id  an  action  to  recoTcr  damagca  for  injuries  from  negUi 
damages  cot  immediately  [««ulting  from  the  iajurj'  cannot  be  pror 
lesi  spcciallj  laid. 

RES  GEST.£.—  It  was  Dot  error  to  permit  evidence  ihowing  that  immt 
after  the  injarj  to  plaintiff  occurred,  dcfcDdants  bad  taken  plaint 
hotel  and  procured  sor^cal  aid. 

ARM  OUT  OF  WINDOW  — DANGEROUS  POSITION  — NOT 
Where  plaintiff,  while  a  passcDger  od  defendant's  train,  permitted  1 
to  extend  outside  of  the  window  of  the  car,  and  while  pasaing  over 
his  arm  was  broken,  it  was  held  that  the  defendant  was  not  liable 
notice  was  giren  of  the  danf^r,  which  the  plaintiff  might  have  av< 

LOSS  OF  GOODS  — LIMITED  LIABILITY.— Common  carrier*  i 
their  liabilitjr  for  loss  of  goods  intrusted  to  them  bjr  notice  to  p 
that  the  baggage  is  at  their  own  risk. 

In  error  from  the  Common  Pleas  of  Dauphin  County. 
ment  affirmed. 

Action  on  the  case  for  negligence,  whereby  the  plaini 
was  broken  whilst  he  was  travelling  in  a  railroad  car  ol  th< 
ants' ;  and  also  for  the  loss  of  his  baggage.  The  plaintiff 
for  damages  arising  from  the  pain,  loss  of  time,  and  expi 

The  first  exception  was  to  the  refusal  o(  the  court  to  i 
plaintiff  to  prove  the  number  of  his  family  dependent  < 
support,  and  that  in  consequence  of  the  injury  he  had  bt 
barrassed  in  his  circumstances.  There  was  no  averm 
narr.  of  special  damages  on  these  grounds. 

The  second,  was  for  permitting  defendants  to  show 
diately  after  the  injury  occurred,  they  had  taken    hin 
and  procured  surgical  aid. 

It  appeared  that  the  accident  occurred  whilst  the  cs 
ing  over  a  bridge,  which  was  so  narrow  that  the  pla' 
lying  outside  of  the  car  window  was  caught  by  the  bri. 
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arm  broken.  The  fifth  exception  was  for  permitting  defendants 
to  prove  that  during  the  journey  warning  had  been  given  by  their 
agent  to  a  passenger  named  Long,  of  the  danger  of  putting  his 
feet  or  arms  out  of  the  window,  and  that  he  sat  so  near  plaintiff 
that  the  warning  must  have  been  heard  by  him.  It  was  also 
proved  that  printed  notices  were  put  up  in  the  cars  warning  pas- 
sengers not  to  put  their  arms  or  heads  outside  the  windows,  and  that, 
immediately  before  reaching  the  bridge,  notice  was  given  in  a  loud 
voice  to  the  passengers  to  keep  their  heads  and  arms  inside  the  car. 

With  regard  to  the  loss  of  the  baggage,  the  evidence  was,  the 
<Iefendants  had  placed  placards  in  their  ofhce,  and  also  printed  on 
the  tickets,  one  of  which  plaintiff  purchased,  a  statement  that  all 
baggage  was  at  the  owner's  risk.  The  plaintiff's  baggage,  for 
which  the  action  was  brought,  was  a  carpet-bag.  When  he  left  the 
car  he  informed  the  agent  it  was  a  valise.  The  agent  not  finding 
it,  the  carpet-bag  was  carried  on,  but  subsequently  returned  to 
plaintiff  after  this  action  was  brought. 

Eldred,  P.  J.,  instructed  the  jury  that  a  carrier  of  passengers 
was  bound  to  furnish  suitable  conveyances,  such  as,  with  due  care 
and  proper  attention,  would  carry  passengers  safely,  unless  inter- 
rupted by  some  accident  which  no  human  wisdom  could  foresee. 
That  he  must  give  notice  of  approaching  danger,  or  of  the  dan- 
gerous places  on  the  route,  if  some  are  more  dangerous  than 
"Others.  This  notice  must  be  full  and  complete  to  all  persons 
who  travel,  whether  learned  or  unlearned.  The  slightest  negli- 
gence in  any  of  these  particulars  makes  him  liable  for  all  damages. 
That,  in  the  present  case,  the  presumption  was,  there  had  been 
negligence,  and  it  was  for  defendants  to  show  that  they  had  done 
everything  in  their  power  to  relieve  themselves,  or  that  it  resulted 
from  the  plaintiffs  negligence  and  folly.  That  a  printed  notice  of 
the  danger  of  passengers  putting  their  hands  out  of  the  windows 
was  not  sufficient ;  but  if  they  had  given  plaintiff  sufficient  warn- 
ing as  they  approached  the  bridge,  this  would  discharge  them. 
That  the  care  taken  of  the  plaintiff  by  defendants  after  the  accident, 
was  no  defense  to  the  action. 

As  to  the  loss  of  the  baggage,  he  said  the  special  contract  limit- 
ing their  liability  would  protect  them  if  this  were  brought  home 
to  plaintiff,  but  even  then,  if  there  were  any  negligence,  they 
would  be  liable. 

X — lO 
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The  plaintiff  insisted  the  court  should  have  charged 
defendants  were  bound  to  have  cars  so  constructed  that  p 
could  not  put  their  hands  or  arms  out. 

The  exceptions  to  evidence,  and  the  charge  of  the  cc 
assigned  for  error. 

Alricks  and  Fisher,  for  plaintiffs  in  error. 

Boas  and  McCormick,  for  defendants  in  error. 

Bell,  J,— The  evidence  mentioned  in  the  first  bill 
tions  were  rightly  excluded.  The  plaintiff  went  lor  ger 
ages,  under  the  common  allegation  of  damnum.  Dama 
necessarily  result  from  the  act  complained  of,  are  prope: 
general  damages,  and  may  be  shown  under  the  comn 
tion ;  for  the  defendant  must  be  presumed  to  be  aw 
necessary  consequences  of  his  conduct,  and  therefore 
taken  by  surprise  in  the  proof  of  them.  But  damages  t 
necessarily  flow  from  the  principal  fact,  though  possible 
upon  it,  are  denominated  special.  As  the  law  does 
these,  they  must,  to  prevent  surprise  on  the  defenda; 
ticularly  specified  in  the  declaration,  or  the  plaintiff  - 
permitted  to  give  evidence  of  them.  An  illustration 
tinction  is  furnished  by  Simpson  v.  McCoy,  15  Mass.  4 
trespass  for  breaking  and  entering  the  plaintiff's  ho 
was  held  that  evidence  might  be  given  of  keeping  the  i 
for  that  was  a  direct  consequence  of  the  wrongful  entr 
party  was  not  permitted  to  prove,  under  the  a/ia  eno. 
sault  and  battery  committed  at  the  same  time,  lor  th 
cannot  be  supposed  to  come  prepared  to  defend  ag; 
plaint  of  which  he  has  no  notice.  Now,  injuries  to 
consist  in  the  pain  suffered,  bodily  or  mental,  and  in  t 
and  loss  of  property  they  occasion.  In  estimating  d 
jury  may  consider  not  only  the  direct  expenses  incu 
plaintiff,  but  the  loss  of  his  time,  the  bodily  sufferi 
and  any  incurable  hurt  inflicted ;  lor  these  may  be  cli 
necessary  results.  But  alleged  damages  sustained  b; 
tiff,  from  the  circumstance  of  his  being  the  head  of 
pendent  upon  him,  have  no  necessary  connection  wi 
done  to  his  person.  Such  damages  may  or  may 
temporary  bodily  disability.  They  may.  but  do  not 
attend  upon  it.     Whether  they  do  or  not  is  to  be  del 
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by  a  consideration  of  the  principal  fact  complained  of,  but  by 
looking  to  the  pecuniary  condition  of  the  sufferer,  his  capacity  for 
labor,  his  social  relations,  and,  it  may  be,  to  other  independent 
facts.  Damages  of  this  nature  are,  therefore,  not  direct  or  neces- 
sary, but  special,  as  being  possible  only,  and  must  be  specially 
averred  to  let  in  evidence  of  them. 

We  see  no  objection  to  the  evidence  comprised  in  the  second 
bill.  What  the  defendant  offered  to  show,  was  but  part  of  the 
same  transaction  of  which  the  plaintiff  has  already  given  proof. 
Being  strictly  res  gestcB^  we  do  not  see  how,  properly,  it  could  have 
been  excluded.  If  it  be  admitted  the  witnesses  went  further  by 
proving  subsequent  attention  paid  to  the  plainti£f  by  the  defend- 
ants' servants,  it  was  not  a  part  of  the  offer.  Any  injury  that 
might  thus  have  been  done  to  the  plaintiff 's  case,  we  are  bound  to 
presume  was  prevented  by  the  instruction  of  the  court  on  this  head. 

The'  third  and  fourth  bills  are  rightly  abandoned,  as  being 
founded  in  a  mistake  of  fact. 

The  subject  of  the  fifth  was  clearly  evidence,  if  heard  by  Laing. 
A  question  for  the  jury  was,  whether  the  hurt  suffered  was  as- 
cribable  to  the  negligence  of  the  defendants'  agents,  or  to  the 
laches  of  the  plaintiff  himself.  Now,  certainly,  the  warning  given  by 
Dougherty,  to  another  passenger,  about  the  time  or  shortly  before 
the  plaintiff's  arm  was  broken,  if  heard  by  him  and  disregarded, 
furnished  some  evidence  of  gross  carelessness  on  his  part,  more 
especially  when  connected  with  the  caution  of  the  conductor, 
Minsker.  Whether  the  plaintiff  did  so  hear,  was  a  question  of 
fact  to  be  determined  by  the  jury,  under  all  the  circumstances,  as 
he  was  within  earshot,  and  might  have  heard.  In  the  absence 
of  remark  or  confession  by  him,  it  was  obviously  impossible  to 
give  express  proof  of  the  fact. 

The  remaining  bill,  also  called  the  fifth  in  the  paper-book,  is 
there  by  mistake,  not  being  assigned  for  error. 

After  a  critical  examination  of  the  instructions  given  to  the  jury, 
we  have  failed  to  discover  any  error.  It  is  long  since  settled  that 
the  common-law  responsibilities  that  attach  to  carriers  of  goods 
for  hire,  do  not,  as  a  whole,  extend  to  passenger  carriers.  Lilce 
the  former,  the  latter  are  not  insurers  against  all  such  accidents 
and  injuries  as  are  not  occasioned  by  the  act  of  God,  or  the  public 
enemy.     But  though  in  legal  contemplation  they  do  not  warrant 


]48  AMERICAS  NEGLIGENCE  CaSBS 

the  absolute  safety  of  their  passengers,  they  are  yet  bound  to  I 
exercise  of  the  utmost  degree  of  diligence  and  care.  The  slight 
neglect  against  which  human  prudence  and  foresight  may  giu 
and  by  which  hurt  or  loss  is  occasioned,  will  render  them  liablt 
answer  in  damages.  Nay,  the  mere  happening  ol  an  injun 
accident,  raises,  prima  facie,  a  presumption  of  neglect,  and  tht 
upon  the  carrier  the  onus  of  showing  it  did  not  exist 
punctilious  attention  to  the  safety  of  the  passenger  embrace! 
duty  of  providing  strong  and  sufficient  carriages,  or  other  coi 
ances  for  the  journey,  in  every  respect,  sea,  road,  and  river-wo 
safe  and  steady  horses,  or  other  means  of  progression;  and  s' 
drivers,  conductors,  and  other  agents,  whose  duty  it  is  to  use 
precaution  against  danger.  Should  there  be  the  least  faili 
any  of  these  things,  the  proprietors  have  failed  in  the  discha 
their  legal  obligations.  Above  all,  if  there  be  in  any  part 
road,  a  particular  passage  more  than  ordinarily  dangerc 
requiring  superior  circumspection  on  the  part  of  the  passen; 
conductor  of  the  vehicle  is  bound  to  give  due  notice  of  il 
failure  to  do  so  will  make  his  principal  responsible.  Wei 
principles  sufficiently  indicated  to  the  jur}'  by  the  charge 
court?  It  is  impossible  to  read  it  and  not  perceive  the  ! 
anxiety  with  which  the  court  repeatedly  pressed  on  the  ; 
extreme  care  and  watchfulness  the  law  exacts  at  the  ha 
carrier  of  persons.  The  instruction  upon  this  head  was 
emphatically  given,  but  repeated,  so  that  men  of  ordinal 
gence  could  not  fail  to  be  impressed  with  it.  No  fault  c 
fore,  reasonably  be  found  with  the  general  tenor  of  th 
But  particular  features  are  complained  of.  Some  of 
brought  to  view  by  the  second  and  third  specifications 
not,  however,  see  any  error  here,  positive  or  negative. 
could  not,  with  propriety,  have  said  what  it  is  compl 
omitted,  and  the  questions  of  fact  noticed  in  the  sec< 
ment  of  error  were  properly  left  to  the  jury.  An  attei 
court  to  assume  the  decision  of  these  would  have  been 
What  was  said  as  to  the  cars  having  passed  the  br 
before  and  after  the  plaintiff's  accident,  is  sustained 
dence,  and  the  accompanying  reflections  of  the  court  a 
by  the  law.  Indeed,  it  is  difficult  to  perceive  upon  iv 
the  plaintiff  takes  exception  to  them. 
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But  that  part  of  the  charge  most  strenuously  assailed  is  set  out 
in  the  fourth  error.  Complaint  is  made  that  the  court  itself  did 
not  undertake  to  decide  that  the  notice  given  by  Minsker  was 
insufficient.  Had  they  done  so,  it  would  clearly  have  been  error ; 
for  all  the  cases  agree  that  the  question  of  negligence,  including 
the  sufficiency  of  a  necessary  warning,  is  for  the  jury,  under  the 
guidance  of  the  court:  Curtis  v,  Drinkwater,  22  Eng.  Com.  L.  5 1 
(i)  ;  Ware  v.  Gay,  11  Pick.  106  (2)  ;  and  this  is  the  doctrine  of 
Dudley  v.  Smith,  i  Camp.  167  (3),  the  case  most  strongly  relied 
on  by  the  plaintiff.  As  every  instance  must  depend  on  its  own 
circumstances,  the  law  can  but  lay  down  the  rule  that  such  warn- 
ing is  to  be  given  as  will  put  the  passengers  upon  their  guard, 
leaving  it  to  the  jury  to  say  how  the  fact  was.  This  was  done 
here.  The  court  refused  to  say  the  warning  was  either  sufficient 
or  insufficient,  but  left  that  to  the  jury,  with  proper  instructions. 
As  no  fault  in  the  car  in  which  the  plaintiff  was  could,  with  truth, 
be  alleged,  the  question  of  warning  on  the  one  hand,  and  of  heed- 
lessness on  the  other,  was  in  fact  the  point  of  the  case.  Whether 
warning  was  given  in  a  manner  to  call  the  plaintiff's  attention  to 
it,  was  fairly  put  by  the  court. 

It  only  remains  to  consider  the  exception  taken  to  what  was 
said  on  the  subject  of  the  plaintiff's  baggage.     Stage  and  car  pro- 

r.  In  Curtis  v.  Drinkwater,  2  B.  &  found  specially  by  them  amounted  to 

Ad.    169,    33    Eng.  Com.   L.   51,   an  negligence. 

action  against  a  coach  proprietor  for  2.  See  note  of  Ware  v.  Gay,  11 
negligence,  it  appeared  that  the  Pick.  106,  in  9  Am.  Neg.  Cas.  426. 
plaintiff  became  an  outside  passenger ;  3.  In  Dudley  v.  Smith,  i  Camp, 
that  there  was  luggage  on  the  roof  of  167,  it  was  held  that  the  proprietor  of 
the  coach;  and  no  iron  railing  be-  a  stage  coach  is  answerable  for  the 
tween  the  luggage  and  passengers;  negligence  of  the  driver,  from  the 
and  that  the  plaintiff  being  seated  usual  place  of  taking  passengers,  not 
with  her  back  to  the  luggage,  was,  by  only  till  the  coach  arrives  at  its 
a  sudden  jolt,  thrown  from  the  coach,  destination,  but  till  the  passengers 
and  her  leg  was  thereby  broken.  The  are  safely  set  down.  Held,  also,  that 
judge  directed  the  jury  to  find  for  the  the  driver  of  a  stage  coach,  before 
plaintiff,  if  of  opinion  that  the  injury  passing  through  any  place  that  is  dan- 
sustained  was  occasioned  by  the  neg-  gerous,  is  bound  to  inform  the  pas- 
ligence  of  the  defendant.  The  jury  sengers  of  the  full  extent  of  the 
found  for  the  plaintiff,  and  stated  that  danger ;  and  if  he  proceeds  without 
they  so  found  on  account  of  the  im-  giving  them  this  information,  the 
proper  construction  of  the  coach,  and  proprietor  is  liable  for  any  injury  they 
of  the  luggage  being  on  the  seat :  may  thereby  suffer,  which  they  might 
Held,  that  the  case  was  properly  sub-  have  escaped  by  alighting. 
mitted  to  the  jury,  and  that  the  facts 
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prietors  stand  on  the  footing  of  common  carriers  in  respect  to  the 
baggage  intrusted  to  their  care.  It  has  been  a  subject  of  fre- 
quently expressed  regjret  by  many  of  our  judges,  that  a  common 
carrier  was  ever  permitted  to  limit  the  responsibility  which,  as  a 
general  rule,  binds  him  for  the  absolute  safety  of  the  goods  com- 
mitted to  him.  The  expediency  of  recognizing  in  him  a  right  to 
do  so  by  a  general  notice,  such  as  was  given  here,  has  been 
strongly  and  justly  questioned,  and,  in  some  of  our  sister  States, 
altogether  denied.  Were  the  question  an  open  one  in  Pennsyl- 
vania, I  should,  for  one,  unhesitatingly  follow  them  in  repudiating 
a  principle  which  places  the  bailor  absolutely  at  the  mercy  of  the 
carrier,  whom,  in  a  vast  majority  of  instances,  he  cannot  but 
choose  to  employ.  The  reasons  which  would  govern  me  are  no- 
where better  expressed  than  by  Gibson,  Ch.  J.,  in  Atwood  v. 
Reliance  Transportation  Co.,  9  W.  87.  ,  Yet  he  concludes  by  con- 
ceding that  it  is  perhaps  too  late  to  say  that  a  carrier  may  not 
accept  his  charge  on  special  terms.  Since  then,  it  has  been  ex- 
pressly decided  in  Bingham  v.  Rogers,  6  W.  &  S.  495,  that  a 
common  carrier  may  limit  his  liability  by  notice  to  passengers, 
such  as  was  given  in  this  case,  that  the  baggage  is  at  their  own 
risk.  This  must  now  be  taken  as  the  law  of  this  State,  and  the 
court  below  asserted  nothing  beyond  it. 

But  as  carriers  are  still  liable  for  negligence,  they  may  rebut  the 
imputation  by  showing  that  the  negligence  was  on  the  part  oi 
the  owner.  This  is  all  the  court  said  in  its  remarks  upon 
Minsker's  testimony  on  this  head.  There  is  nothing  in  the  sixth 
error. 

Judgment  affirmed. 
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NEW  JERSEY  RAILROAD  COMPANY  v. 

KENNARD. 

Supreme  Court,  Pennsylvania,  i8^j, 
[Reported  in  ai  Pa.  203.] 

ARM  OUT  OF  WINDOW— CONSTRUCTION  OF  CAR.  — The  propo- 
sition is  not  sound  as  a  general  principle,  that  "  no  car  is  road-worthj  if 
the  windows  are  not  so  constructed  as  to  prevent  the  passengers  from  put- 
ting their  arms  through  them";  but  it  is  applicable  to  a  road  which  in 
Bome  places  is  so  narrow  as  to  endanger  projecting  limbs  (i). 

I^UTY  OF  CARRIER. — A  carrier  of  passengers  or  goods  is  bound  to  pro- 
^de  a  proper  vehicle ;  in  default  of  which  he  becomes  responsible  for  anj 
ioss  or  injury  which  may  be  suffered ;  provided  it  happen  without  negli- 
gence or  misconduct  on  the  part  of  the  party  injured. 

SAME.— A  carrier  of  passengers  is  bound  to  omit  no  caution  which  may  con- 
duce to  their  safety. 

This  case  came  up  from  the  Nisi  Prius.     Judgment  affirmed. 

Action  on  the  case  by  Manning  Kennard  against  the  New 
Jersey  Railroad  and  Transportation  Company,  to  recover  dam- 
^es  for  personal  injuries  to  the  plaintiff,  by  the  breaking  of  his 
^^-  The  plaintiff  was  a  passenger  in  the  defendant's  cars,  on  a 
journey  from  New  York  to  Philadelphia,  on  August  27,  1849. 
'n  the  course  of  the  journey  the  cars  pass  over  the  Delaware 
^nd  Raritan  Canal,  at  Trenton.  The  cars  pass  the  canal  by  a 
'^"dge,  the  side  of  which,  opposite  the  window,  where  the  plain- 
tiff was  sitting,  is  lined  or  sheathed  with  weather-boarding,  so  as 
to  present  a  smooth,  plain,  unbroken  surface,  from  each  end  of  the 
bridge  to  the  king  post  (or  post  in  the  center  of  the  bridge),  with 
^Uch  it  is  in  line,  the  king  post  forming  a  part  of  the  sheathing ; 
^  that  any  projection  from  the  window  would  impinge  against 
*c  face  of  the  post  opposite  the  window.  At  this  post  it  was 
alleged  that  the  plaintiff's  arm  was  broken.  A  curve  existed  on 
the  bridge.  The  bridge  did  not  belong  to  the  defendants ;  was  not 
Mt  by  them ;  and  was  not  on  their  railroad.    It  was  built  in  1 844. 

There  was  a  contusion  on  the  plaintiffs  arm,  about  two  and  a 
half  inches  above  the  elbow,  and  the  fracture,  was  a  little  above 

!•  The  ruling  in  the  Kennard  case      Pa.  St.  294,  the  case  next  reported  in 
^  overruled  in  Pittsburg  &  Con-      this  volume. 
»eUi»ille  R.  R.  Co.  r.  McClurg,  56 
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the  contusion.  There  was  also  another  contusion  about  as  far 
below  the  elbow  as  the  fracture  was  above  it ;  there  was  no  con- 
tusion or  abrasion  of  the  elbow  itself. 

The  witnesses  testified  that  there  was  no  danger  of  such  an  acci- 
dent to  a  passenger  keeping  his  arms  inside  the  car.  No  injury  to 
a  passenger  had  before  occurred  there,  but  the  cars  had  struck 
against  the  king  post  before. 

The  material  question  upon  the  whole  case  was :  Whether  the 
defendants  were  obliged  so  to  construct  their  cars  with  slats,  bars, 
wire  gauze,  or  other  barricades,  at  the  windows,  so  that  a  passen- 
ger could  not  put  his  arms  out  at  the  windows;  and,  if  defendants 
did  not  do  so,  whether  they  are  liable? 

Gibson,  J. — "  A  carrier  of  either  goods  or  passengers  is  bound 
to  provide  a  carriage  or  vehicle,  perfect  in  all  its  parts ;  in  default 
of  which  he  becomes  responsible  for  any  loss  or  injury  that  may 
be  suBered,  provided  it  happen  without  negligence  or  misconduct 
on  the  part  of  the  party  injured.  A  carrier  of  passengers  is  bound 
to  omit  no  precaution  that  may  conduce  to  their  safety.  He  is 
bound  to  guard  beforehand  against  every  apparent  danger  that 
may  beset  them.  The  dangers  incident  to  travelling  in  railway 
cars  are  few  in  comparison  with  those  incident  to  other  modes  of 
travel ;  but  among  the  most  prominent  of  them,  is  risk  of  injury  to 
limbs  stuck  out  of  the  windows,  where  the  cars  are  not  so  con- 
structed as  to  prevent  it  Any  one  who  has  travelled  by  railway 
must  have  observed  that  even  the  most  careful  passengers  forget 
the  risk,  and  unconsciously  suffer  their  elbows  to  slip  out  beyond 
the  window  sill.  What  can  the  carrier  do  to  prevent  it?  *  *  * 
No  more  is  required  than  a  few  metallic  rods  set  in  the  windows- 
perpendicularly  or  horizontally,  or  a  netting  of  wire  work,  or  even 
wooden  slats.  None  of  these  would  materially  impede  the  circu- 
lation of  the  air,  or  abridge  the  comfort  of  the  passengers,  while  it 
would  make  their  safety  sure.  (A  car  without  any  of  these  apph- 
ances  is,  to  coin  a  phrase,  not  road-worthy,  and  a  carrier  is  responsi- 
ble for  any  loss  that  may  happen  from  that  cause  alone.)  Risking 
his  passengers  in  an  unsafe  car,  it  behooves  him  to  use  every 
means  in  his  power  to  guard  against  danger  from  it  at  dangerous 
places,  by  audibly  proclaiming  in  the  car  the  necessity  of  keeping 
arms  and  heads  inside.  If  any  one  should  disregard  such  warn- 
ing, he  would  incur  the  charge  of  willful  neglect  of  his  own  safety ; 
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and  when  there  is  negligence  on  both  sides,  neither  party  is 
answerable  for  any  injury  from  it  It  is  not  pretended  that  the 
passengers  were  warned  not  to  put  out  their  arms  in  passing  this 
bridge,  and  so  far  the  case  is  against  the  defendant. 

"  But  even  verbal  warning  might  not  protect  the  carrier  in  every 
case.  It  will  be  of  no  service  to  a  foreigner  ignorant  of  the  lan- 
guage, or  to  a  sleeping  passenger,  or  to  a  child  incapable  of  rea- 
son. The  utmost  care  of  a  parent  or  nurse  is  insufHcient  to 
restrain  a  child's  curiosity  to  look  at  things  outside.  Should 
either  of  these  be  injured  by  want  of  a  proper  construction  ol  the 
car,  an  action  would  lie  for  it.  Nor  would  written  notice  stuck 
up  be  any  better.  There  may  be  passengers  who  can't  read,  and 
they  would,  of  course,  not  be  affected  by  it.  Others  may  get 
into  the  car  at  night,  and  some  might  not  observe  it  even  in  day- 
time, and  neither  of  these  would  be  chargeable  with  negligence. 
At  best,  however,  such  motive  is  too  general  to  be  of  service.  It 
gives  no  more  than  general  information,  known  to  everybody 
without  it,  that  injury  may  result  from  putting  heads  or  limbs 
through  the  windows.  It  would  seldom  be  recollected  at  the 
critical  moment;  but  it  would  be  otherwise  in  regard  to  particular 
information  at  a  particular  time  of  a  particular  danger  at  a  partic- 
ular place.  Surely  a  written  notice  is  not  an  equivalent  for  a 
properly  constructed  car.     But  there  was  not  even  that 

"  I  will  not  say  that  there  might  not  be  cases  of  injury  to  a  pas- 
senger from  his  own  negligence,  in  the  absence  of  all  the  pre- 
cautions I  have  mentioned.  A  man  who  would  choose  to  loll  on 
the  window  sill  with  his  head,  arms,  and  a  part  of  his  body  hang- 
ing outside  of  it,  would  not  ride  like  a  prudent  man  or  a  gentle- 
man, and  he  would  have  to  bear  the  consequences  of  his 
foolhardiness.  But  if  he  were  sitting  at  the  time  as  passengers 
usually  sit,  the  case  would  be  different  entirely. 

"  Now  it  is  a  notorious  custom  in  railway  cars,  and  it  is  proved 
to  be  so  by  the  evidence  in  the  cause,  for  passengers,  next  to  the 
windows,  to  rest  their  elbows  on  the  sills  of  them;  and  (carriers 
are  bound  to  take  notice  of  the  customs  and  habitudes  of  rail- 
way passengers,  and  to  provide  for  them.  If  a  passenger, 
therefore,  sits  and  rides  in  a  car  as  others  generally  do,  and 
receives  injury  from  an  imperfect  construction  of  it,  the  carrier  is 
Kable  for  it) 
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"  It  is  urged  that  his  contract  is  to  carry  the  passenger  inside 
of  the  car,  and  that  he  has  nothing  to  do  with  anything  which 
happens  outside  of  it,  (That  would  be  true  in  regard  to  a  pas- 
senger who  was  standing  on  one  of  the  platforms  to  enjoy  his 
cigar,  the  air,  or  the  prospect;  the  risk  of  danger  from  his  position 
would  be  extraordinary,  and  exposure  to  it  would  be  rash  as  well 
as  willful;  but  in  regard  to  leaning  on  the  window  sills  the  case 
would  be  different.  A  passenger  is  not  entered  as  a  bale  of 
goods,  nor  is  he  bound  to  behave  like  one.  He  is  entitled  to  alt 
comforts  which  change  of  position  and  change  of  place  may 
afford.  He  may  have  his  elbows  on  the  window  sills,  ride  back 
foremost  or  face  foremost;  and  the  occupants  of  adjoining 
benches  may  reverse  one  of  them  for  the  purposes  of  conversa- 
tion, as  was  done  in  this  case,  without  incurring  the  charge  of  re- 
missness in  not  keeping  a  sharp  lookout.  A  person  who  dare  not 
put  his  nose  out  of  the  car,  could  not  discover  that  a  post  was 
coming.  Nor  are  all  the  duties  of  the  carrier  to  his  passengers 
performed,  when  the  conductor  puts  him  into  the  car  and  leaves 
him  to  shift  for  himself.  He  is  bound  to  guard  him  from  every 
danger  which  extreme  vigilance  can  prevent.  The  passenger  has 
put  his  life  into  his  hands,  and  the  carrier  is  bound  to  defend  it  as 
his  own.  In  the  present  case,  it  would  seem  that  every  precau- 
tion was  neglected,  inasmuch  as  there  was  neither  a  properly 
constructed  car,  nor  a  verbal  warning  of  danger,  nor  even  the 
miserable  and  insufficient  substitute,  a  written  caution.) 

"  (  If,  then,  the  plaintiff's  arm  was  broken  by  an  upright  post  in 
the  bridge,  the  plaintiff  is  entitled  to  recover.) 

"  The  counsel  for  the  defendant  require  me  to  instruct  you  on 
points  of  law  which  would  arise  out  of  a  particular  state  of  the 
facts,  leaving  you  to  say  whether  such  (acts  are  sustained  by  the 
evidence. 

"I.I  am  asked  to  instruct  you :  That  if  you  believe  that 
the  injury  was  caused  in  any  degree  by  any  carelessness  or  negli- 
gence of  the  plaintiff  himself,  or  that  his  acts  contributed  to  it,  he 
cannot  recover. 

"(I  have  already  told  you,  that  if  there  was  negligence  on  both 
sides,  neither  is  responsible  to  the  other;  but  I  cannot  direct  you 
without  quahficatJon,  that  if  the  mere  act  of  the  plaintiff  contributed 
to  the  injury,  he  may  not  recover.     To  have  that  effect,  it  must 
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have  been  an  act  of  carelessness  or  negligence,  and  it  will  be  for 
you  to  say  whether  the  resting  of  his  arm  on  the  window  sill,  with 
the  elbow  outside  of  it,  was  such.  If  the  law  were  as  the  defend- 
ant requires  me  to  lay  it  down,  there  never  could  be  a  recovery, 
in  any  case  like  the  present.  It  is  for  you  to  say  whether  such 
resting  of  the  arm  is  proof  of  negligence.) 

"4.  That  if  you  believe  the  car  was  staunch  and  good,  that  the 
railway  was  in  good  travelling  order,  and  that  the  bridge  was  suf- 
ficiently wide  for  the  car  to  pass,  especially  if  cars  had  done  so  for 
five  years  without  accident,  the  burden  of  proof  is  on  the  plaintiff, 
to  show  negligence  on  the  part  of  the  company. 

"(No  car  is  good  if  the  windows  are  not  so  constructed  as  to 
prevent  the  passengers  irom  putting  their  limbs  through  them.     It 
may  be  staunch,  but  without  the  appliances  I  have  mentioned,  it 
cannot  be  perfect.)     The  length  of  time  that  elapsed  without  acci- 
dent is  immaterial  except  as  to  damages ;  and  without  blame  on 
the  part  of  the  passenger,  every  injury  to  him  without  fault  on  his 
part,  must  be  compensated.     If  the  car  was  deficient  and  conse- 
quently not  good,  the  burden  of  proof  is  on  the  carrier. 

"5.  That  the  contract  was  to  carry  inside  the  car ;  and  that  if 
the  passenger  would  have  been  carried  safely  keeping  his  limbs 
inside  the  car,  he  cannot  recover. 
"(I  have  already  said  that  such  is  not  the  law.) 
"6.  That  the  burden  of  proof  is  on  the  plaintiff  to  show  affirm- 
^vdy,  that  his  arm  was  inside  the  car. 

"(I  cannot  so  instruct  you.     He  may  recover  though  it  were 
ootside,  provided  he  was  reasonably  attentive  to  the  safety  of  it.) 
"7«  That  the  plaintiff,  is  only  entitled  to  compensatory  damages. 
"That  is  a  matter  exclusively  for  you,  and  not  for  legal  direc- 
tion.   In  an  aggravated  case  of  personal  injury  a  jury  may  go  be- 
yond mere  compensation.     But  this  does  not  seem  to  be  such  a 
<^ase.    No  special  blame  can  be  imputed  to  the  company.     They 
constructed  the  cars  as  others  had  done.    The  road  was  not  theirs, 
and  they  had  no  power  to  alter  the  bridge.    Their  cars  had  passed 
over  it  during  five  years  without  accident ;  and  this  greatly  tended 
to  diminish  their  fear  of  accidents  in  time  to  come.    But  the  ques- 
tion of  compensation  is  not  exactly  a  question  of  dollars  and  cents. 
There  is  no  measure  or  standard  of  damages  for  a  broken  limb ; 
and  you  ought,  therefore,  to  be  liberal  against  the  author  of  it. 
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You  ought  certainly  to  give  enough ;  for  it  is  safer  to  err,  i(  at  all, 
against  the  party  who  was  the  cause  of  the  injury,  than  against  an 
innocent  man  who  suffered  it.  You  are,  however,  the  exclusive 
judges  of  the  amount. 

"8.  That  the  company  is  responsible  only  for  defects  discover- 
able by  a  careful  man  after  a  careful  examination  and  exercise  of 
a  sound  judgment. 

"(This  is  true,  but  were  there  such  an  examination  and  exercise 
of  judgment?  The  defective  construction  of  the  car  must  have 
been  obvious  to  the  dullest  perception ;  and  the  company  having 
the  lives  and  limbs  of  the  travelling  public  in  charge,  were  bound 
to  see  it.  They  would  not  see  it;  and  unless  you  shall  find  that 
the  plaintiff  has  been  negligent,  or  that  the  accident  did  not  hap- 
pen as  stated  in  the  declaration,  it  will  be  your  duty  to  make  them 
pay  for  it.)" 

Verdict  for  plaintiff  for  $2,500. 

Error  was  assigned  to  the  parts  of  the  charge  in  parentheses. 

Mallery  and  Read,  for  plaintiff  in  error. 

J.  T.  Montgomery  and  Cadwalader,  for  defendant  in  error. 

Per  Curiam. — This  case  was  rightly  tried  at  nisi  prius,  and 
the  principles  on  which  the  cause  was  submitted  to  the  jury,  are 
entirely  correct.  The  language  of  the  learned  judge  who  presided 
at  the  trial,  seems  to  be  too  broad  as  a  general  principle,  where  he 
says  that  "  no  car  is  good  if  the  windows  are  not  so  constructed  as 
to  prevent  the  passengers  from  putting  their  limbs  through  them." 
But  in  its  application  to  a  road,  which  in  some  places  is  so  narrow 
as  to  endanger  projecting  limbs,  as  here,  the  instruction  is  proper. 

Judgment  affirmed. 

PITTSBURG    AND   OONNELLSVILLE    RAIL- 
ROAD COMPANY  V.  MOOLURG. 

Supreme  Court,  Pennsylvania,  November,  i86y. 

[Reported  in  56  Pa.  St.  294.] 

SICK  PASSENGER  — DUTY  OF  CARRIER.—  If  a  passenger  were  known 
to  be  afflicted  with  epileptic  fits,  or  'vas  entirely  insane,  it  would  br 
reasonable  to  require  of  the  carrier  more  care  and  attention  than  in  the- 
case  of  ordinarj  passengers,  but  then  the  carrier  must  know  the  condition 
of  the  passenger  and  that  extra  care  and  control  were  necessarjrandhisdutT. 
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ARM  OUT  OF  WINDOW— WHEN  NOT  NEGLIGENCE.— When  injury 
accrues  from  an  exposure  of  an  elbow  or  an  arm  out  of  a  car  window  while 
the  train  is  moving,  negligence  is  not  to  be  inferred  if  it  be  not  willful Ij 
done. 
SLEEPING    IN    DANGEROUS    POSITION    ON    CAR— CONTRIBU- 
TORY NEGLIGENCE.— Sleeping  when  due  care  would  require  one  to 
be  awake,  or  in  dangerous  circumstances,  is  negligence,  where  there  are 
no  facts  to  justif  j  or  qualify  the  act. 
ARM  OUT  OF  WINDOW  —  CONTRIBUTOR  YNEGLIGENCE.—  Where 
a  trayeller  puts  his  elbow  or  an  arm  out  of  a  car  window,  voluntarily, 
without  any  qualifying  circumstances  impelling  him  to  it,  it  is  negligence 
in  te;  and  when  that  is  the  state  of  the  evidence  it  is  the  duty  of  the  court 
to  declare  the  act  negligence  in  law. 
/  New  Jersey  R,  R.  Co.  v.  Kennard,  9  Harris,  203  (lo  Am.  Neg.  Cas.  Z5i,afi/<?), 

/  overruled. 

Error  to  the  District  Court  of  Allegheny  County,  No.  79,  to 
October  and  November  Term,  1 867.     Judgment  reversed. 

"This  appeared  to  have  been  an  action  by  W.  A.  McClurg 
^nst  the  Pittsburg  and  Connellsville  Railroad  Company  for 
negligence.  The  following  is  the  history  of  the  case  furnished  in 
their  paper-books  by  the  plaintiffs  in  error ;  none  of  the  evidence 
being  given: — 

"Mr.  McClurg,  the  plaintiff,  while  a  passenger  upon  the  de- 
fendant's train  of  cars,  suffered  his  elbow  to  project  from  the 
window  of  the  car  in  which  he  was  riding.     In  passing  a  switch 
the  plaintiff's  elbow  came  in  contact  with  a  car  standing  on  the 
switch  and  was  broken." 

G.  Shiras,  Jr.,  for  plaintiffs  in  error. 

J.  A.  LoWRiE  and  T.  M.  Marshall,  for  defendant  in  error. 
Thompson,  Ch.  J. — The  plaintiff  below,  as  we  learn  from 
the  very  brief  history  of  the  case  by  the  plaintiffs  in  error,  no  por- 
tion of  the  testimony  being  given,  was  injured  while  a  passenger 
in  the  cars  of  defendants,  by  reason  of  the  protrusion  of  his  elbow 
beyond  the  sill  of  the  car  window  next  to  which  he  sat  during  the 
jonmey,  or  part  of  it,  coming  in  contact  with  a  car  standing  on  a 
switch  on  the  defendants'  road.    The  plaintiff  had  a  verdict  on  the 
ground  of  negligence  on  the  part  of  the  company,  as  we  are  in- 
formed, in  carrying  the  plaintiff,  by  reason  of  which  he  was  hurt, 
but  in  what  the  negligence  consisted   it  is  not  easy  to  say,  as 
neither  the  narr.  nor  its  substance  is  given.     Was  it  for  negligence 
in  constructing  the  switch?     Or  was  it  because  the  defendant  had 
not  barricaded  its  car  windows?     We  do  not  know;  but  still, 
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perhaps,  we  may  be  able  to  discuss  the  only  point  of  importance 
presented,  without  knowing  this. 

Assuming  the  (act,  or  claiming  that  negligence  on  part  of  the 
company  in  performing  their  duty  towards  the  plaintiff  in  carry- 
ing him  had  been  proved,  his  counsel  prayed  the  court  below  to 
charge  as  follows: — 

"A  passenger  on  a  railway  car  who  has  unconsciously  suffered 
his  elbow  to  slip  beyond  the  window  sill  is  not  necessarily  guilty  ol 
negligence:  New  Jersey  R.  R.  Co.  ».  Kennard,  9  Harris,  203"  (i). 

This  the  learned  judge  unqualifiedly  affirmed,  doubtless  on  the 
authority  of  the  case  referred  to  in  the  point.  He  did  right  in 
following  the  precedent  cited ;  even  if  wrong  he  was  bound  to  do  so. 
If,  therefore,  there  was  error  in  the  instruction,  it  was  not  his  fault 

That  unconsciousness,  arising  from  insensibility,  the  result  ol 
disease  or  injury,  might  qualify  what  would  otherwise  be  negli- 
gence, may  be  conceded,  but  that  would  arise  from  the  differenc< 
in  the  degree  of  care  required  on  part  of  the  carrier.  If  a  passen- 
ger were  known  to  be  afflicted  with  epileptic  fits,  or  was  entirel> 
insane,  it  would  be  reasonable  to  require  of  the  carrier  more  can 
and  attention  than  in  the  case  of  ordinary  passengers ;  but  ther 
the  carrier  must  know  the  condition  of  the  passenger  and  thai 
extra  care  and  control  were  necessary  and  his  duty.  This,  how 
ever,  we  need  not  discuss,  for  nothing  like  this  existed  in  thb  case 
We  must  regard  the  remark,  "  unconsciously  suffering  his  elbow  tc 
slip  out  beyond  the  window  sill,"  to  mean  inattentively.  In  thai 
sense  it  was  negligently  suffered  to  slip.  Of  course,  this  was  neg 
ligence  in  se,  unless  he  was  under  no  obligation  to  take  care  o 
himself.  But  no  case  asserts  that,  and  every  case  the  contrary 
Out  o(  the  omission  to  do  so  springs  the  doctrine  of  contributor) 
negligence,  which  defeats  a  plaintiff,  and  which  is  so  lirmly  estab 
lished  as  a  principle  of  law  that  nobody  dreams  of  doubting  it 
We  have  the  case,  then,  broadly,  I  think,  that  negligence  is  not  tt 
be  inferred,  when  injury  accrues  from  an  exposure  of  an  elbow  01 
an  arm  out  of  a  car  window,  while  the  train  is  moving,  if  it  be  no 
willfully  done. 

This  cannot  be  maintained  on  any  reasonable  principle,  we  think 
When  a  passenger  on  a  railroad  purchases  his  ticket  it  entitles  hin 

I.   Reported  in  this  vulume,  page  151,  ante. 
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to  a  seat  in  the  cars.  In  the  seat,  no  part  of  his  body  is  exposed 
to  obstacles  outside  of  the  car.  He  is  secure  there,  ordinarily, 
from  any  contact  with  them.  Where  he  is  thus  provided  with  a 
seat,  safe  and  secure  in  the  absence  of  accident  to  the  train,  and 
the  carrier  has  a  safe  and  convenient  car,  well  conducted  and  skill- 
fully managed,  his  duty  is  performed  toward  the  passenger.  The 
duty  of  the  latter  on  entering,  arises,  namely,  that  he  will  conform 
to  all  the  reasonable  rules  and  regulations  of  the  company  for  occu- 
pying, using,  and  leaving  the  cars ;  and,  after  doing  so,  if  injury 
befall  him  by  the  negligence  of  the  carriers,  they  must  answer ;  if 
he  do  not  so  conform,  but  is  guilty  of  negligence  therein,  and  is 
injured,  although  there  may  be  negligence  on  part  of  the  carriers, 
their  servants,  and  agents,  he  cannot  recover :  Sullivan  v.  Penn. 
4  Reading  R.  R.  Co.,  6  Casey,  234  (i)  ;  Penn.  R.  R.  Co.  v.  Zebe 
and  Wife,  9  Casey,  318  (2),  and  other  authorities.  In  the  latter 
case  we  said  what  is  quite  apposite  to  this : — 

"We  hold  on  these  principles,  that  the  company's  liability 
could  not  be  fixed  for  the  injury  consequent  on  a  choice  of  the 
passenger  in  disregard  of  the  provisions  made  by  it  for  his  safety. 
It  was,  we  think,  error  in  the  court  to  submit  the  question  of 
the  right  of  the  parties  to  leave  the  cars  at  either  side  to  the  jury 
in  the  absence  of  proof  or  justifying  necessity  for  so  doing.  It 
was  not  negligence  on  the  part  of  the  company,  that  they  did  not 
by  force  of  barriers  prevent  the  parties  from  leaving  at  the  wrong 
side.  People  are  not  to  be  treated  as  cattle ;  they  are  to  be  pre- 
sumed to  act  reasonably  in  all  given  contingencies,  and  the  com- 
pany had  no  reason  to  expect  anything  else  in  this  case." 

Here  the  duty  of  care  on  the  part  of  the  passenger  is  asserted ; 
and  it  was  a  case  in  which  two  passengers,  the  plaintiff  and  son, 
instead  of  leaving  the  cars  by  the  platform  on  the  station,  left  on 
the  opposite  side,  and  the  son  was  killed  by  a  passenger  train  on 
the  other  track.  We  held  that  this  was  negligence  in  se  on  part  of 
the  passengers,  and  in  the  absence  of  circumstances  justifying  the 
exit  on  that  side  of  the  car,  the  court  erred  in  not  charging  that  it 
was  negligence  in  law.  The  authority  of  this  case  has  not  been 
shaken   in   this   particular.     We  have  repeatedly  held  that  it  is 

1.  Reported   in   this  volume,  page      is  reported  in  6  Am.  Neg.  Cas.  232; 
180, /m/.  see  also,  same  case,  6  Am.  Neg.  Cas. 

2.  Penn.  R.Co.  v.  Zebe,  9Ca8ey,  318,      243. 
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the  duty  of  courts  in  cases  of  clear  negligence,  arising  from  an 
obvious  disregard  of  duty  and  saie^,  to  determine  it  as  a  question 
of  law.  2  P.  F.  Smith,  282;  11  Casey,  71;  9  Casey,  318. 
Numerous  other  authorities  might  be  cited  for  this.  Where  the 
inference  from  the  facts  is  necessarily  that  there  is  negligence,  the 
court  ought  to  determine  the  negligence  as  a  matter  of  taw.  Of 
course  the  assertion  of  the  principle  in  this  way  presupposes  no 
answer  to  the  facts,  so  as  to  rebut  the  inference  to  be  drawn,  and 
implies  that  this  may  be  done  in  all  cases,  if  there  be  facts  to  that 
effect 

A  passenger,  on  entering  a  railroad  car,  is  to  be  presumed  to 
know  the  use  of  a  seat,  and  the  use  of  a  window;  that  the  former 
is  to  sit  in,  and  the  latter  is  to  admit  light  and  air.  Each  has  its 
separate  use.  The  seat  he  may  occupy  in  any  way  most  comfort- 
able to  himself.  The  window  he  has  a  right  to  enjoy — 'but  not  to 
occupy.  Its  use  is  tor  the  benefit  of  all,  not  for  the  comfort 
alone  of  him  who  has  by  accident  got  nearest  to  it.  If,  therefore, 
he  sit  with  his  elbow  in  it,  he  does  so  without  authority ;  and  if  he 
allow  it  to  protrude  out,  and  is  injured,  is  this  due  care  on  his 
part?  He  was  not  put  there  by  the  carrier,  nor  invited  to  go 
there ;  nor  misled  in  regard  to  the  fact  that  it  is  not  a  part  of  his 
seat,  nor  that  its  purposes  were  not  exclusively  to  admit  light 
and  air  for  the  benefit  of  all.  His  position  is,  therefore,  without 
authority.  His  negligence  consists  in  putting  his  limbs  where 
they  ought  not  to  be,  and  liable  to  be  broken  without  his  ability 
to  know  whether  there  is  danger  or  not  approaching. 

In  a  case,  therefore,  where  the  injury  stands  confessed,  01 
is  proved  to  have  resulted  from  the  position  voluntarily  01 
thoughtlessly  taken  in  a  window,  by  contact  with  outside  obstacle: 
or  forces,  it  cannot  be  otherwise  characterized  than  as  negligence 
and  so  to  be  pronounced  by  the  court.  This  is  undoubtedly  the 
rule  in  Massachusetts:  Todd  v.  Old  Colony  R,  R.  Co.,  3  Allen 
21  ;  and  again  in  -j  Allen,  207  (1).  In  that  case  the  point  wa: 
distinctly  presented  whether  it  was  negligence  to  ride  with  an  arir 
or  an  elbow  out  of  a  car  window,  and  it  was  declared  that  i' 
should  have  been  so  ruled  by  the  court  instead  of  being  referrec 
to  the  jury ;  and  the  court  below  was  reversed  for  not  so  ruling 

1 .  See  iliese  oases  reported  in  9  Am.  Neg.  Cas.  44S. 
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(See  opinion  of  Ch.  J.  Bigelow  in  the  last  case.)  So,  in  substance, 
is  Holbrook  v.  Utica  &  S.  R.  R.  Co.,  12  N.  Y.  236  (i).  It  is  true, 
the  judge  below  having  given  a  very  decided  opinion  on  the  fact  of 
negligence  in  sitting  with  an  elbow  on  the  window,  and  that  it  was 
negligence,  the  Court  of  Errors  and  Appeals  refused  to  interfere ; 
but  Ruggles,  J.,  indicated  his  opinion  to  be  in  favor  of  the  doc- 
trine. We  held,  in  the  North  Penn.  R.  R.  Co.  v.  Heilman,  13 
Wright,  60,  that  a  failure  of  a  traveller,  when  crossing  a  railroad 
track,  to  look  out  for  passing  trains,  is  negligence  in  law,  and  so  to 
be  pronounced.  This  was  fully  in  accord  with  what  we  had 
repeatedly  held,  that  *'  what  in  a  given  state  of  facts  constitutes 
negligence,  is  generally  a  question  of  law,"  per  Woodward,  Ch. 
J.,  in  Catawissa  R.  R.  Co.  v.  Armstrong,  2  P.  F.  Smith,  386;  and 
in  Penn.  R.  R*  Co.  v.  Ogier,  1 1  Casey,  71,  we  said  "  there  may,  un- 
doubtedly, be  cases  in  which  only  the  facts  proved  may  present  so 
clearly  and  incontestably  features  of  negligence  in  regard  to  the 
specific  ground  of  complaint,  that  it  may  become  the  duty  of  the 
courts  to  pronounce  it  such  as  matter  of  law."  There  are  many 
cases  in  other  States  in  support  of  this  rule. 

In  the  absence  of  some  justifying  necessity  or  incapacity  to  take 
care  of  himself  on  part  of  the  passenger,  no  one  can  doubt,  I  think, 
from  the  reason  of  the  thing,  in  view  of  the  nature  of  the  vehicle 
used,  being  a  railroad  car,  that  to  extend  an  arm  or  a  hand  beyond 
the  window  sill  is  dangerous,  and  is  recklessness  or  negligence. 
Wherever  the  facts  present  such  a  case  singly,  and  without  any 
controlling  or  justifying  necessity  we  think  the  court  ought  to  de- 
clare the  act  negligence ;  and  as  there  was  nothing  like  this  shown 
in  the  case  before  us,  we  think  the  court  ought  not  to  have  affirmed 
the  plaintiffs  point  Unconsciously  exposing  himself  did  not  help 
the  plaintiffs  case,  as  it  was  not  shown  that  this  unconsciousness 
was  not  the  result  of  a  want  of  prudent  attention  to  his  situation  on 
part  of  the  plaintiff.  It  would  be  a  novel  answer  to  the  allegation 
of  negligence,  to  allege  that  the  plaintiff  had  slept  in  the  position 
he  was  in  when  hurt ;  and  that  would  be  a  condition  of  uncon- 
sciousness. Sleeping  when  due  care  would  require  one  to  be 
awake,  or  in  dangerous  circumstances,  is  negligence,  and  no  answer 
to  th&  company  can  be  given  to  such  act.     Of  course  these  views 

I.  The  Holbrook  case  is  reported  in  9  Am.  Neg.  Cas.  663. 

X— II 


162  American  Negligence  Cases. 

are  predicated  of  a  case  in  which  there  are  no  facts  to  qualify  or 
justify  the  act.  It  is  possible  that  a  state  of  facts  might  be  found 
to  show  an  exception  to  the  rule,  and  where  that  occurs  the  rule 
ceases.     But  none  such  appear  as  this  case  is  presented. 

It  must  be  admitted  that  the  case  of  New  Jersey  R.  R.  Co.  v. 
Kennardy  9  Harris,  203  (i)  announces  a  different  rule.  There, 
the  plaintiffs  elbow  came  in  contact  with  a  post  or  upright  of  a 
bridge.  The  case  was  not  put  upon  the  ground  that  there  was 
negligence  on  the  part  of  the  company  in  constructing  the  bridge, 
but  upon  the  ground  that  the  company  was  negligent  in  not  placing 
barriers  around  the  window  to  prevent  passengers  from  exposing 
their  limbs  outside.  The  learned  judge,  Gibson,  Ch.  J.,  instructed 
the  jury  that  a  car  which  was  not  so  provided  was  not,  to  use  his 
peculiar  expression,  "  road-worthy."  Predicated  of  this  idea,  he 
held  that  passengers  had  a  right  to  ride  as  they  pleased,  and  to  sit 
with  their  elbows  on  the  window  sills,  and  beyond  if  they  chose. 
In  fact,  he  seems  to  have  required  no  duty  of  care  on  the  part  of 
the  passenger  in  this  particular ;  for,  had  he,  it  seems  to  me,  he 
would,  even  on  his  own  theory  of  the  duty  of  the  company  to  bar- 
ricade their  windows,  have  come  to  the  conclusion,  if  the  want  of 
it  was  negligence,  it  was  also  negli|rence  on  part  of  the  passenger 
not  to  take  greater  care  on  account  of  the  want  of  precaution,  and 
that  would  have  been  contributory  negligence,  which  would  have 
prevented  the  plaintiff  from  recovering. 

The  case  was  affirmed  in  a  per  curiam  opinion,  for  the  reasons 
given  by  the  learned  judge  below,  but  with  a  reservation  of  ap- 
proval of  that  which  was  really  the  ground  on  which  the  case  was 
put.  "The  language  of  the  learned  judge,"  says  the  opinion, 
"who  presided  at  the  trial  seems  to  be  too  broad  as  a  general 
principle,  when  he  says  that  no  car  is  good  if  the  windows  are  not 
so  constructed  as  to  prevent  the  passengers  from  putting  their 
limbs  through  them.  But  in  its  application  to  a  road  which  in 
places  is  so  narrow  as  to  endanger  projecting  limbs,  the  instruction 
is  proper." 

It  is  not  unjust  to  this  per  curiam  to  say  that  it  repudiated  the 
main  ground  on  which  the  case  was  put  in  the  court  below,  and 
affirmed  it  on  a  principle  not  in  the  case  at  all,  namely,  the 

I.  See  this  case  on  page  151,  ante. 
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narrowness  of  the  passageway  under  the  bridge.  The  bridge  was 
not  built  by  the  railroad  company.  As  it  was  over  a  canal,  it  was 
probably  built  by  the  canal  company.  The  passageway  was  wide 
enough  for  the  cars  to  pass  conveniently,  but  that  is  nothing  to 
the  purpose;  the  narrowness  of  the  passageway  was  not  the 
ground  of  the  recovery.  The  report  of  the  case  says  the  "  whole 
question  was  whether  the  defendants  were  obliged  to  construct 
dieir  cars  with  slats,  bars,  wire  gauze,  or  other  barricades,  so  that  a 
passenger  could  not  put  his  arms  out  of  the  windows?  If  the  de- 
fendants did  not  do  so,  whether  they  are  liable?"  It  is  evident 
the  case  was  very  little  considered,  and,  in  the  presence  of  au- 
thorities cited,  ought  not  now  to  be  regarded  as  the  law.  It  is 
very  remarkable  that  it  should  have  been  said  in  the  opinion  that 
the  doctrine  of  barricades  about  the  car  windows  was  too  broad, 
as  a  general  principle,  but  just  in  its  application  where  the  pas- 
sageway was  so  narrow  as  to  endanger  projecting  limbs.  This 
was  a  limitation  of  the  principle  impracticable  in  practice.  The 
windows  would  necessarily  be  the  same  on  the  entire  road,  if  made 
to  suit  any  peculiar  portion  of  it.  In  this  again  is  shown  that 
it  was  not  a  case  which  had  been  considered  much. 

In  conclusion,  we  have  simply  to  reassert,  that  where  a  travel- 
ler puts  his  elbow  or  an  arm  out  of  a  car  window,  voluntarily, 
without  any  qualifying  circumstances  impelling  him  to  it,  it  must 
be  regarded  as  negligence  in  se;  and  when  that  is  the  state  of 
the  evidence  it  is  the  duty  of  the  court  to  declare  the  act  negli- 
gence in  law. 

We  think  the  court  erred  in  answering  the  plaintiffs  point  in 
the  affirmative,  and  the  defendants'  in  the  negative,  and  for  these 
reasons  the  judgment  must  be  reversed. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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PENNSYLVANIA    RAILROAD   COMPANY  V. 

MacKINNEY. 

Supreme  Court,  Pennsylvania,  March,  i88g. 

[Reported  in  Z34  Pa.  St.  46a.] 

PASSENGER  STRUCK  BY  MISSILE  WHILE  SITTING  AT  OPEN  WIN- 
DOW OF  CAR. —  In  an  action  to  recover  damages  for  injuries  sustained 
-while  a  passenger  on  defendant's  train,  it  appeared  that  while  sitting  at  an 
open  window  of  the  car,  reading  a  newspaper,  something,  probably  a  piece 
of  coal,  struck  plaintiff  in  the  eye,  and  that  when  the  blow  was  received 
he  observed  another  train  passing  the  window  at  which  he  was  sitting. 
l/eldf  that  such  fact  did  not  raise  a  presumption  of  negligence  on  the  part 
of  defendant,  and  it  was  error  to  direct  the  Jury  to  consider  the  case  *'  with 
the  fact  established  that  the  injuries  were  the  result  of  negligence  of  the 
defendant." 

Error  to  the  Court  of  Common  Pleas,  No.  3,  of  Philadelphia 
County.     Judgment  reversed, 

"On  June  i,  1887,  Herbert  C.  MacKinney  brought  case  against 
the  Pennsylvania  Railroad  Company,  to  recover  damages  for  per- 
sonal injuries  received  while  a  passenger  on  the  defendant  com- 
pany's railroad. 

"At  the  trial  on  November  i,  1888,  it  was  shown  that  on  May 
21,  1887,  the  plaintiff  was  a  passenger  on  an  afternoon  train  from 
New  York  to  Philadelphia.  At  about  3 :  30  P.  M.,  after  the  train 
had  passed  Trenton,  the  plaintiff  was  seated  in  the  third  or  fourth 
seat  from  the  front  end  of  the  car,  reading  a  newspaper  at  an  open 
window,  when  something  struck  him  in  the  eye.  He  testified: 
*  The  blow  was  received  in  my  left  eye.  It  was  so  severe  that  it 
almost  stunned  me.  It  threw  me  back  into  the  seat.  As  I  re- 
covered, to  an  extent,  from  the  shock,  I  covered  my  right  eye  to 
see  if  the  sight  were  entirely  lost,  as  I  presumed  the  blow  had 
burst  the  left  eye.  I  found  I  could  still  see  a  little,  but  I  was  suf- 
fering excruciating  agony,  and  I  laid  back  in  the  seat,  covering  it 
up  with  the  handkerchief.' 

"Just  as  the  blow  was  received,  the  plaintiff  observed  the  loco- 
motive and  tender  of  a  New  York  bound  train  pass  the  window  at 
which  he  was  sitting.  Both  trains  were  running  rapidly.  On 
cross-examination,  he  testified:      'When  I  recovered  somewhat 
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from  the  shock,  it  came  into  my  mind  to  see  if  I  could  find  what 
object  had  struck  me,  but  I  could  not  discover  any.  I  was  in  a 
very  disabled  condition,  and  could  not  look  with  any  great  care, 
but  I  did  what  I  could,  and  could  not  find  any.'  When  the  plain- 
tiff arrived  at  Philadelphia,  he  had  his  eye  treated  by  an  oculist 
who  removed  from  it  a  number  of  particles  of  a  substance  like 
coal.  The  face  about  the  eye  was  somewhat  bruised.  On  his  re- 
covery from  the  immediate  suffering  occasioned  by  the  injury,  the 
eye  remained  impaired  in  its  powers,  and  the  plaintiff  was  obliged 
to  wear  glasses  having  lenses  of  different  construction.  He  was 
the  head  of  a  firm  of  manufacturing  jewelers,  and  did  the  de- 
signing and  selection  of  stones. 

"On  the  part  of  the  defendant,  the  trainmen  in  charge  of  plain- 
tiff's train,  and  those  in  charge  of  passing  trains  (but  not  of  all  of 
them,  as  claimed  by  the  plaintiff),  testified  that  they  knew  nothing 
of  the  occurrence,  and  had  done  nothing  to  cause  it;  and  the 
train  inspectors  testified  that  the  spark  arresters  upon  the  loco- 
motives were  in  good  order. 

"At  the  close  of  the  testimony,  the  court,  Finletter,  P.  J., 
charged  the  jury ; — 

"The  plaintiff  in  this  case  claims  to  recover  from  the  defendant 
damages  for  injuries  which  resulted  from  the  negligence  of  its 
employees.  The  defendant,  you  will  understand,  is  responsible 
for  the  negligent  acts  of  all  those  persons  who  may  be  in  its  em- 
ployment 

"The  injuries  complained  of  were  received  whilst  the  plaintiff 
was  being  carried  by  the  defendant  as  a  passenger.  The  only 
questions  which  can  arise,  therefore,  in  this  case  are :  first,  did 
the  injuries  arise  from  the  negligence  of  the  defendant;  and, 
second,  if  they  did,  what  damages  should  be  found  by  the  jury 
for  the  negligent  act  of  the  defendant? 

["The  rule  of  law  as  applicable  to  the  case  is,  that  the  mere 
happening  of  an  injurious  accident  to  a  passenger  while  in  the 
hands  of  the  carrier,  will  raise  prima  facie  a  presumption  of  negli- 
gence and  throws  the  onus  that  it  did  not  exist  on  the  carrier. 
Under  this  principle,  and  the  facts  in  this  case,  the  jury  will  begin 
their  consideration  of  it  with  the  fact  established  that  the  in- 
juries were  the  result  of  the  negligence  of  the  defendant  This 
fact  must  be  rebutted  or  answered   by  the  evidence.     In  other 
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words,  the  defendant  must  show  by  evidence  that  it  was  not 
negligent.  If  it  has  not  done  this  the  verdict  must  be  for  the 
plaintiff."  ] 

"  It  is  your  duty,  of  course,  to  consider  all  the  evidence  in  the 
case  and  to  come  to  a  conclusion  upon  this  question  of  negli- 
gence. II  you  find  that  the  defendant  was  negligent,  then  the 
question  of  daou^;es  must  be  considered  by  you. 

"  In  that  event  the  plaintiff  would  receive  compensation  for 
the  pain  and  suffering;  he  should  also  receive  compensation  for  any 
loss  of  time,  and  for  all  expenses  that  attended  his  recovery  from 
the  accident.  He  is  also  entided  to  compensation  for  any  per- 
manent injury  which  has  resulted  from  the  accident ;  and,  tn  addi- 
tion to  all  these,  he  is  entitled  to  compensation  for  any  injury  to 
his  earning  capacity  which  is  the  result  of  the  accident  complained 
of.  His  damages  considered  altogether  should  only  be  for  com- 
pensation. 

"  The  defendant  requests  the  court  to  charge : — 

"  I.  The  evidence  fails  to  show  that  the  violence  which  occa- 
sioned the  plaintiff's  injury  proceeded  from  the  employees  or 
servants  of  the  defendant,  or  was  due  in  any  way  to  any  negli- 
gence on  the  defendant's  part.  Under  such  circumstances  there 
can  be  no  recovery  by  the  plaintiff;  hence  the  verdict  should  be 
for  the  defendant. 

"Answer;    Refused. 

"2.  Under  the  circumstances  of  the  present  case,  no  presump- 
tion of  negligence  arises  against  the  defendant  from  the  mere  fact 
that  the  plaintiff  was  a  passenger  and  was  injured  while  riding  in 
the  defendant's  cars. 

"Answer :   Refused. 

"3.  The  burden  of  proof  is  on  the  plaintiff  to  show  that  the 
injury  for  which  he  sues  was  occasioned  by  the  negligence  of 
the  defendant ;  and,  under  the  circunistances  of  the  present  case, 
the  burden  resting  upon  the  plaintiff  is  not  satisfied  by  the  mere 
presumption  of  negligence  which  sometimes  arises  against  a  car- 
rying company  when  a  passenger  is  injured. 

"Answer:  Refused. 

"  4.  Under  all  the  evidence  in  the  case  the  verdict  should  be 
for  the  defendant. 

"Answer:  Refused. 
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"The  matter  is  now  for  you  to  determine,  and  your  verdict 
should  be  a  fair  estimate  of  the  damages  which  you  think  ought 
to  be  awarded  in  this  case. 

"The  jury  returned  a  verdict  in  favor  of  the  plaintifif  for  $2,250. 
Judgment  having  been  entered  on  the  verdict,  the  defendant  took 
tbis  writ  assigning  as  error : — 

"I.  The  part  of  the  charge  embraced  in  brackets. 

"2-5.  The  refusal  of  the  defendant's  points." 

Geo.  Tucker  Bispham  (Jno.  Hampton  Barnes  with  him),  for 
plaintifif  in  error. 

Mayer  Sulzberger,  for  defendant  in  error. 

Sterrett,  J. —  In  May,  1887,  plaintifif  below  was  a  passenger 
on  one  of  defendant  company's  cars,  bound  for  Philadelphia. 
While  he  was  occupying  the  third  or  fourth  seat  from  front 
end  of  the  car,  left  side,  next  to  an  open  window,  and  the  train 
was  running  rapidly,  some  distance  south  of  Trenton,  he  received 
a  violent  blow  on  the  left  eye,  causing  the  severe  and  painful  in- 
jury of  which  he  complains.  The  nature  of  the  injury  indicated 
that  he  was  struck  by  some  hard  substance,  hurled  with  consider- 
able force.  Surgical  examination  of  the  eye,  made  on  arrival  at 
Philadelphia,  showed  that  it  was  probably  a  piece  of  coal.  Small 
particles  of  some  hard  substance  resembling  coal  were  found  and 
removed  from  the  injured  organ.  Plaintifif  testified  the  blow  was 
so  severe  that  it  almost  stunned  him,  and  threw  him  back  into  his 
seat  He  further  said :  ''  As  I  recovered,  to  an  extent,  from  the 
shock,  I  covered  the  right  eye  to  see  if  the  sight  was  entirely  lost, 
as  I  presumed  the  blow  had  burst  the  left  eye.  I  found  I  could 
see  a  litde,  but  I  was  suffering  excruciating  agony."  The  charac- 
ter of  the  injury  and  circumstances  attending  it  were  such  that 
plaintiff  had  no  opportunity  for  successful  investigation,  and  of 
course,  he  was  unable  to  explain  how  it  occurred.  All  he  knew 
was  that,  at  the  time  he  was  struck,  he  saw,  through  the  open 
window  at  which  he  was  sitting,  one  of  the  company's  trains  pass- 
ing in  the  opposite  direction,  immediately  on  the  left  of  the  train 
on  which  he  was  being  carried ;  that,  simultaneously  with  receiv- 
ing the  blow,  the  engine  of  that  train  was  directly  opposite  the 
window,  and  was  thus  interposed  between  him  and  that  side  of 
the  railroad  and  land  adjacent  thereto.  That  fact,  it  was  claimed 
by  him,  negatived  any  inference  that  the  injury  resulted  from  the 
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act  of  a  stranger,  or  any  one  not  connected  with  the  operation  of 
the  road.  His  theory  was  that  a  piece  of  slate  or  coal  was  negli- 
gently thrown  by  the  fireman  or  other  employee  on  the  passing 
engine,  either  in  an  effort  to  get  rid  of  it,  or  in  drawing  or  work- 
ing at  his  fire,  etc.;  but,  of  course,  that  could  not  be  assumed  by 
the  court  as  an  admitted  or  established  fact 

While  the  circumstances  in  evidence  tended  to  sustain  the 
plaintiff's  theory,  the  cause  of  the  accident  was  not  satisfactorily 
explained  by  either  party.  The  company's  employees  in  charge 
of  the  train  on  which  plaintiff  was,  testified  that  they  knew  nothing 
of  the  occurrence,  and  had  done  nothing  to  bring  it  about  Other 
employees,  in  charge  of  passing  trains,  testified  that  they  had  not 
drawn  or  worked  at  their  fires,  or  thrown  off  any  slate,  coal,  or  any 
other  substance  from  their  engines  or  tenders,  and  that  none  had 
fallen  therefrom.  Evidence  was  also  introduced  to  prove  that  all 
the  appliances,  machinery,  etc.,  of  the  road,  including  the  engines, 
were  in  good  order,  and  that  the  latter  were  properly  provided 
with  approved  spark  arresters,  etc.  There  was  no  derailment  of 
the  train,  no  collision  with  any  train  or  other  object  on  the  road, 
no  breaking  of  any  machinery  connected  with  the  south-bound 
triun,  nor  any  evidence  of  anything  wrong  with  the  passing  trains 
or  cars. 

In  view  of  the  evidence  tending  to  prove  a  state  of  facts  such  as 
that  above  indicated,  the  defendant  company  presented  four  points 
for  charge,  in  the  first  and  fourth  of  which  binding  instructions  to 
find  for  defendant  were  asked  on  the  ground  that  there  was  no 
evidence  of  negligence  proper  for  the  consideration  of  the  jury. 
These  points,  we  think,  were  rightiy  refused.  The  other  two  points 
were  as  follows : — 

2.  "  Under  the  circumstances  of  the  present  case,  no  presump- 
tion of  negligence  arises  against  the  defendant  from  the  mere  fact 
that  the  plaintiff  was  a  passenger,  and  was  injured  while  riding  in 
the  defendant's  cars." 

3.  "The  burden  of  proof  is  on  the  plaintiff  to  show  that  the 
injury,  for  which  he  sues,  was  occasioned  by  the  defendant ;  and, 
under  the  circumstances  of  the  present  case,  the  burden  resting  on 
the  plaintiff  is  not  satisfied  by  the  mere  presumption  of  negligence 
which  sometimes  arises  against  the  carrying  company  when  a  pas- 
senger is  injured." 
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The  learned  President  of  ^e  Common  Pleas  also  declined  to 
affirm  either  of  these  points,  and  emphasized  his  refusal  by  charg- 
ing, inter  alia,  as  complained  of  in  the  first  specification  of  error, 
vis,:  "The  rule  of  law,  as  applicable  to  this  case,  is  that  the  mere 
happening  of  an  injurious  accident  to  a  passenger  while  in  the 
hands  of  the  carrier  will  raise,  prima  facie^  a  presumption  of  negli- 
gence and  throws  the  onus  that  it  did  not  exist,  on  the  ciarrier. 
Under  this  principle,  and  the  facts  in  this  case,  the  jury  will  begin 
their  consideration  with  the  fact  established  that  the  injuries  were 
the  result  of  negligence  of  the  defendant.  This  fact  must  be  re- 
butted or  answered  by  evidence.  In  other  words,  the  defendant 
must  show  by  evidence  that  it  was  not  negligent  If  it  has  not 
done  this  the  verdict  must  be  for  the  plaintiff."  In  immediate 
connection  therewith,  he  said  to  the  jury :  "  It  is  your  duty,  of 
course,  to  consider  all  the  evidence  in  the  case  and  to  come  to  a 
conclusion  on  this  question  of  negligence.  If  you  find  that  the 
defendant  was  negligent,  then  the  question  of  damages  must  be 
considered  by  you." 

The  rule  clearly  stated  by  the  learned  judge  in  the  foregoing 
oxcerpt  from  his  general  charge,  is  not  only  an  old  and  well-set- 
tfed  principle  of  law,  but  one  of  very  general  application  in  cases 
of  injury  to  passengers  while  in  the  course  of  transportation. 
The  only  question  is  whether  it  is  of  such  universal  application, 
that  it  can  be  invoked  without  proof  of  something  more  than  the 
mere  fact  of  an  injurious  accident  to  a  passenger  while  in  the 
hands  of  the  carrier,  and  in  the  absence  of  any  admission  or  evi- 
dence tending  to  connect  the  latter,  or  his  servants,  or  any  of  the 
appliances  of  transportation,  with  the  happening  of  the  injury. 

The  rule  in  question  has  been  frequently  recognized,  and  the 
presumption  of  negligence  applied  in  a  variety  of  cases,  among 
which  are  stage  coach  accidents,  resulting  from  breaking  an  axle, 
etc.;  railroad  accidents,  including  derailment  of  cars,  collisions, 
breaking  of  machinery,  falling  of  berth  of  sleeping  car,  violent 
oa6reak  among  other  passengers  on  train ;  explosion  on  passen- 
ger vessel,  etc. :  Christie  v.  Griggs,  2  Camp,  jg  ( i ) ;  Stokes  v. 

I.  Id  the  cafe  of  Christie  v.  Griggs,  ing  on  the  coach,  the  accident  and  the 

9  Camp.  79,  Chief  Justice  Mansfield  damage  he  has  suffered.    It  now  lies 

ii]n:  **  I  think  the  plaintiff  has  made  on  the  other  side  to  show  that  the 

tfriwM  fmcU  case  bj  proving  his  go-  coach  was  as  good  a  coach  as  could  be 
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Saltonstall,  13  Pet.  181  (i);  Ware  v.  Gay.  11  Pick,  109(2); 
Hipsley  V.  Railroad  Co.  (Mo),  27  Am.  &  Eng.  R.  Cases.  28?  (3); 
Feital  v.  Middlesex  R.  Co.,  109  Mass.  39S  (4)  ;  Edgerton  v. 
Railroad  Co.,  39  N.  Y.  229  (5)  ;  Sullivan  v.  Railroad  Co..  30  Pa. 
234  (6)  ;  Railroad  Co.  I'.Walrath  (Ohio),  S  Am.  &  Eng.  R.  Cases, 
371  (7)  ;  Railroad  Co.  v.  Pillow,  76  Pa.  St.  510,  513  (8)  ;  Spear 
V.  Railroad  Co.,  119  Pa.  St.  61  (9);  Packet  Co.  v.  McCool 
(Ind.),  8  Am.  &  Eng.  R.  Cas.,  390  (10) ;  Laing  v.  Colder,  8  Pa. 
481  (ii)  ;  Holbrook  v.  Railroad  Co.,  12  N.Y.  236  (12)  ;  Penn.  & 
Reading  R.  R.  Co.  v.  Anderson,  94  Pa.  St.  351  ;  Story  on  Bail- 
ments, 592,  601  ;  Shearman  &  Redfield  on  Negligence,  §S  280. 
280  a,  and  notes. 

In  nearly  every  case  in  which  the  rule  under  consideration  has 
been  applied,  it  will  be  found  that  the  injury  complained  of  was 
shown  to  have  resulted  from  breaking  of  machinery,  collision, 
derailment  of  cars,  or  something  improper  or  unsafe  in  the  appli- 
ances of  transportation  or  in  the  conduct  of  the  business,  and  not 
from  any  cause  wholly  disconnected  therewith.  In  Laing  v.  Col- 
der et  al.,  the  plaintiff's  arm  was  broken  because  the  side  of  the 
bridge  was  dangerously  close  to  the  side  of  the  track,  but  in  that 
case  there  was  evidence  of  contributory  negligence,  etc.  The  in- 
jury in  Sullivan  v.  Railroad  Co.,  resulted  from  collision  o(  the 
train  with  an  obstruction  on  the  track.  In  Railroad  Co.  v.  Pillow, 
the  injury  was  caused  by  an  outbreak  of  violence  among  other 


made,  and  that  Che  driver  was  as  skill- 
ful a  driver  as  could  anjwhere  be 
found.  •  •  •  When  the  breaking 
down  or  overturning  of  a  coach  is 
proved,  negligence  on  Che  part  of  the 
owner  la  implied.  He  has  alwajs  the 
means  to  rebut  this  presumption,  if  it 
be  unfounded,  and  it  is  now  incum- 
bent on  the  defendant  to  make  out 
that  the  damage  in  this  case  arose 
from  what  the  law  considers  a  mert 

I,  Stokes  V.  Saltonstall,  13  Pet.  iSi, 
is  reported  in  7  Am.  Neg.  Caa.  297. 

3.  See  note  of  this  case  in  9  Am. 
Neg.  Caa.  476. 

3.  There  is  a  note  of  the  Hipiley 
case  in  9  Am.  Neg-  Cas.  516. 


|.  See  note  of  the  Feital  cas 

n.  Neg.  Caa.  447. 

;.  See  note  of  the  Kdgerton  aae  in 

\.m.  Neg.  Cas.  617. 

>.   Reported   Id   this  volume,  page 

t.  Reported   in   this  volume,  p«gc 

i.  Pittsburg  &  C.  R.  R.  Co  V.  Pil- 
V,  76  Pa.  St.  510.  Is  reported  in  8 
n.  Neg.  Caa.  608. 
).  Reported    In 
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'  passengers  in  the  car ;  and  in  Spear  v.  Railroad  Company,  the  injury 
resulted  from  an  unexplained  explosion  on  board  a  crowded  steamer. 
In  the  latter  case  our  brother  Williams  summarized  the  con- 
trolling facts  and  applied  the  rule  thus :  **  The  person  injured  was 
a  passenger;  the  injury  occurred  after  the  carriage  had  begun, 
and  the  cause  of  the  injury  was  an  explosion  on  the  boat,  which 
was  the  vehicle  or  instrument  of  carriage,  and  which  was  under 
the  exclusive  care  and  control  of  the  defendant's  servants.  The 
rule  of  law  is  that  the  mere  happening  of  an  injurious  accident  to 
a  passenger  while  in  the  hands  of  the  carrier  will  raise,  prima  facie, 
a  presumption  of  negligence,  and  throw  the  onus  of  showing  that 
it  did  not  exist  on  the  carrier."  Of  course,  the  rule,  as  thus- 
broadly  stated,  must  be  considered  in  connection  with  the  facts 
which  warranted  its  application ;  and  this  is  so  in  regard  to  all  the 
cases.  The  facts  and  circumstances  connected  with  the  injury 
complained  of  in  each  furnished  the  basis  for  a  presumption  of 
negligence.  As  was  said  in  Railroad  Co.  v.  Napheys,  90  Pa.  St. 
141  (i),  the  general  rule  undoubtedly  is  that  the  party  who 
alleges  negligence  as  the  basis  of  a  claim  for  damages  must 
prove  the  fact  alleged,  and  the  extent  of  the  injury,  if  more 
than  nominal  damages  are  claimed;  but  in  some  cases,  slight 
proof  only  is  required  to  justify  a  presumption  of  negligence. 
The  mere  circumstance  attending  the  injury  when  put  in  proof 
may  be  enough  to  cast  the  burden  of  exculpation  on  defendant. 
If  a  passenger  seated  in  a  railroad  car  is  injured  in  a  collision,  or 
by  the  upsetting  of  the  car,  the  breaking  of  a  wheel,  axle,  or  other 
part  of  the  machinery,  he  is  not  required  to  do  more,  in  the  first 
instance,  than  prove  the  fact  and  show  the  nature  and  extent  of 
the  injury.  A  prima  facie  case  for  plaintiff  is  thus  made  out  and 
the  onus  is  cast  on  the  carrier  to  disprove  negligence.  It  is  rea- 
sonable that  it  should  be  so,  because  the  company  has  in  its  pos- 
session and  under  its  control,  almost  exclusively,  the  means  of 
knowing  what  occasioned  the  injury,  and  of  explaining  how  it 
occurred,  while  as  a  general  rule  the  passenger  is  destitute  of  all 
knowledge  that  would  enable  kim  to  present  the  facts  and  fasten 
the  negligence  on  the  company,  in  case  it  really  existed.  The 
contract  to  carry  implies  that  the  company  is  provided  with  a  safe 

I.  Del.  L.  &  W.  R.  R.  Co.  v.  Naphejs,  90  Pa.  St.  135,  is  reported  in  6 
Am.  Neg.  Cas.  280. 
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and  suf&cient  road ;  that  its  cars  are  staunch  and  road-worthy; 
that  every  precaution  which  human  skill,  prudence,  and  foresight 
could  suggest  has  been  taken  to  guard  against  every  apparent 
danger  that  may  beset  the  passenger,  and  that  the  servants  in 
charge  are  tried,  sober,  and  competent  men.  When  a  passenger 
is  injured  by  any  accident  connected  with  the  means  or  appliances 
of  transportation,  there  naturally  arises  a  presumption  that  it 
must  have  resulted  from  some  negligent  act  of  omission  or  com- 
mission of  the  company  or  some  of  its  employees,  because,  with- 
out some  such  negligence,  it  is  very  improbable  that  the  accident 
would  have  occurred.  That  is  the  basis  on  which  the  presump- 
tion rests,  and  it  stands  as  proof  of  negligence  until  it  is  success- 
fully rebutted.  It  arises  not  from  the  naked  fact  that  an  injury 
has  been  inflicted,  but  from  the  cause  of  the  injury,  or  from  other 
circumstances  attending  it.  As  a  rule  of  evidence  the  principle 
was  approvingly  recognized  and  applied  in  Railroad  Co.  v.  An- 
derson, 94  Pa.  St.  351,  and  other  cases. 

In  Holbrook  v.  Railroad  Co.,  supra,  a  case  in  some  respects 
similar  to  the  one  before  us,  it  appeared  that  at  the  moment  plain- 
tifTs  arm  was  broken,  the  passenger  car,  in  which  she  sat,  was 
opposite  a  boarding  car  which  had  been  placed  on  the  adjoining 
track  for  the  accommodation  of  the  company's  workmen.  A  long 
horizontal  mark  on  the  passenger  car  and  other  circumstances 
indicated  that  plaintiff's  arm,  as  well  as  the  car,  had  come  in  con- 
tact with  some  object  of  considerable  size  and  strength,  firmly  fixed 
in  its  position  and  probably  connected  in  some  way  with  the 
boarding  car,  and  at  the  same  time  tended  to  negative  any  infer- 
ence that  the  injury  could  have  been  caused  by  a  stone  or  other 
missile  thrown  by  any  person  outside.  The  immediate  cause  of 
the  injury,  however,  was  not  explained.  The  case  having  been 
submitted  to  the  jury  with  instructions  to  ascertain  from  the  evi- 
dence whether  the  injury  resulted  from  an}rthing  disconnected  with 
the  company  or  not,  etc.,  a  verdict  in  favor  of  the  plaintiff  was 
rendered.  After  stating  the  general  rule  as  to  the  burden  of  proof, 
etc.,  the  Court  of  Appeals  said:  "It  generally  happens,  however, 
in  cases  of  this  kind,  that  the  same  evidence  which  proves  the 
injury  done,  proves  also  the  defendant's  negligence,  or  shows  cir- 
cumstances from  which  strong  presumptions  of  negligence  arise, 
and  which  cast  on  the  defendant  the  burden  of  disproving  it.     For 


Carrier  of  Persons.  178 

eseample,  a  passenger's  leg  is  broken  while  on  his  passage  in  a 
railroad  car.  This  mere  fact  is  no  evidence  of  negligence  on  the 
part  of  the  carrier  until  something  further  be  shown.  If  the  wit- 
ness who  swears  to  the  injury,  testifies  also  that  it  was  caused  by  a 
crash  in  a  collision  with  another  train  of  cars  belonging  to  the 
same  carrier,  the  presumption  of  negligence  immediately  arises ; 
not,  however,  from  the  fact  that  the  leg  was  broken,  but  from  the 
circumstances  attending  the  fact  On  the  other  hand,  if  the  wit* 
ness  who  proves  the  injury,  swears  that  at  the  moment  when  it 
happened  he  heard  the  report  of  a  gun  outside  of  the  car,  and 
found  a  bullet  in  the  fractured  limb,  the  presumption  would  be 
against  the  negligence  of  the  carrier.  It  is  incorrect,  therefore,  to 
say  that  the  negligence  of  the  carrier  is  to  be  presumed  from  the 
mere  fact  that  an  injury  has  been  done  to  the  plaintiff.  The  pre- 
sumption arises  from  the  cause  of  the  injury  or  from  other  circum- 
stances attending  it,  and  not  from  the  injury  itself." 

It  follows  from  what  has  been  said  that  the  learned  Judge  of  the 
Common  Pleas  erred  in  directing  the  jury  to  begin  their  considera- 
tion of  the  case  ''  with  the  fact  established  that  the  injuries  were 
the  result  of  negligence  of  the  defendant."  If  the  case  had  been 
submitted  to  the  jury  on  the  evidence,  and  they  had  found  there- 
from that  the  plaintiff's  injury  resulted  from  something  connected 
with  the  operation  of  the  railroad,  and  not  from  something  entirely 
disconnected  therewith,  and  with  which  neither  the  company  nor 
its  employees  had  anything  whatever  to  do,  that  would  have  raised, 
prima  facie t  a  presumption  of  negligence  on  the  part  of  the  com- 
pany and  thrown  upon  it  the  burden  of  proving  that  it  did  not  exist. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 

THOMAS  V.  PHILADELPHIA  AND  READING 

RAILROAD  COMPANY. 

Supreme  Courts  Pennsylvania^  February^  i8g2. 

[Reported  in  148  Pa.  St.  180.] 

PASSENGER  SEATED  AT  OPEN  WINDOW  OF  CAR  STRUCK  BY 
MISSILE.— Where  a  passenger  while  seated  at  an  open  window  on  one  of 
defendant's  cars  was  struck  on  the  arm  bj  a  missile,  there  being  nothing 
to  show  what  caused  the  injury,  the  missile  not  being  seen  bj  plaintiff  nor 
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found  in  the  car,  and  nothing  in  the  evidence  to  connect  the  accident  with 
anj  defect  in  the  cars,  machinery,  appliances,  or  movement  of  the  train, 
there  was  nothing  to  submit  to  the  jurj  and  direction  of  verdict  for  de- 
fendant was  proper  (i). 

Argued  February  i8,  1892.  Appeal,  No.  157,  January  Term, 
1892,  by  plaintifif,  Selim  S.  Thomas,  from  judgment  of  Common 
Pleas,  Lebanon  County,  March  Term,  1891,  No.  78,  on  verdict  for 
defendant.  Before  Paxson,  Ch.  J.,  Sterrett,  Green,  Williams,  and 
Heydrick,  JJ. 

Trespass  to  recover  for  personal  injuries  sustained  while  a  pas- 
senger on  defendant's  train.  The  facts  appear  in  the  opinion. 
Judgment  affirmed. 

The  charge  of  the  court  below,  McPherson,  J.,  was  as  follows : 

"  Ordinarily  when  a  passenger  is  injured  in  the  conveyance  oi 
the  carrier  by  any  means  connected  with  the  appliances  of  trans- 
portation or  the  conduct  of  the  business,  a  presumption  of  negli- 
gence on  the  part  of  the  carrier  arises,  and  the  case  necessarily 
goes  to  the  jury  in  connection  with  such  explanation  as  the  car- 
rier may  have  to  offer. 


I .  Passenger  killed  by  missile  strik- 
ing- train — Erroneous  instructions. — 
In  Flbming  v.  Pittsburgh,  Cincin- 
nati, Chicago  and  St.  Louis  Rail- 
way, 158  Pa.  St.  130  (1893),  action  for 
damages  for  negligent  killing  of  plain- 
tiff's daughter,  aged  fifteen  years, while 
a  passenger  on  defendant's  railroad, 
due  to  the  fall  of  a  large  stone  from  the 
hillside  which  crashed  against  the  car, 
breaking  the  window,  and  instantly 
killing  the  child .  There  was  a  verdict 
and  judgment  for  plaintiff  for  |3,7oo, 
which,  on  appeal,  was  reversed,  for  er- 
ror in  refusing  to  charge,  at  defend- 
ant's request,  that  the  burden  was  on 
plaintiff  to  show  that  the  death  of  her 
daughter  was  caused  bj  the  defend- 
ant and  that  the  burden  was  not 
shifted  from  the  plaintiff  bj  the  mere 
fact  that  her  daughter  was  killed 
while  a  passenger  on  defendant's  road, 
but  must  show  such  facts  as  will  con- 
nect the  defendant,  or  its  servants,  or 
some  of  the  appliances  of  transporta- 
tion, with  the  happening  of  the  in- 


jury. (Citing  Thomas  v,  Phila.  & 
Reading  R.  R.  Co.,  14B  Pa.  St.  183, 
above  reported ;  Sullivan  v.  Phila.  & 
Reading  R.  R.  Co.,  30  Pa.  St.  234,  ic 
Am.  Neg.  Cas.  180,  post;  Spear  v, 
Phila.  W.  &  B.  R.  R.  Co.,  119  Pa.  St 
68,  10  Am.  Neg.  Cas.  105,  ante.) 

Passenger  on  train  struck  by  missile. 
— In  MissiMBR  V,  Philadelphia  & 
Reading  R.  R.  Co.,  17  Phila.  173, 4a 
Leg.  Int.  405  (Common  Pleas  No.  2, 
October,  1885),  it  was  held  that  it  is 
not  the  duty  of  a  railroad  company  to 
place  screens  at  the  windows  of  its 
cars,  either  to  prevent  the  passengers 
from  putting  their  heads  or  arms  out, 
or  to  protect  them  against  missiles 
thrown  by  persons  outside  over  whom 
the  company  has  no  control.  (Fol- 
lowing Pitts.  &  C  R.  R.  Co.  v.  Mc- 
Clurg,  6  P.  F.  Sm.  394,  10  Am.  Neg. 
Cas.  156,  ante.)  Demurrer  to  decla- 
ration, in  action  for  injuries  sustained 
by  being  struck  by  a  stone  while  on 
defendant's  train,  sustained. 


It  ill 
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"It  is  agreed  by  counsel  concerned  in  this  case,  and  the  court 
entirely  concurs  therein,  that  the  presumption  of  negligence  does 
not  arise  in  this  case,  because  the  injury  is  not  shown  to  have 
been  caused  by  any  means  connected  with  the  appliances  or  busi- 
ness of  transportation. 

"The  plaintiff's  position  is,  that,  entirely  aside  from  the  pre- 
sumption, the  question  of  negligence  must  be  submitted  to  the 
jury;  whereas  the  defendant  contends  that  there  is  no  evidence 
upon  that  subject  which  would  justify  the  court  in  submitting  the 
question.  We  think  the  defendant's  position  is  sound.  The 
plaintiff  has  shown  an  injury,  but  has  given  no  evidence  from 
which  a  jury  could  infer  how  that  injury  was  caused ;  there  are, 
therefore,  no  facts  in  evidence  from  which  the  jury  could  properly 
infer  negligence  on  the  part  of  the  defendant,  and  without  some 
proof  or  presumption  to  that  effect  the  plaintiff  must  fail. 

['There  being  no  presumption  of  negligence  in  the  case,  the 
plaintiff  is  in  the  ordinary  position  of  being  obliged  to  produce 
evidence  tending  to  prove  negligence  on  the  part  of  the  defendant. 
Having  failed  to  do  so,  in  the  court's  opinion,  the  verdict  must  be 
in  favor  of  the  defendant,  and  the  court  so  instructs  you.] 

"The  accident  is  one  which  is  much  to  be  regretted,  but  no 
reason  has  been  shown  why  the  defendant  should  be  made  respon- 
sible therefor." 

Plaintiff  submitted  the  following  point : — 

"  Under  all  the  evidence  in  this  case,  the  question  whether  the 
injury  to  the  plaintiff  was  caused  by  the  defendant's  negligence  is 
for  the  jury." 

Verdict  for  defendant     Plaintiff  appealed. 

"Errors  assigned  were,  i,  the  portion  of  the  charge  in  brackets ; 
2,  the  failure  to  af&rm  plaintiff's  point." 

Thomas  H.  Capp  (George  B.  Shock  with  him),  for  ap- 
pellant 

C.  H.  KiLLlNGER  (J.  W.  KlLLlNGER  with  him) ,  for  appellee. 

PaxBon^  Ch.  J. — On  June  5,  1890,  the  appellant  was  a 
passenger  on  the  cars  of  the  defendant  company.  He  was  seated 
at  an  open  window,  and  in  the  vicinity  of  Pottstown  was  struck 
on  the  arm  by  a  missile  with  sufficient  force  to  cause  a  fracture 
thereof.  It  was  not  shown  what  caused  the  injury ;  the  appellant 
did  not  see  the  missile,  nor  was  it  found  in  the  car.    There  was  no 
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evidence  that  any  one  was  near  the  train  on  the  outside  who  could 
have  inflicted  the  injury.  This  suit  was  brought  to  recover  dam- 
,  ages  for  the  injury  referred  to.  The  theory  of  the  appellant  was 
that  it  was  caused  by  a  loose  nut,  thrown  from  one  of  the  switches 
of  the  defendant's  roadbed,  over  which  the  train  was  passing  at 
the  time.  This  was  a  mere  theory,  however,  without  any  evidence 
to  sustain  it.  The  appellant  contended  that,  under  such  circum- 
stances, the  question  of  the  defendant's  negligence  should  have 
been  submitted  to  the  jury.  The  court  took  a  contrary  view  of 
the  case,  and  directed  a  verdict  for  the  defendant.  This  is  the  er- 
ror assigned. 

The  learned  counsel  for  the  appellant  relied  upon  Penn.  R.  R. 
V,  MacKinney,  124  Pa.  St  462  (1).  That  case  differs  widely 
from  this  in  its  facts.  There,  the  plaintiff  received  a  violent  blow 
on  his  left  eye,  causing  the  injury  of  which  he  complained.  The 
nature  of  the  injury  indicated  that  he  had  been  struck  by  some 
hard  substance,  hurled  with  considerable  force.  A  surgical 
examination  of  the  eye,  made  on  his  arrival  in  Philadelphia, 
showed  that  it  was  probably  a  piece  of  coal.  Small  particles  of 
some  hard  substance,  resembling  coal,  were  found  and  removed 
from  the  injured  organ.  It  also  appeared  that,  at  the  time  he  was 
struck,  he  saw  through  the  open  window,  at  which  he  was  sitting, 
one  of  the  company's  trains,  passing  in  the  opposite  direction, 
immediately  on  the  left  of  the  train  on  which  he  was  being  car- 
ried ;  that,  simultaneously  with  receiving  the  blow,  the  engine  of 
that  train  was  directly  opposite  the  window,  and  was  thus 
interposed  between  him  and  that  side  of  the  railroad  and  land  ad- 
jacent thereto.  That  fact,  it  was  claimed  by  him,  negatived  any 
inference  that  the  injury  resulted  from  the  act  of  a  stranger,  or  any 
one  not  connected  with  the  operation  of  the  road. 

Under  such  circumstances,  this  court  held,  that  the  learned  judge 
below  erred  in  directing  the  jury  to  begin  their  consideration  of 
the  case  "with  the  fact  established  that  the  injuries  were  the  result 
of  negligence  of  the  defendant,"  and  that  the  rule  of  Laing  v. 
Colder,  8  Pa.  481  (2),  and  other  like  cases,  that  a  presumption 
of  negligence,  on  the  part  of  the  carrier,  arises  when  a  passenger 
is  injured  in  the  course  of  transportation,  cannot  be  invoked  with- 

X.  Reported  in  this  volume,  page  3.  Reported  in  this  volume,  page 

164,  ante,  144,  ante. 
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out  evidence  tending  to  connect  the  carrier,  or  its  employees,  or 
some  of  the  appliances  of  transportation,  with  the  happening  of 
the  injury. 

The  rule  appears  to  be  that,  where  a  passenger  is  injured,  either 
by  anything  done  or  omitted  by  the  carrier,  its  employees,  or  any- 
thing connected  with  the  appliances  of  transportation,  the  burden 
of  proof  is  upon  the  carrier  to  show  that  such  injury  was  in  no 
way  the  result  of  its  negligence.  But  to  throw  this  burden  upon 
the  carrier,  it  must  first  be  shown  that  the  injury  complained  of 
resulted  from  the  breaking  of  machinery,  collision,  derailment  of 
cars,  or  something  improper  or  unsafe  in  the  conduct  of  the  busi- 
ness, or  in  the  appliances  of  transportation. 

In  Railroad  Co.  v.  MacKinney,  supra^  there  was  evidence  from 
which  a  jury  might  infer  that  the  injury  was  the  result  of  some 
negligence  on  the  part  of  one  or  more  of  the  employees  of  the 
company,  and  which  excluded,  to  some  extent,  the  inference  that 
it  could  have  occurred  at  the  hand  of  a  stranger,  or  some  one  not 
connected  with  the  company.  There  is  an  absence  of  such  proof 
in  the  case  in  hand.  There  was  no  passing  train.  The  missile, 
whatever  its  character,  evidently  came  from  without,  and  was  not 
recognized.  As  before  observed,  there  was  no  evidence  that  it 
was  a  nut,  and  it  is  at  least  extremely  improbable  that  such  a 
thing  could  have  been  hurled  into  the  car  window  by  the  move- 
ment of  the  train.  There  was  nothing  in  the  evidence  to  connect 
the  accident  with  any  defect  in  the  cars,  or  machinery,  the  move- 
ment of  the  train,  or  in  any  of  the  appliances  of  transportation. 
There  was  nothing,  therefore,  to  submit  to  a  jury.  It  would  be  as 
reasonable  to  hold  that  a  bullet  fired  into  the  car  from  without, 
by  means  of  which  a  passenger  is  killed,  is  evidence  of  negligence 
on  the  part  of  the  company. 

Judgment  affirmed. 

X— 12 
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CUMBERLAND  VALLEY   RAILROAD 
COMPANY  V.  MYERS. 

Supreme  Courts  Pennsylvania^  1867, 

[Reported  in  55  Pa.  St.  288.] 

PERSON  INJURED  WHILE  ASSISTING  EMPLOYEE— SUDDEN  JERK 
OF  TRAIN  — INSTRUCTION.— Where  the  conductor  of  a  freight  car 
not  in  the  employ  of  the  defendant  was  injured  while  cutting  loose,  at  the 
request  of  the  defendant's  conductor,  the  cars  following  his  own,  the  in- 
jury being  caused  hy  the  sudden  jerk  of  the  train  which  threw  him  off  the 
car  and  he  was  run  over  by  cars  following,  it  was  not  error  to  charge  that 
if  the  injury  was  not  caused  by  the  drawing  of  the  bolt,  but  by  the  negli- 
gence or  misconduct  of  the  engineer  in  increasing  the  motion  of  the  cars 
with  a  violent,  unnecessary,  and  unusual  jerk,  such  as  the  plaintiff  could 
not  have  anticipated,  the  plaintiff  might  recover. 

PASSENGER.— Where  plaintiff,  after  performing  the  request  of  defendant's 
conductor,  resumed  his  proper  position  as  a  passenger  on  the  train,  he  be- 
came entitled  to  the  protection  which  such  a  relation  gave  him. 

Error  to  the  Court  of  Common  Pleas  of  Cumberland  County. 
Judgment  affirmed. 

Action  on  the  case  brought  to  August  Term,  1861,  by  Nicholas 
A.  Myers,  against  the  Cumberland  Valley  Railroad  Company,  for 
injury  received  by  the  plaintiff,  as  he  alleged  by  the  negligence  of 
the  defendants'  agents.  The  plaintiff  was  the  conductor  on  the 
freight  train  of  Henderson  &  }Ayers,  and  on  February  4,  i860,  the 
defendants  were  by  their  engine  drawing  these  cars ;  immediately 
behind  Henderson's,  were  cars  belonging  to  Mr.  Bryson,  which 
were  to  be  delivered  at  his  switch  at  Mechanicsburg.  There  was 
evidence  that  at  the  request  of  the  company's  conductor  of  the 
train,  Myers  consented  to  cut  Bryson's  cars  loose  at  Mechanics- 
burg ;  when  the  train  came  to  the  place  where  the  cars  were  usu- 
ally cut  loose,  the  engineer  slackened  the  speed,  and  Myers,  on  a 
signal  from  Bryson's  conductor,  who  was  on  the  hinder  part  of 
Bryson's  cars,  drew  the  bolt  which  coupled  the  cars,  gave  a  signal 
to  the  engineer,  who  moved  on.  Myfers  was  thrown  off,  and  Bry- 
son's cars  coming  up  of  their  own  speed,  ran  over  him  and  injured 
him.  There  was  evidence  also  that  the  engineer  ''  jerked  suddenly, 
more  so  than  usual," — that  the  engineer  "was  more  reckless  than 
other  engineers," — that  he  did  not  answer  Myers'  signal,  which  is 
usually  done  on  other  roads ;  but  seldom  on  the  defendants'  road. 
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Watts  and  Parker,  for  plainti£Fs  in  error. 
H.  Newsham  and  H.  W.  Miller,  for  defendant  in  error. 
Agnew,  J. — The  question  now  presented  is  not  the  same  as 
it  was  when  this  case  was  here  before.     The  error  which  «the 
court  below  then  fell  into  was  in  instructing  the  jury  in  substance 
that  the  plaintifif  could  recover;   notwithstanding  his  own  fault, 
want  of  skill  or  awkwardness,  and  notwithstanding  there  was  no 
negligence  or  unskillfulness  on  the  part  of  the  engineer,  if   the 
mode  of  detaching  the  cars  was  unnecessary  and  a  useless  ex- 
posure of  person.    But  on  the  second  trial  the  judge  avoided  these 
objections  and  answered  all  of  the  defendants'  points  in  the  af- 
firmative without  qualification,  excepting  the  last  point,  which 
was  qualified  by  instructing  the  jury  that  if  the  injury  were  not 
caused  by  the  drawing  of  the  bolt,  but  by  the  negligence  or  mis- 
conduct of  the  engineer  in  increasing  the  motion  of  the  cars  with 
a  violent,  unnecessary,  and  unusual  jerk,  such  as  the  plaintiff  could 
not  have  anticipated,  and  if  this  occurred  after  Myers  had  re- 
sumed his  proper  position  on  the  platform  of  his  car,  the  plaintiff 
might  recover.    We  discover  no  error  in  this  qualification.    Myers 
was  requested  by  the  conductor  of  the.  train  to  cut  loose  Bryson's 
cars  at  his  station,  by  drawing  the  coupling  bolt.     The  engineer 
slackened  the  speed  of  the  train  and  after  drawing  the  bolt  Myers 
stepped  to  the  side  of  the  car  with  it  in  his  hand,  and  held  it  out, 
showing  it  to  the  engineer,  to  let  him  see  that  the  cars  had  been 
cut  08.    The  engineer,  who  was  proven  to  be  a  quick,  impulsive, 
and  somewhat  reckless  man,  suddenly  let  on  steam,  started  the 
train  with  a  violent  jerk  into  quick  motion,  which  threw  Myers  off 
upon  the  track,  where  he  was  overtaken  and  badly  injured  by  the 
cars  following  up  by  their  own  speed.     Clearly  it  was  a  question 
of  fact  for  the  jury  to  decide  whether  Myers  at  this  time  had  fully 
accomplished  the  special  duty  he  had  undertaken  to  perform  and 
had  resumed  his  position  upon  the  platform  of  his  own  car,  and 
whether  being  in  this  position  his  being  thrown  off  and  injured 
was  caused  by  the  negligent  act  or  misconduct  of  the  engineer. 
Assuming  according  to  the  former  opinion  that  Myers  took  upon 
himself  the  risk  of  the  act  he  undertook  to  perform,  there  is 
nothing  in  his  case  demanding  him  to  be  held  to  very  strict  pre- 
sumption.    He  did  an  act  of  mere  accommodation  at  the  request 
of  the  conductor  without  hire  or  reward,  and  as  soon  as  he  had 
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performed  it  and  resumed  his  proper  position  as  a  passenger  on 
the  train  he  became  entitled  to  the  protection  which  such  a  rela- 
tion gave  him»  and  a  jury  would  not  be  called  on  to  discriminate 
against  him  with  an  unfriendly  eye.  If  satisfied  upon  the  evidence 
that  the  injury  was  caused  by  the  misconduct  of  the  engineer  after 
he  had  substantially  performed  the  duty  and  resumed  his  position, 
the  railroad  company,  and  not  he,  should  sufifer  for  the  misman- 
agement of  the  train  by  their  own  employee. 
The  judgment  is  affirmed. 


SULLIVAN     V.     PHILADELPHIA    AND 
READING   RAILROAD  COMPANY. 

Supreme  Courts  Pennsylvania ^  January  Term,  18^8, 

[Reported  in  30  Pa.  St.  234.] 

CARRIER  AND  PASSENGER— CONTRACT  OF  CARRIAGE.— When 
a  railroad  company  undertakes  the  transportation  of  a  passenger  for  an 
agreed  price,  the  contract  implies  that  they  are  provided  with  a  safe  and 
sufficient  railroad  to  the  point  indicated ;  that  their  cars  are  staunch  and 
road-worthy;  that  means  have  been  taken  beforehand  to  guard  against 
every  apparent  danger  that  may  beset  the  passenger ;  and  that  the  servants 
in  charge  are  tried,  sober,  competent  men. 

PRESUMPTION  OF  NEGLIGENCE.  — When,  in  the  performance  of  this 
contract,  a  passenger  is  injured,  without  fault  on  his  part,  the  law  raises, 
prima  facie,  a  presumption  of  negligence,  and  throws  on  the  company  the 
onus  of  showing  it  did  not  exist.  This  legal  presumption  may  be  repelled 
by  proving  that  the  injury  resulted  from  inevitable  accident,  or  that  it  was 
caused  by  something  against  which  no  human  foresight  and  prudence 
could  provide. 

NEGLIGENCE  FOR  JURY.  — Whether  such  circumstances  exist  as  will 
repel  the  legal  presumption  of  negligence,  is  a  question  of  fact  to  be  deter- 
mined by  the  jury,  from  all  the  evidence  in  the  case. 

DERAILMENT  OF  CAR  — ANIMAL  ON  TRACK—  PRESUMPTION.— 
That  a  car  was  thrown  off  the  track  by  running  over  a  cow  that  was  unlaw- 
fully on  the  road,  and  the  passenger  thereby  injured,  is  not,  in  itself,  suf- 
ficient to  repel  the  presumption  of  negligence.  The  company  are  bound  to 
make  provision  against  such  accidents. 

Error  to  the  Court  of  Common  Pleas  of  Chester  County. 
Judgment  reversed. 

Action  on  the  case  by  Eugene  Sullivan  against  the  Philadelphia 
and  Reading  Railroad  Company,  to  recover  damages  for  injuries 
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sustained,  whilst  a  passenger  in  the  defendants'  cars,  by  the  car  in 
which  he  was  seated  being  thrown  from  the  track,  by  reason  of 
the  negligence  of  their  agents. 

On  July  7,  1854,  the  plaintiff  took  passage  in  the  defendants' 
cars,  from  Philadelphia  to  Phoenixville.  When  about  a  quarter  of 
a  mile  from  Phoenixville,  upon  an  embankment,  and  near  the 
termination  of  a  curve  in  the  road,  the  engine  struck  a  cow  that 
was  upon  the  track ;  the  car  in  which  the  plaintiff  was  seated  was 
thrown  from  the  track  and  overturned,  and  the  plaintiff  thereby 
considerably  injured. 

The  plaintififs  counsel  submitted  various  points  of  law,  upon 
which  the  court  was  requested  to  charge  the  jury.  The  two  fol- 
lowing are  those  upon  which  the  question  involved  in  this  case 
arose: — 

1.  The  neglect  of  the  defendants  in  this  case  to  provide  suitable 
fences  and  guards  to  keep  cattle  off  the  railroad,  was  such  negli- 
gence as  renders  them  liable  in  this  action. 

2.  The  failure  of  the  engineer  to  stop  the  train,  under  the  cir- 
cumstances in  this  case,  before  it  reached  the  cow  upon  the  track, 
was  such  negligence  as  renders  the  defendants  liable  in  this  action. 

The  learned  judge  delivered  the  following  charge  to  the  jury: — 
''Eugene  Sullivan  brings  his  action  against  the  Philadelphia  and 
Reading  Railroad  Company,  to  recover  damages  for  injuries,  or 
supposed  injuries,  received  while  on  board  the  defendant's  cars  on 
their  passage  from  Philadelphia  to  Phoenixville.  It  appears  from 
the  evidence,  that  in  the  early  part  of  the  month  of  July,  1854,  the 
plaintiff  was  a  passenger  in  the  train  of  cars  belonging  to  the 
defendant,  used  to  carry  passengers  on  the  before-mentioned 
road ;  that  when  near  to  Phoenixville  the  locomotive  which  drew 
the  train,  struck  a  cow  passing  across  the  track,  knocked  her  off 
the  track,  but  in  her  struggles  she  threw  herself  under  the  wheels 
of  the  second  car,  in  which  the  plaintiff  was  seated,  overset  it,  and 
inflicted  on  the  plaintiff  the  injury  which  it  is  said  he  received. 
At  or  near  where  the  accident  happened,  the  railroad  crossed  on  a 
bridge,  a  public  highway,  fifteen  feet  below  the  railroad ;  and  on 
one  side  of  the  said  public  highway  a  private  way  raised  the  bank 
onto  a  level  with  the  railway,  while  on  the  other  side  a  path  con- 
ducted to  the  same  level,  neither  side  having  any  fence  to  protect 
the  railway  from  intrusion.     The  engineer  saw  the  cow  as  she 
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climbed  the  upper  port  of  the  pathw:^,  rcveised  the  engine,  gave 
notice  to  the  brakemen  to  pot  dovn  the  brakes,  and  used  all  the 
means  in  his  power  to  stop  the  train,  bat  the  distance  was  not 
great  enoogh  to  accomplish  his  purpose,  and  the  accident  we  have 
noticed  occurred-  It  is  proper  to  remark  that  the  road  was  in 
good  order,  the  wheeb  had  been  cardally  examined  daring  the 
day,  the  cars  were  soond,  and  the  train  was  running,  when  the  cow 
was  discovered,  below  the  nsual  q>eed.  at  the  rate  of  eighteen 
miles  an  hour. 

^l  see  nothing  in  the  case  to  warroMt  the  imputation  of  censure, 
or  of  negligence^  toward  the  agents  of  the  company^  although  the 
distances  at  which  the  cow  could  be  seen  have  been  variously 
stated,  and  the  evidence  on  the  point  has  been  examined  by 
counseL  It  it  also  fair  to  notice,  that  the  plaintiff  was  inside  die 
car  of  the  defendant,  seated  on  one  of  the  seats  occupied 
by  passengers,  and  negligence  of  no  kind  can  be  imputed  to  him. 
Such  would  seem  to  have  been  the  condition  of  the  parties  to 
this  suit  when  the  injury  complained  of  is  said  to  have  been 
inflicted. 

"  The  principles  of  law  applicable  to  cases  of  this  Idnd,  are  not 
entirely  settled.  There  are,  indeed,  certain  doctrines  which  have 
been  enunciated  by  the  highest  authority,  and  which  will  not  be 
denied  by  any  court,  but  the  point  which  must  rule  the  case  yod 
are  trying  remains  undecided.  The  plaintiff  requests  me  to  say 
to  you,  that '  the  neglect  of  the  defendants  in  this  case  to  provide 
suitable  fences  and  guards  to  keep  cattle  off  the  railroad,  was  such 
negligence  as  renders  them  liable  in  this  action.' 

"  This  question  has  never  in  terms  been  determined.  I  have 
already  said  that  the  evidence  does  not  disclose  any  negligence  on 
the  part  of  the  agents  of  the  company.  Notwithstanding  the  criti- 
cism as  to  the  distance  at  which  this  cow  could  be  seen,  and  the 
employment  to  which  the  attention  of  the  engineer  was  directed 
when  the  cow  first  came  in  sight,  no  proof  of  negligence  has  beeti 
exhibited  against  the  agents  and  engineers^  which  would  authorisi 
me  to  submit  it  to  the  consideration  of  the  jury.  Passing  by  th< 
circumstances  of  the  accident  which  we  have  heard  detailed,  it  \\ 
undoubted,  that  the  Philadelphia  and  Reading  Railroad  Compan) 
is  a  purchaser,  in  consideration  of  public  accommodation,  of  th< 
privilege  of  using  its  road  for  the  transportation  of  passengers,  bj 
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means  of  locomotive  engines;  the  evidence  is  uncontradicted, 
that  at  the  time  of  the  accident,  the  said  company  was  using  its 
road  in  accordance  with  its  chartered  privileges  and  in  the  usual 
way.  In  such  use  of  its  road  the  company  is  responsible  for  the 
direct  and  immediate  consequences  of  errors  committed  by  itself 
or  its  agents,  and  not  for  accidents  resulting  from  causes  beyond 
its  control.  //  is  indeed  laid  down^  and  is  undoubted  law,  that 
the  proprietors  of  a  railroad^  as  passenger  carriers ^  are  bound  to  the 
most  exact  care  and  diligence ^  not  only  in  the  management  of  their 
trains  and  cars^  but  also  in  the  structure  and  care  of  their  tracks 
and  in  all  the  arrangements  necessary  to  the  safety  of  passengers. 
They  are  held  to  the  strictest  responsibility  for  carCy  vigilance,  and 
skill  on  the  part  of  themselves^  and  all  persons  employed  by  them. 
Do  this  carCy  vigilance,  and  skill,  require  the  company  to  provide 
suitable  fences  and  guards  to  keep  cattle  off  the  railroad?  I  cantiot 
consent  to  adopt  that  opinion.  The  language  of  Chief  Justice  Gib- 
son bears  strongly  on  this  point  It  is  conceded,  says  that  eminent 
judge,  'That  an  American  company  is  not  bound  to  fence  its  rail- 
way, as  an  American  farmer  is  bound  to  fence  his  fields.  In  a 
country  so  new  and  sparse  as  ours,  of  which  the  trunks  of  the 
principal  railways  are  more  extensive  than  in  the  Island  of  Great 
Britain,  the  cost  of  fencing  them  would  be  greater  than  could  be 
|prae.  The  rights  and  responsibilities  of  a  people  are  shaped  by 
the  circumstances  of  their  condition.  If  they  will  have  railways, 
they  must  be  content  to  have  them  in  the  only  way  they  are  prac- 
ticable. If  an  owner  suf!er  his  cattle  to  be  at  large,  it  must  be  at  the 
risk  of  losing  them,  or  paying  for  their  transgressions.'  These  ob- 
servations made  by  Judge  Gibson,  in  a  case  between  the  railroad 
company  and  the  owner  of  a  cow  which  had  been  killed  on  the 
track,  bears  strongly  on  the  case  you  are  trying.  It  declares  in 
terms,  that  in  Pennsylvania  a  railroad  company  is  not  bound  to 
fence  its  roads.  The  fair  and  just  inference  is,  that  where  an 
animal,  as  a  cow,  is  run  over  by  a  train  of  cars,  and  these  cars, 
or  some  of  them,  being  thrown  o£F  the  track,  injures  a  passenger, 
no  negligence  on  that  account  is  attributable  to  the  company. 
Where  there  are  no  fences  cattle  will  trespass.  If  a  railroad 
company  are  not  bound  to  fence,  it  was  no  neglect  that  this  com- 
pany did  not  fence.  /  hold,  therefore,  that  the  presence  of  the  cow  on 
the  track  was  not  the  result  of  negligence  in  the  company.     The 
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company  could  not  be  expected  to  guard  against  her  approach^  were 
not  bound  to  do  so^  and  in  the  language  of  judge  Gibson^  the 
engineer  is  not  bound  to  stop  his  train  the  moment  he  sees  cattle  on 
the  track,  however  distant.  Negligence  in  injuring  passengers,  by 
wantonly,  indifferently,  or  negligently  running  over  an  animal  on 
the  track,  is  punishable  in  damages  in  an  action  against  the  com- 
pany, but  where  due  care  has  been  exercised,  as  would  seem  to  be 
the  case  in  the  instance  before  us,  the  company  are  not  liable  to 
damages.  In  this  view  of  the  case,  I  aflfirm  the  proposition  of  the 
defendant,  that  if  the  jury  believe  the  testimony  in  this  cause,  there 
was  no  negligence  on  the  part  of  the  defendant  or  its  agents,  and  the 
plaintiff  is  not  entitled  to  recover.  Should  the  jury  take  this  view 
of  the  case  there  will  be  no  need  to  go  into  the  question  of  dam- 
ages, for  the  verdict  should  be  for  the  defendant.  Should  we  be 
wrong  in  the  conclusion  we  have  come  to,  the  Supreme  Court 
will  set  us  right" 

The  plaintiff's  counsel  excepted  to  those  parts  of  the  charge 
printed  in  italics ;  and  a  verdict  and  judgment  having  been  ren- 
dered for  the  defendant,  he  removed  the  cause  to  this  court,  and 
here  assigned  the  same  for  error. 

W.  Darlington,  for  plaintiff  in  error. 

J.  J.  Lewis,  for  defendant  in  error. 

Woodward,  J. — When  a  railroad  company  undertakes  the 
transportation  of  a  passenger  for  an  agreed  price,  the  contract  in- 
cludes many  things. 

On  the  part  of  the  passenger  his  consent  is  implied  to  all  the 
company's  reasonable  rules  and  regulations  for  entering,  occupy- 
ing, and  leaving  their  cars,  and  if  injury  befall  him  by  reason 
of  his  disregard  of  regulations  which  are  necessary  to  the  conduct 
of  the  business,  the  company  are  not  liable  in  damages  even 
though  the  negligence  of  their  servants  concurred  with  his  own 
negligence  in  causing  the  mischief. 

On  the  part  of  the  company  the  contract  implies  that  they  are 
provided  with  a  safe  and  sufficient  railroad  to  the  point  indicated ; 
that  their  cars  are  staunch  and  road-worthy ;  that  means  have  been 
taken  beforehand  to  guard  against  every  apparent  danger  that 
may  beset  the  passenger,  and  that  the  servants  in  charge  are  tried, 
sober,  competent  men.  When  in  performing  this  contract,  they 
hurt  a  passenger,  without  fault  of  his,  the  lacw  rzists,  prima  facie,  a 
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presumption  of  negligence,  and  throws  on  the  company  the  onus 
of  showing  it  did  not  exist. 

This  may  be  shown,  and  the  legal  presumption  repelled,  by 
proving  that  the  injury  resulted  from  inevitable  accident,  or,  as  it 
is  commonly  called,  the  act  of  God,  or  that  it  was  caused  by 
something  against  which  no  human  foresight  and  prudence  could 
provide,  whatever  these  can  do  for  the  safety  of  the  passenger,  the 
law  requires  the  transporting  company  to  do. 

But  as  presumptions  of  law  are  always  for  the  court  to  pro- 
nounce, so  are  the  repelling  circumstances  relied  on  for  the  jury. 
The  legal  presumption,  which  is  only  an  inference  from  general 
experience,  remains  of  force  until  a  countervailing  presumption  of 
fact  is  established ;  and  as  this  is  a  conclusion  drawn  from  partic- 
ular circumstances,  it  is  for  the  jury  to  consider  these  circum- 
stances, and  to  determine  what  is  the  reasonable  deduction. 

Yet  the  court  below  not  only  failed  to  presume  negligence  from 
the  fact  of  injury,  but  instructed  the  jury  that  if  they  believed  the 
testimony  in  the  cause,  there  was  no  negligence  on  the  part  of  the 
defendant  or  its  agents. 

Again,  even  more  pointedly,  the  learned  judge  said:  ''No 
proof  of  negligence  has  been  exhibited  against  the  agents  and 
engineer  which  would  authorize  me  to  submit  it  to  the  considera- 
tion of  a  jury." 

This  was  withdrawing  from  the  jury  a  case  that  ought  to  have 
been  submitted  with  very  different  instructions.  The  plaintiff  was 
in  no  feiult.  He  had  taken  his  seat  within  the  car,  and  in  all  re- 
spects had  demeaned  himself  as  an  orderly  passenger.  Yet  he  was 
injured  by  the  overthrow  of  the  car  in  which  he  was  seated. 

Here  was  a  breach  of  the  company's  contract,  and  here  was 
what  has  several  times  been  said  by  this  court  to  be  evidence 
of  the  company's  negligence:  (8  Barr,  483;  12  Harris,  469). 
Then  if  the  court  thought  there  was  evidence  which  was  calculated 
to  repel  this  prima  facie  presumption  of  negligence,  they  should 
have  submitted  it  to  the  jury.  Whether  that  spot  in  the  road  was 
not  so  commonly  infested  with  cows  as  to  require  a  fence  or  cattle 
guard  of  some  sort ;  whether  the  speed  of  the  cars  was  not  too 
great  for  a  curve  exposed  at  all  times  to  the  incursions  of  cattle ; 
whether  the  engineer  discovered  the  cow  as  soon  as  he  might,  and 
used  his  best  endeavors  to  avert  the  collision ;  in  a  word,  whether 
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the  accident  was  such  as  no  foresight  on  the  part  of  the  company 
or  its  servants  could  have  prevented — these  were  questions,  and 
grave  ones  too,  that  ought  to  have  been  submitted  to  the  jury. 

The  learned  judge,  after  stating  correctly  the  extreme  care 
and  vigilance  which  the  law  exacts  of  railroad  companies,  asks  if 
they  are  required  to  provide  suitable  fences  and  guards  to  keep 
cattle  of!  of  the  road  ?  In  answering  his  question  in  the  negative, 
the  judge  seems  to  have  misapplied  the  reasoning  of  Judge  Gib- 
son, in  Skinner's  Case,  7  Harris,  298. 

That  was  an  action  by  the  owner  of  a  cow  killed  on  a  railroad, 
to  recover  her  value  from  the  company,  and  the  doctrine  laid 
down  was  that  the  owner  was  a  wrongdoer  in  su£Fering  his  cow  to 
wander  on  a  road  engaged  in  transporting  passengers,  and  was 
rather  liable  for  damages  than  entitled  to  recover  them.  The 
owner  of  the  cow  could  not  insist  that  the  company  should  fence 
their  road  for  the  protection  of  his  stock.  It  was  his  business  to 
keep  his  cattle  within  his  own  bounds. 

Now  such  reasoning  between  a  railway  company  and  a  tres- 
passer commends  itself  to  every  man's  understanding,  because  it 
tends  to  the  security  of  the  passenger.  If  farmers  cannot  make 
companies  pay  for  injured  cattle,  but  they  involve  themselves  in 
liability  by  su£Fering  their  cattle  to  run  at  large,  passengers  are 
all  the  more  secure  from  this  kind  of  obstruction. 

But  when,  notwithstanding  this  strong  motive  for  keeping  cattle 
o£F  the  road,  a  cow  is  found  there  and  causes  an  injury  to  a  passen- 
ger whom  the  company  have  undertaken  to  carry  safely,  is  it  an 
answer  to  the  passenger  suing  for  damages  that  the  owner  of  the 
cow  had  no  right  to  let  her  run  at  large  ?  Grant  that  she  was  un- 
lawfully at  large.  And  grant  that  the  owner  is  bound  to  indem- 
nify the  company  for  the  mischief  she  caused,  yet,  as  between  the 
company  and  its  passenger,  liability  is  to  be  measured  by  the 
terms  of  their  contract.  Having  undertaken  to  carry  safely,  and 
holding  themselves  out  to  the  world  as  able  to  do  so,  they  are  not 
to  su£Fer  cows  to  endanger  the  life  of  the  passenger  any  more  than 
a  defective  rail  or  axle.  Whether  they  maintain  an  armed  police 
at  cross-roads,  as  is  done  by  similar  companies  in  Europe,  or 
fence,  or  place  cattle  guards  within  the  bed  of  their  road,  or,  by 
other  contrivance,  exclude  this  risk,  is  for  themselves  to  consider 
and  determine.     We  do  not  say  they  are  bound  to  do  the  one  or 


•I  , 


Carrier  of  Persons.  187 

the  other,  but  if  by  some  means  they  do  not  exclude  the  risk, 
they  are  bound  to  respond  in  damages  when  injury  accrues.  Per- 
haps the  passenger  would  have  remedy  against  the  owner  of  the 
cow — it  is  clear  from  Skinner's  Case  that  the  company  would  — 
but  the  passenger  has  unquestionable  remedy  against  the  com- 
pany. If  he  be  injured  by  reason  of  defective  machinery,  nobody 
would  think  of  setting  up  the  liability  of  the  mechanic  who  fur- 
nished the  bad  work  as  a  defense  tor  the  company  against  the  claim 
of  the  passenger.  Yet  it  would  be  a  defense  exactly  analogous 
to  that  which  satisfied  the  court  in  this  case. 

We  do  not  wish  to  be  understood  as  laying  down  a  general 
rule  that  all  railroad  companies  are  bound,  independently  of  leg- 
islative enactment,  to  fence  their  roads  from  end  to  end,  but  we 
do  insist  that  they  are  bound  to  carry  passengers  safely,  or  to 
compensate  them  in  damages.  If  a  road  run  through  a  farmer's 
pasture  grounds,  where  his  cattle  are  wont  to  be,  possibly,  as  be- 
tween the  company  and  the  farmer,  the  latter  may  be  bound  to 
fence,  but,  as  between  the  company  and  the  passenger,  the  com- 
pany are  bound  to  see  that  the  cattle  are  fenced  out.  If  cattle  are 
accustomed  to  wander  on  unenclosed  grounds,  through  which  the 
road  runs,  the  company  are  bound  to  take  notice  of  this  fact ;  and, 
either  by  fencing  in  their  track,  or  by  enforcing  the  owner's  obliga- 
tion to  keep  his  cattle  at  home,  or  by  moderating  the  speed  of 
the  train,  or  in  some  other  manner,  to  secure  the  safety  of  the 
passenger.  That  is  their  paramount  duty.  To  enable  them  to 
perform  it,  the  law  entitles  them  to  a  clear  track :  (7  Harris,  298 ; 
12  Harris,  469).  Neither  cows  nor  men,  not  even  the  servants  of 
the  company  engaged  in  the  company's  work,  are  permitted  to 
obstruct  it  And  because  their  right  to  a  clear  track  is  absolute, 
their  duty  to  carry  safely  is  imperative.  If  they  tolerate  obstruc- 
tions, they  must  avoid  the  danger  by  reduced  speed  and  in- 
creased vigilance,  or  answer  for  the  consequences. 

The  doctrine  in  Skinner's  Case,  designed  for  the  safety  of  the 
passenger,  was  so  applied  in  this  case  as  to  compromise  it. 
Herein  was  manifest  error.  The  case  must  go  back  to  be  tried 
on  the  question  whether  there  was  anything  in  the  particular  cir- 
cumstances of  the  accident  to  repel  the  prima  facie  presumption 
of  negligence.  It  is  impossible  to  regard  the  accident  as  inevita- 
ble.   II  cattle  were  in  the  habit  of  coming  upon  the  road  at  that 
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place  or  if  there  were  nothing  to  prevent  them,  it  was  a  con- 
tingency that  the  company  were  bound  to  anticipate  and  provide 
against 

The  judgment  is  reversed  and  a  venire  de  novo  awarded 

GREED  V.  PENNSYLVANIA  RAILROAD 

COMPANY. 

Supreme  Courts  Pennsylvania^  February^  i8y8, 

[Reported  in  86  Pa.  St.  139.] 

DERAILMENT  OF  TRAIN  — RIDING  IN  CABOOSE— DEATH  — CON- 
TRIBUTORY NEGLIGENCE  — PRESUMPTION.  — In  an  action  to 
recover  damages  for  the  death  of  plaintiff's  intestate  caused  by  the  derail- 
ment of  the  train  on  which  he  was  riding  due  to  a  misplaced  switch  at 
defendant's  station,  the  train  being  a  mixed  freight  and  passenger  train 
and  the  deceased  at  the  time  of  the  accident  being  in  the  caboose,  it  was 
held  that  there  was  no  legal  presumption  of  negligence  on  the  part  of 
deceased,  arising  from  the  fact  of  his  being  in  a  car,  when  the  accident 
happened,  not  intended  for  the  use  of  passengers. 

PASSENGER— PRESUMPTION.— It  is  correct  to  charge  "that  if  a  person, 
not  connected  with  the  company,  travels  hy  a  passenger  train,  presumably 
he  is  travelling  as  a  passenger,  and  for  a  consideration" ;  in  other  words, 
he  is  presumed  to  have  paid  his  fare  or  to  be  ready  to  pay  it  when  called 
upon. 

Error  to  the  Court  of  Common  Pleas,  No.  i,  of  Philadelphia 
County,  of  January  Term,  1877,  No.  21.     Judgment  reversed. 

''This  was  an  action  on  the  case  for  damages,  brought  by  Joanna 
Creed,  widow  of  Henry  B.  Creed,  deceased,  against  the  Pennsyl- 
vania Railroad  Company,  for  the  death  of  the  said  Henry  B. 
Creed,  caused  by  the  alleged  negligence  of  the  said  company. 
The  accident,  by  which  decedent  met  his  death  occurred  on  No- 
vember 5,  1874,  at  Schenck's  Station,  which  is  on  the  road  of  the 
said  company,  about  nine  miles  from  the  city  of  Trenton,  N.  J. 

"The  declaration  was  in  case  for  negligence,  in  not  safely  carry- 
ing deceased.     Plea,  'Not  guilty.' 

"On  the  trial  defendants  filed  additional  pleas,  as  follows : — 

"  'That  they  did  not  contract  or  agree  with  H.  B.  Creed  for  a 
valuable  consideration,  or  otherwise,  that  they  would  carry  the 
said  H.  B.  Creed  from  Jersey  City,  in  the  State  of  New  Jersey,  to 
the  city  of  Philadelphia,  in  the  State  of  Pennsylvania,  as  in  the 
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first  count  of  the  plaintiff's  declaration  alleged,  and  of  this  the 
defendant's  put  themselves  upon  the  country/  etc. 

"And  for  a  further  plea,  the  defendants  say  that :  'The  said  H.  B. 
Creed  was  wrongfully,  and  in  violation  of  the  rules  of  the  company 
defendants,  in  a  certain  car,  known  as  a  caboose  car,  not  adapted 
to  or  intended  or  used  for  the  transportation  of  passengers,  but 
only  used  for  the  conveyance  of  the  servants  of  the  defendants, 
whikt  employed  in  managing  and  conducting  a  certain  train  of 
their  cars,  exclusively  used  for  the  transportation  of  merchandise, 
which  car,  or  caboose  car,  was  attached  to  a  train  of  cars,  exclu- 
sively used  in  the  transportation  of  merchandise  by  them,  the 
defendants,  at  the  time  of  the  alleged  injury  to  the  said  H.  B. 
Creed,  upon  the  said  railroad,'  etc. 

"  At  the  trial  it  appeared  that  Creed  was  a  passenger  on  a  mixed 
freight  and  passenger  train  of  the  defendant,  running  from  Jersey 
City  to  Philadelphia.  At  the  time  of  the  accident  he  was  in  the 
caboose,  the  hindmost  car  of  the  train,  in  front  of  which  were  the 
passenger  cars,  into  which  there  was  ready  and  easy  access.  This 
caboose  car  was  one  set  apart  and  specially  designed  for  the  use  and 
occupancy  of  the  employees  engaged  in  running  the  train,  and  by 
the  rules  of  the  company  no  other  persons  were  permitted  to  enter  it. 

"The  cause  of  the  accident  was  the  misplacing  by  Brannig,  the 
conductor,  of  the  switch  to  back  his  train  upon  a  side  track,  in 
order  to  let  the  express  train  pass.  The  switch  had  been  changed 
from  a  ball,  or  'Wharton'  switch,  which  turns  over  from  the 
ground,  to  a  stand  switch,  worked  by  a  lever.  The  conductor  had 
no  notice  of  the  change  of  switches.  After  he  had  turned  the  new 
switch  wrong,  and  had  gone  the  length  of  a  rail,  he  discovered  his 
mistake,  ran  back  to  straighten  it,  struck  his  foot  against  a  tie  and 
stumbled,  got  the  switch  back  about  half  way,  when  the  rear  car 
of  the  train,  which  was  backing,  and  in  which  decedent  was  sitting, 
struck  the  open  end  of  the  rail,  and,  with  the  three  passenger  cars 
next  to  it,  ran  off  the  track.  The  caboose  car  upset  and  Creed 
was  instandy  killed. 

"Brannig  testified  that  he  saw  Creed  on  the  afternoon  of  the 
Jth  of  November  in  Jersey  City.  He  afterwards  observed  him  at 
Newark  on  the  train  sitting  in  the  lookout  of  the  caboose,  and 
subsequently  saw  him  once  or  twice,  the  last  time,  he  thought,  at 
Trenton. 


190  AMERICAN  NBGLIGBNCB    CASBS. 

"  Bramiig  was  the  freight  conductor,  and  at  the  time  of  the  acci- 
dent had  sole  charge  of  the  train,  the  passenger  conductor  having 
left  the  train  at  Newark.  Brannig,  however,  it  appeared,  had  no 
authority  to  take  on  passengers  or  to  receive  fares,  and  there  was 
nothing  to  show  that  Creed  had  paid  his  fare  to  the  passenger 
conductor.  Creed  himself  had  formerly  been  a  freight  conductor 
on  the  road.     He  was  thirty-nine  years  of  age  when  killed. 

''The  court,  Peirce,  J.,  in  their  general  charge,  submitted  the 
question  of  negligence  to  the  jury,  but  reserved  the  points 
whether  the  decedent  was  guilty  of  contributory  negligence,  and 
whether  he  was  a  passenger,  as  follows :  — 

"  *  Secondly,  is  there  any  evidence  in  the  case  which  leads  you  to 
believe  that  there  was  n^ligence  on  the  part  of  the  deceased  ? 
You  have  heard  the  testimony ;  there  is  no  direct  proof  of  negli- 
gence on  his  part,  unless  it  may  be  considered  in  connection  with 
the  position  which  he  occupied  in  the  cars  as  riding  in  the 
caboose.  Negligence  is  a  mixed  question  of  law  and  fact,  it  is 
said ;  and  so  far  as  the  law  of  negligence  connected  with  this  case 
is  concerned,  as  relates  to  his  travelling  in  that  caboose,  I  reserve 
that  portion  of  the  case  for  the  consideration  of  the  court  in  banc, 
leaving  the  broad  question,  though,  of  negligence,  both  on  the 
part  of  the  company  and  on  the  part  of  the  deceased,  to  your 
consideration.' 

**  Then  the  further  question  has  been  made,  as  to  whether  the 
decedent  was  travelling  as  a  passenger  on  this  occasion.  We  have 
no  evidence  of  the  payment  of  money  by  him ;  but  I  think  there 
is  a  reasonable  and  fair  presumption  that  if  a  person  not  con- 
nected with  the  company  travels  by  a  passenger  train,  presumably 
he  is  travelling  as  a  passenger,  and  for  a  consideration.  I  reserve, 
however,  in  the  instruction  which  I  give  to  you  as  to  this  presump- 
tion of  law,  the  final  determination  of  this  question  to  the  court  in 
banc. 

"  The  verdict  was  for  the  plaintiff  for  $10,000. 

**  A  rule  for  a  new  trial,  granted  at  the  instance  of  defend- 
ant was  subsequently  discharged,  and  judgment  having  been 
moved  for  by  the  plaintiff,  on  the  points  reserved,  the  court,  without 
delivering  an  opinion,  entered  it  for  defendant  non  obstante  veredicto, 

"  This  entry  of  judgment  was  the  error  assigned  by  plainti£F, 
who  took  this  writ" 
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Pierce  Archer,  Jr.,  and  Lewis  C.  Cassidy,  for  plaintiff  in 
error. 

Chapman  Biddle,  for  defendant  in  error. 

Grordon,  J.  —  From  the  evidence  it  appears  that  Henry 
Creed,  the  husband  of  the  plaintiff,  from  the  death  of  whom  the 
present  action  has  resulted,  was  a  passenger  upon  a  mixed  freight 
and  passenger  train  of  the  defendant,  running  from  Jersey  City  to 
Philadelphia.  At  the  time  of  the  accident,  which  resulted  in  his 
death,  Creed  was  in  the  caboose,  the  hindmost  car  of  the  train, 
immediately  in  front  of  which  were  the  passenger  cars,  so  that 
there  was  ready  and  easy  access  from  the  latter  to  the  former. 
This  caboose  car  was  one  set  apart  and  especially  designed  for 
the  use  and  occupancy  of  the  employees  engaged  in  running  the 
train,  and  by  the  rules  of  the  company  no  other  persons  were  per- 
mitted to  enter  it.  It  is  quite  clear,  from  the  evidence,  that  Creed 
boarded  this  train  at  Jersey  City,  for  Brannig,  the  freight  con- 
ductor, says  he  saw  him  first  on  the  afternoon  of  November  5,  the 
day  of  the  accident,  in  that  city,  and  that  he  next  noticed  him  at 
Newark  in  the  lookout  of  the  caboose,  and  as  this  train  left  Jersey 
City  in  ^e  evening,  there  can  be  but  littie  doubt  that  the  deceased 
got  upon  it  at  that  point.  It  is  also  in  evidence,  that  though 
Brannig  had  the  full  and  entire  charge  of  the  train  from  the  time 
it  left  Newark,  yet  he  had  no  authority  to  receive  passengers  or  to 
examine  or  lift  the  tickets  of  such  as  remained  on  the  train  after 
passing  that  station,  at  which  point  the  passenger  conductor,  who 
had  charge  of  the  cars  from  Jersey  City,  left  the  train.  Whether 
Creed  paid  his  fare  or  not  is  unknown.  Brannig's  duties  did  not 
lead  him  to  inquire,  and  the  passenger  conductor  was  not  called. 
He  may  have  had  a  ticket,  or  he  may  have  been  surreptitiously 
on  the  train  through  the  connivance  of  the  train  hands,  to  whom 
he  may  have  been  known,  as  he  formerly  had  a  position  on  this 
road.  Presumptively  he  was  rightfully  there;  certainly  he  was 
there  with  the  knowledge  and  acquiescence  of  one  of  the  con- 
ductors, if  not  of  both.  Under  this  condition  of  affairs  the  learned 
judge  of  the  court  below  charged  the  jury  as  follows : — 

"  I.  There  is  no  direct  proof  of  negligence  on  his  (Creed's)  part, 
unless  it  may  be  considered  in  connection  with  the  position  which 
he  occupied  in  the  cars  as  riding  in  the  caboose."  This  point  was 
reserved. 
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**  2.  We  have  no  evidence  of  pajrment  of  money  by  him ;  but  I 
think  there  is  a  reasonable  and  fair  presumption,  that  if  a  persoiii 
not  connected  with  the  company,  travek  by  a  passenger  train, 
presumably  he  is  travelling  as  a  passenger  and  for  a  considera- 
tion.** This  point  was  also  reserved.  The  verdict  was  for  the 
plaintiff;  but  the  court,  without  giving  any  opinion,  entered  judg- 
ment for  the  defendant  mm  obstante  veredicto.  It  follows,  that  the 
converse;  of  one  or  both  of  the  above  propositions,  was  finally  held 
by  the  court.  That  is  to  say ;  first,  that  there  was  a  legal  pre- 
sumption of  negligence,  on  the  part  of  Creed,  arising  from  the 
fact  of  his  being  in  a  car,  when  the  accident  happened,  not  in- 
tended for  the  use  of  passengers ;  second,  that,  although  travelling 
by  a  passenger  train,  and  not  connected  with  the  company,  the 
legal  presumption  is  that  he  was  not  travelling  as  a  passenger  who 
had  paid  his  fare,  or  intended  in  good  faith,  so  to  do.  As  legal 
propositions  these  cannot  be  sustained. 

No  presumption  of  negligence  can  arise,  either  in  fact  or  in  law, 
from  the  feict  of  Creed's  occupancy  of  the  caboose,  for  there  is  no 
evidence  that  it  was  in  any  degree  more  unsafe  than  any  other  car 
in  the  train.  It  was,  indeed,  under  all  ordinary  circumstances,  the 
one  that  was  the  most  safe ;  from  collisions  in  front  of  the  train  it 
was  protected  by  the  cars  which  preceded  it,  and  from  dangers  be- 
hind, being  itself  a  lookout,  it  was  guarded  by  the  constant  vigi- 
lance of  the  employees.  That  it  proved  to  be  the  car  first  in 
danger,  and  the  one  most  badly  wrecked,  argues  nothing,  since 
the  carelessness  of  the  company,  in  introducing  new  switches  hav- 
ing an  action  the  reverse  of  the  old  ones,  without  notice  to  those 
in  charge  of  its  trains,  could  not  be  foreseen  by  any  one,  however 
prudent.  Was  Creed's  position,  under  all  ordinary  circumstances, 
which  a  man  of  ordinary  prudence  ought  to  foresee  and  guard 
against,  as  safe  as  a  seat  in  a  passenger  car  ?  If  it  were,  and,  as  we 
have  said,  there  is  no  evidence  to  the  contrary,  then  negligence 
cannot  be  predicated  of  the  fact  of  his  being  in  the  caboose.  It 
is  true,  however,  that  Creed,  as  a  passenger,  ought  not  to  have 
been  in  that  car;  not  indeed,  because  it  was  less  safe  than  other 
parts  of  the  train,  but  because  forbidden  by  the  rules  of  the  com- 
pany. It  was  a  car  provided  for  the  use  of  the  train  hands,  and 
not  for  passengers,  and  from  its  very  shape  and  character  that  fact 
must  have  been  obvious  to  any  one  of  common  understanding  and 
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observation ;  much  more  to  the  deceased,  who  had  himself  been  a 
freight  conductor  upon  this  very  road.  Presuming,  then,  the 
knowledge  of  the  design  of  this  car  by  the  deceased,  which,  how- 
ever, is  a  presumption  of  fact,  not  of  law,  was  the  company  thereby 
released  as  to  Creed  from  its  duty  as  a  common  carrier?  This 
point  was  raised  and  determined  in  O'Donnell  v,  Allegheny  Valley 
R,  R.  Co.,  9  P.  F.  Smith,  239  ( i )  ;  in  which  case  the  court  below 
held  that  the  baggage  car  was  an  improper  place  for  passengers, 
whether  the  rule  of  the  company  against  such  use  was  communi- 
cated to  them  or  not,  and  that  one  leaving  his  seat  in  the  passen- 
ger coach  and  entering  the  baggage  car  was  guilty  of  negligence. 
But  this  ruling  was  reserved.  Mr.  Justice  Agnew,  delivering  the 
opinion  of  the  court,  observed :  "  That  whilst  it  is  the  undoubted 
right  of  a  railroad  company  to  prescribe  reasonable  rules  for  the 
regulation  of  those  who  travel  on  its  cars,  yet  the  conductor  is  the 
one  who  is  charged  with  their  administration,  and  his  permission 
of  or  acquiescence  in  the  use  of  the  baggage  car  by  a  passenger, 
exempts  such  passenger  from  all  blame,  and  in  case  of  accident  to 
him,  resulting  from  the  negligence  of  the  company,  he  may  recover 
damages."  In  the  case  of  the  Lackawanna  and  Bloomsburg  R.  R. 
Co.  V,  Chenewith,  2  P.  F.  Smith,  382,  the  plaintiff  had  obtained 
permission  from  the  agents  of  the  company  to  attach  his  freight 
car  to  a  passenger  train,  contrary  to  the  rules  of  the  company, 
which  were  communicated  to  him,  he  at  the  same  time  agreeing 
"to  run  all  risks."  Notwithstanding  this,  it  was  held  that  the 
company  was  liable  for  damages  resulting  to  the  plaintiff  and  his 
car  from  negligence  in  the  running  of  the  train.  And  this  is  rea- 
sonable ;  for,  as  was  said  in  that  case,  the  plaintiffs  car  was  not 
unlawfully  upon  the  road,  and  his  engagement  to  be  responsible 
for  all  risks  did  not  embrace  such  as  arose  from  the  neglect  of  the 
defendant's  employees. 

The  test  for  contributory  negligence  is  found  in  the  affirmative 
of  the  question,  does  that  negligence  contribute  in  any  degree  to 
the  production  of  the  injury  complained  of?  If  it  does,  there  can 
be  no  recovery ;  if  it  does  not,  it  is  not  to  be  considered.  In  this 
we  arc  also  supported  by  the  case  of  Carroll  z/.  New  York  and  New 
Haven  R.  R.  Co.,  i  Duer,  571,  opinion  per  Bosworth,  J.  At  the  time 

I.  See  abstract  of  this  case,  next  reported  herein. 
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of  &e  -»ii^<*"*  compbhied  of,  the  plaintiff,  a  passenger,  was  in  the 
post-oSce  pait  ai  &e  baggage  <:ar,  and  though  it  was  conceded 
ptf^gtwwi  was  more  dangerous  in  case  of  collision  than  a 
the  passenger  car,  yet,  being  injured  by  a  collision  to  whicti 
bis  position  in  no  wzy  contributed,  it  was  held  he  was  entitled  tc 
recover.  So  it  was  pertinently  asked  by  Mr.  Justice  Thompson 
in  the  case  oi  the  Railroad  Co.  v.  Chenewith,  above  cited,  "Wh) 
specnlatc  about  the  supposed  dangerous  position  assumed  by  th( 
plaintiff  if  no  damage  resulted  from  it?  Was  he  to  become  ai 
outlaw  lor  assuming  what  proved  to  be  no  risk,  and  so  forfeit  hi 
right  when  he  was  blameless?** 

This  doctrine  applies  with  much  force  to  the  case  in  hand 
Creed  was  in  the  caboose  with  the  knowledge  and  assent  of  thi 
freight  conductor,  if  we  may  believe  the  testimony  of  that  officer 
hence,  he  was  not  a  trespasser ;  and  suppose,  knowing  that  thi 
was  not  a  proper  place  for  passengers,  he  assumed  all  risks  inci 
dent  to  that  car  by  boarding  it ;  what  then  ?  Was  a  careless!; 
located  or  misplaced  switch  such  an  incident?  Or  did  his  positio 
in  the  remotest  degree  contribute  to  the  accident?  If,  howevei 
it  did  not,  why  talk  about  the  matter  as  though  it  were  of  impoi 
tance  ?  This  doctrine  is  further  illustrated  by  the  case  of  Washbur 
V.  Nashville  and  Chattanooga  R.  R.  Co.,  3  Head  (Tenn.)  63I 
wherein  it  was  held,  that  the  fact  that  one  is  riding  in  the  baggag 
car,  with  the  knowledge  of  the  conductor,  or  is  riding  free,  will  n< 
preclude  him  from  a  recovery  for  an  injury  arising  from  a  coUisioi 
even  though  he  might  or  would  not  have  been  injured  had  h 
remained  in  the  passenger  car.  A  like  decision  was  made  by  tl: 
Supreme  Court  of  Minnesota  in  the  case  of  Jacobus  v.  St.  Paul  an 
Chicago  R.  R.  Co.,  Leg.  Intel.  1 874,  p.  277,  (i)  holding  that  the  fa( 
that  the  passenger,  at  the  time  of  the  injury,  was  in  the  baggaj 
car,  contrary  to  a  rule  of  the  company,  was  not  such  contributoi 
negligence  as  would  bar  his  suit,  and  this  though  he  may  ha> 
been  informed  of  the  rule  and  may  have  persisted  in  remainir 
there  in  violation  of  it,  if  his  position  did  not  contribute  to  tl 
accident  which  caused  the  injury.  It  is  manifest,  therefore,  fro 
reason  and  authority,  that  there  was  nothing  in  the  first  point  i 
the  court  to  reserve,  but,  having  instructed  the  jury  that  there  w 

I    There  is  a  note  of  Jacobus  v,  St.  Paul  &  Chicago  R'7  Co.,  ao  Mib 
las,  in  9  Am.  Neg.  Cas.  489. 
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BO  evidence  of  contributory  negligence  on  part  of  Creed,  the 
matter  should  have  been  allowed  so  to  stand. 

As  to  the  second  point,  it  was  certainly  correct  to  say  "  that  if 
a  person,  not  connected  with  the  company,  travels  by  a  passenger 
train,  presumably  he  is  travelling  as  a  passenger,  and  for  a  consid- 
eration"; in  other  words,  he  is  presumed  to  have  paid  his  fare  or 
to  be  ready  to  pay  it  when  called  upon.  To  presume  otherwise 
would  be  to  presume  that  such  a  one  was  a  trespasser ;  but  this 
is  an  affirmative  proposition,  the  proof  of  which  rests  upon  the 
one  alleging  it.  As  the  doctrine  above  stated  is  expressly  ruled 
in  the  case  of  the  Penn.  R.  R.  Co.  v.  Books,  7  P.  F.  Smith,  339 
(i),  per  Sharswood,  J.,  we  need  pursue  this  subject  no  further. 
The  position  occupied  by  the  decedent,  in  the  caboose  car,  may 
raise  a  question  for  the  jury.  Creed  was  upon  a  passenger  train, 
and, as  we  have  seen,  might  lawfully  occupy  any  part  of  that  train, 
whether  passenger  car  or  caboose,  if  the  conductor,  knowing  his 
position,  did  not  object  to  it  It  follows  that  all  presumptions  fa- 
vorable to  the  occupant  of  a  passenger  car  attach  in  like  manner 
to  him  though  occupying  the  caboose.  It  cannot  be  said  that  it 
was  no  part  of  the  duty  of  the  passenger  conductor  to  visit  this 
caboose,  and  that,  hence,  no  presumption  can  arise  that  Creed 
paid  fare  to  an  officer  whom  he  did  not  see  and  who  did  not  see 
him,  for  as  it  is  the  conductor's  duty  to  visit  every  part  of  his 
train  where  passengers  may  lawfully  be,  we  must  presume  he 
did  his  duty*.  Whilst  this  is  so  it  does  not  follow,  from  the  facts 
developed  in  this  case,  that  a  presumption  de  jure  arises  that 
Creed  did  pay  his  fare,  or  that  he  may  not  have  been  a  trespasser. 
That  he  did  not  pay  his  fare  to  Brannig,  the  freight  conductor, 
counts  for  nothing,  for  he  was  not  authorized  to  receive  it.  This 
tict,  however,  does  prove  that  if  he  paid  at  all  it  must  have  been 
at  Jersey  City,  at  Newark,  or  between  those  places  whilst  the  train 
was  in  charge  of  the  passenger  conductor,  and  as  he  was  first  no- 
ticed by  Brannig,  at  Newark,  in  the  lookout  part  of  the  caboose, 
and  as  he  may  have  occupied  that  position  from  Jersey  City,  it  is 
quite  possible,  or  even  probable,  that  he  may  not  have  been  seen 
by  the  passenger  conductor,  or  if  seen  by  that  officer,  may  have 
been  mistaken  for  one  of  the  train  hands  and  so  have  avoided  the 
payment  of  fare. 

I.  See  abstract  of  this  case  on  page  J 17,  post. 
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There  being  this  in  the  case,  which  ought  to  be  passed  upon  hy 
a  jury,  we  send  it  back  for  retrial  instead  of  entering  judgment 
on  the  verdict. 

Judgment  reversed,  and  a  venire  facias  de  noVo  awarded. 

Sharswood  and  Mercur,  JJ.,  dissented. 

DERAILMENT  OF  BAGGAGE  CAR— BROKEN  RAIL.— 
In  O'Donnell  v.  Allegheny  Valley  R.  R.  Co.,  59  Pa.  St.  239 

(1868),  an  action  for  damages  for  injury  to  plaintiff's  legs  re- 
ceived in  a  derailment  of  the  baggage  car  of  defendants'  train  in 
which  he  was  riding,  due  to  the  breaking  of  a  rail,  it  appeared  that 
plaintiflF  was  a  carpenter  in  defendants'  employ  and  at  the  time  of 
the  accident  was  returning  from  work.  There  was  a  verdict  for 
defendants  in  the  Court  of  Common  Pleas  of  Armstrong  county  and 
plaintiff  took  a  writ  of  error,  assigning  for  error  answers  to  certain 
of  his  points  and  the  judge's  charge.  The  Supreme  Court  held 
it  was  error  to  charge,  in  substance:  **That  the  baggage  car  is 
an  improper  place  for  a  passenger,  and  whether  the  rule  of  the 
company  forbidding  him  to  be  there  is  made  known  to  him  or  not, 
his  own  intelligence  should  teach  him  that  it  is  not  his  proper  place 
—  that  if  he  leave  his  seat  in  a  passenger  car  and  go  into  the  bag- 
gage car,  he  is  guilty  of  negligence ;  that  nothing  less  than  a  direc- 
tion or  an  invitation  from  the  conductor  to  go  there  will  excuse  this 
negligence,  and  such  direction  or  invitation  should  not  be  inferred 
from  the  mere  fact  that  he  had  been  accustomed  to  ride  frequently 
in  the  baggage  car  with  the  knowledge  of  the  conductor,  and  with- 
out objection ;  as  the  evidence  showed  that  the  plaintiff  had  been  in 
the  habit  of  riding  in  the  baggage  car  twice  a  day  for  about  two 
months,  the  reason  being  that  though  a  passenger  on  the  train  from 
the  terms  of  employment,  he  still  retained  the  outward  appearance 
of  an  employee."  From  the  evidence  the  jury  might  reasonably 
conclude  that  the  plaintiff  was  in  the  baggage  car  with  the  conduc- 
tor's permission,  and  was  rightfully  there  at  the  time,  of  the  acci- 
dent. Judgment  reversed.  [The  court,  per  Agnew,  J.,  and 
Read,  J.,  cited  and  discussed  numerous  authorities  as  to  the  right 
of  employees,  travelling  as  passengers,  to  recover  for  injuries.] 

There  was  a  former  decision  in  the  O'Donnell  case,  in  14 
Wright,  490. 

CARRIER  OF  GOODS— LIMITING  LIABILITY  — DE- 
RAILMENT OF  TRAIN  — INEVITABLE  ACCIDENT.  — In 
Goldey  v.  Pennsylvania  R.  R.  Co.,  30  Pa.  St.  242,  action  of 
assumpsit  for  nondelivery  of  certain  horses  shipped  by  defendant's 
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road,  it  was  held  that  a  contract  by  a  railroad  company  limiting 
their  liability  as  carriers,  does  not  relieve  them  from  ordinary  care 
in  the  performance  of  their  duty ;  the  most  that  it  can  do  is  to  re- 
lieve them  from  those  conclusive  presumptions  of  negligence,  which 
arise  when  an  accident  happens  that  is  not  inevitable  even  by  the 
highest  care,  and  to  require  that  negligence  be  actually  proved 
against  them.  They  cannot  excuse  themselves,  as  for  an  inevitable 
accident,  by  showing  that  the  cars  were  thrown  ofiP  the  track  by 
accidentally  running  over  a  man ;  if  it  also  appear  that  the  man 
was  a  drover  attending  to  cattle  on  the  train,  and  fell  ofiP  because 
no  proper  place  was  provided  for  such  attendants,  and  he  was  com- 
pelled to  stand  on  the  bumpers.  Even  if  he  fell  off  by  his  own 
carelessness,  this  does  not  excuse  them  for  putting  him  in  a  posi- 
tion where  his  carelessness  is  productive  of  injury  to  others.  Judg- 
ment for  plaintiff  affirmed. 

DERAILMENT  OF  TRAIN  — BROKEN  AXLE.  — Meier 
▼.  Pennsylvania  R.  R.  Co.,  64  Pa.  St.  225  (1870),  was  an  action 
for  damages  for  injuries  sustained  in  a  derailment  of  the  train,  due 
to  the  breaking  of  an  axle  of  the  forward  truck  as  the  train  was 
running  at  a  speed  of  26  miles  an  hour  on  an  ascending  grade, 
plaintiff,  who  was  in  the  sleeping  car,  being  thrown  forward  so  that 
his  knee  caught  in  the  side-rest  of  the  seat  and  his  right  knee  and 
leg  were  injured.  There  was  a  verdict  for  defendants  in  the  Dis- 
trict Court  of  Philadelphia,  and  plaintiff  took  out  a  writ  of  error. 
The  Supreme  Court  affirmed  the  judgement,  the  defendants  having 
proved  that  the  accident  was  due  to  circumstances  against  which 
they  could  not  guard.  The  utmost  which  human  knowledge,  hu- 
man skill,  and  human  foresight  and  care  can  provide  is  all  "that  in 
reason  can  be  required  of  railroad  companies. 

DERAILMENT  OF  TRAIN  — MISPLACED  SWITCH.— 
New  York,  Lake  Erie  &  Western  R.  R.  Co.  v.  Daugherty, 

II  W.  N.  C,  437  (Pa.  Sup.  1882),  was  an  action  for  damages  for 
injuries  sustained  by  a  passenger  by  reason  of  the  train  being  thrown 
from  the  track  by  a  misplaced  switch.  Verdict  and  judgement  for 
plaintiff  for  $4,416,  which,  on  appeal,  was  affirmed.  The  court 
held  that,  frimafacie^  the  fact  of  the  accident  threw  the  burden  of 
proof  on  the  railroad  company.  (Citing  Sullivan  v,  Phila.  &  Reading 
R.  R.  Co.,  6  Casey,  234,  10  Am.  Neg.  Cas.  180,  ante.) 

DERAILMENT  OF  TRAIN— BROKEN  RAIL.— In  Damp- 
manv.  Pennsylvania  R,  R.  Co.,  166  Pa.  St.  520  (1895),  action 

for  damages  for  injuries  sustained  by  the  overturning  of  a  car,  judg- 
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ment  for  plaintiff  for  $3,930.38  and  six  cents  costs,  was  affirmed,  it 
being  for  the  jury  to  determine  negligence  of  the  parties,  where 
there  was  evidence  tending  to  show  that  where  the  accident  occurred 
there  was  a  rail  broken  one-third  through,  with  the  surface  of  the 
fracture  covered  with  rust ;  that  the  rail  had  been  used  for  ten  years, 
and  looked  old  and  worn. 


CAMDEN   AND  ATLANTIC  RAILROAD 
COMPANY  V.  HOOSEY. 

Supreme  Courts  Pennsylvania^  February^  1882. 

[Reported  in  99  Pa.  St.  492.] 

STANDING  ON  REAR  PLATFORM  OF  TRAIN— CONTRIBUTORY 
NEGLIGENCE.  —  Where  plaintiff  stood  on  the  rear  platform  of  a  car, 
holding  onto  a  railing  under  the  window,  the  train  being  in  motion,  and 
fell  off  and  was  injured,  and  it  was  shown  that  his  position  was  ▼oluntaij 
and  against  the  rules  of  the  railroad  company,  and  that  it  was  not  neces- 
sary for  him  to  stand  on  the  platform,  it  was  error  not  to  instruct  the  jurj 
that  plaintiff  was  guiltj  of  contributory  negligence. 

Error  to  the  Court  of  Common  Pleas  No.  i,  of  Philadelphia 
County,  of  July  Term  1881,  No.  93.     Judgment  reversed. 

''Case,  by  John  Hoosey,  against  the  Camden  and  Atlantic 
Railroad  Company,  to  recover  damages  for  personal  injuries  suf- 
fered by  the  plaintiff,  caused  as  alleged,  by  the  negligence  of  the 
defendant  company. 

"On  the  trial,  before  Pierce,  J.,  the  facts  appeared  as  follows: 
On  August  26,  1878,  the  plaintiff,  a  tavern-keeper,  joined  in  an 
excursion  to  Atlantic  City,  gotten  up  by  the  St.  Ann's  Temper- 
ance Society.  The  society  made  terms  with  the  railroad  company, 
and  sold  excursion  tickets  for  its  own  benefit.  The  excursion 
train  consisted  of  twenty  cars,  which  afforded  room,  on  the  down 
trip,  for  all  the  passengers  to  be  seated.  On  the  return  trip  the 
train  started  from  Atlantic  City  about  six  o'clock  P.  M.  About 
ten  minutes  before  it  started  the  plaintiff  got  on  the  train  on  the 
next  to  the  rear  car ;  he  looked  in  the  rear  car,  and  seeing  that  it 
was  overcrowded,  and  people  were  coming  out  from  it,  he  walked 
through  the  train  to  the  forward  car,  and  found  the  entire  train 
overcrowded  and  no  seats  vacant.     After  remaining  standing  in 
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the  front  car  for  some  time,  he  proceeded  to  walk  back  through 
the  cars,  the  train  being  then  in  rapid  motion.  When  he  had 
passed  through  about  two-thirds  of  the  cars,  all  overcrowded  so 
that  he  was  obliged  to  push  through  people  standing  in  the  aisles 
and  on  the  platforms,  he  stopped  on  the  rear  platform  of  a  car, 
holding  on  to  a  railing  under  the  window,  the  train  being  still  in 
rapid  motion.  The  plaintiff's  testimony  at  this  point  was  as  fol- 
lows :  *  I  stopped  to  let  people  pass  who  were  coming  in  the 
opposite  direction ;  I  stopped  on  the  platform  to  let  them  get  into 
the  car ;  must  have  been  there  one  or  two  minutes  before  I  gbt  a 
chance  to  go  through ;  I  stood  onje  side  outside  on  the  platform  to 
let  them  get  into  the  car ;  I  had  been  standing  there  one  or  two 
minutes;  the  train  got  a  jerk  of  some  kind  and  somebody  struck 
me  on  the  shoulder  and  staggered  me ;  then  I  made  a  grab  with 
both  hands  and  missed  with  my  right  and  caught  with  my  left ; 
then  I  fell  down,  and  the  train  was  going  so  fast  that  I  fell  between 
the  platforms  or  dashers ;  I  called  for  help ;  stop  the  train,  I  hol- 
lered ;  a  young  man  caught  hold  of  me ;  it  was  John  Bannon ;  he 
tried  to  pull  me  on;  I  could  not  tell  what  he  done,  I  was  so 
excited ;  I  must  have  held  on  for  half  a  mile  or  more ;  may  be  a 
minute  and  a  half  or  a  little  over ;  Bannon  was  holding  on  all  this 
time ;  I  finally  let  go ;  could  hold  on  no  longer ;  I  fell  to  the  ground.' 

"The  accident  took  place  near  Hammonton,  about  half  way  to 
Philadelphia.  One  of  the  passengers  on  the  platform  applied  the 
brake  and  another  pulled  the  bell  rope,  which  broke,  but  the 
train  continued  on  its  journey. 

"The  plaintiff  was  found  lying  near  the  track  severely  injured, 
though  not  unconscious,  by  two  residents  of  the  neighborhood, 
who  procured  a  wagon  and  took  him  to  Hammonton  where  his 
arm  was  amputated  by  a  surgeon.  The  plaintiff  admitted  that  he 
had  taken  several  drinks  during  the  day  at  Atlantic  City,  and  two 
clergymen,  who  had  seen  him  on  the  train  shortly  before  the  acci- 
dent, testified  that  they  thought  from  his  appearance  he  had  been 
drinking,  but  was  not  drunk.  The  men,  who  found  him  after  the 
accident,  testified,  however,  that  from  his  appearance,  manner, 
language,  and  from  the  smell  of  liquor  they  had  no  doubt  he  was 
intoxicated. 

**  It  was  in  evidence  that  the  rules  of  the  company  forbade  pas- 
angers  from  standing  on  the  platforms  or  passing  from  car  to  car 
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while  the  train  was  in  motion,  and  that  notices  to  that  effect  were 
posted  inside  the  cars  and  outside  on  the  doors. 

*'  The  plaintiff  presented,  inUr  a/ia,  the  following  points : — 

**'  I.  If  the  jury  find  from  the  evidence  that  the  plaintiff  was  a 
passenger  upon  the  cars  of  the  defendants,  they  were  bound  to 
provide  him  with  sufficient  accommodation  and  to  carry  him  in 
safety,  and  the  failure  to  provide  such  sufficient  accommodation 
was  negligence  on  the  part  of  the  railroad  company.  Answer.  I 
affirm. 

"*7.  Even  if  the  jury  should  find  ffom  the  evidence  that  prior 
to  the  accident  the  plaintiff  had  been  drinking,  unless  such  drink- 
ing had  rendered  the  plaintiff  unable  and  incompetent  to  conduct 
himself  as  an  ordinarily  prudent  man  would  have  conducted  him- 
self under  similar  circumstances,  and  thus  caused  or  contributed 
to  the  accident,  the  plaintiff  is  entitled  to  recover.  Answer.  I 
affirm,  if  there  were  no  contributory  negligence  on  his  part,  and 
the  injury  was  caused  by  the  negligence  of  the  defendant' 

"  The  defendant  presented,  inUr  alia,  the  following  points :  — 

"  *  3.  That  apart  from  any  rule  or  notice  upon  the  subject,  it  is  neg- 
ligence in  a  man  of  full  age  to  stand  upon  or  cross  a  platform  of 
a  car  in  rapid  motion  upon  a  steam  railroad.  Answer.  I  affirm ; 
unless  compelled  by  circumstances  to  do  so. 

"*5.  That  if  the  jury  find  from  the  evidence  that  the  accident 
to  the  plaintiff  would  not  have  occurred  if  he  had  not  been  stand- 
ing upon  the  platform,  he  is  chargeable  with  contributory  negli- 
gence, and  therefore  cannot  recover.  Answer.  Declined  as 
stated,  leaving  to  the  jury  to  say  whether,  under  the  circumstances, 
there  was  contributory  negligence  on  the  part  of  plaintiff. 

"  *  7.  That  even  if  a  search  for  a  seat  were  the  real  purpose  of 
the  plaintiff  in  going  out  upon  the  platform,  and  even  if  it  were 
not  negligence  for  him  to  have  crossed  from  car  to  car  for  that 
purpose,  yet  if  the  jury  believe  from  the  evidence  that  he  lingered 
upon  the  platform  instead  of  immediately  crossing,  the  verdict 
should  be  for  the  defendant.  Answer.  I  qualify  this,  so  as  it 
will  read  his  real  '  and  only '  purpose ;  and  affirm,  unless  com- 
pelled thereto  by  circumstances. 

" '  9.  That  the  evidence  shows  negligence  on  the  part  of  plain- 
tiff which  contributed  to  produce  the  injury  complained  of,  and 
therefore  he  cannot  recover.     Answer.     I  decline.     It  is  for  the 
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jury  to  determine  if  there  were  any  contributory  negligence  on  the 
part  of  plaintiff;  " 
Verdict  and  judgment  for  plaintiff  for  $2,000. 

Henry  B.  Freeman  and  George  M.  Dallas,  for  plaintiff  in 

error. 

Edward  A.  Anderson  and  Francis  E.  Brewster  (John 
H.  Fow,  with  them),  for  defendant  in  error. 

Sterrett,  J, — The  single  breach  of  duty  with  which  the  de- 
fendant below  was  specifically  charged,  as  the  only  ground  of 
Uabili^  to  the  plaintiff  for  the  injury  he  sustained  iii  falling  off  the 
platform  of  the  car  on  which  he  was  then  standing,  was  the  failure 
of  the  company  to  provide  a  sufficient  number  of  cars  to  seat  all 
the  passengers  on  the  train. 

Without  assenting  to  the  broad  proposition  contended  for,  that 
a  railroad  company,  using  steam  motive  power,  is  bound  abso- 
lutely and  under  all  circumstances  to  provide  every  passenger  on 
the  train  with  a  seat,  it  cannot  be  questioned  that,  as  a  general 
rule  and  under  ordinary  circumstances,  it  is  the  duty  of  such  com- 
pany to  provide  suitable  car  accommodations  and  seats  for  those 
whom  it  undertakes  to  carry ;  and  if  a  passenger,  exercising  rea- 
sonable care  and  prudence,  is  injured  in  consequence  of  the  com- 
pany's neglect  of  duty  in  that  regard,  the  latter  is  liable  to  respond 
in  damages  for  the  injury  thus  occasioned  solely  by  its  own  negli- 
gence. There  appears  to  be  nothing  in  the  circumstances  of  this 
case  to  exempt  the  company  from  that  general  rule  of  duty ;  and 
if  its  negligence  was  the  proximate  cause  of  the  plaintiff's  injury, 
the  liability  of  the  company  would  necessarily  follow,  unless  the 
plaintiff  himself  was  guilty  of  negligence  which  contributed  thereto. 
His  contention  was  that,  in  common  with  many  other  passengers, 
he  was  unable  to  proeure  a  seat,  and  while  searching  for  one  he 
was  thrown  from  the  platform  of  one  of  the  cars,  and  thus  sus- 
tained the  serious  injury  which  resulted  in  the  loss  of  his  arm. 
The  overcrowded  condition  of  all  the  cars  composing  the  train, 
and  the  consequent  inability  of  the  plaintiff  and  others  to  procure 
scats,  were  facts  clearly  proven. 

Assuming  for  the  present  that  the  company  was  justly  charge- 
able with  negligence  resulting  in  injury  to  the  plaintiff  below,  and 
that  under  the  circumstances  he  was  not  guilty  of  contributory 
Degiigence  in  passing  from  car  to  car  in  search  of  a  seat  while  the 
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traio  was  in  npid  motion,  can  it  be  pretended  that  it  would  not  be 
gross  negUgCDcc  to  him  to  voluntarily  take  a  position  near  the 
outer  edge  of  the  platlonn  and  remain  there  until,  by  an  ordinary 
jolt  of  the  car,  he  lost  his  equilibrium  and  was  thrown  off?  This 
is  precisely  what  the  evidence  as  to  the  plaintiff's  position  at  the 
time  of  the  accident  clearly  establishes.  Apart  from  his  own  tes- 
timony, there  is  very  Ihtie  evidence  tending  to  show  precisely 
where  he  was  at  and  shortly  before  that  time ;  and  there  is  cer- 
tainly nothing  that  mitigates  against  his  own  version  of  what  then 
and  there  occurred  He  testified  in  substance  that  on  entering 
the  cars  at  Atlantic  City  and  finding  the  rear  one  overcrowded 
he  pushed  his  way  forward,  searching  in  vain  for  a  seat,  until 
he  reached  the  httnt  car.  Alter  remaining  there  a  short  time,  be 
started  back ;  and  quoting  from  his  own  testimony  as  found  in  the 
bill  of  exceptions,  he  sa>-s :  "  I  left  that  c:ar  because  I  was  tired 
standing  there ;  had  been  there  seven  or  eight  minutes ;  started 
back  through  the  cars ;  went  through  some  ten  or  twelve  cars ; 
stopped  several  times  going  through ;  can't  recollect  time  it  took 
to  go  through  back;  could  not  get  through  for  crowd;  it  was 
pretty  near  the  same  going  back  as  coming  through ;  I  stopped 
outside  on  platform ;  rear  platform  of  fourth  or  fifth  car,  right  out- 
side the  door ;  stood  on  one  side ;  the  right-hand  side  coming  up. 
When  I  got  out  first  I  had  hold  of  a  little  rail  or  something 
across  the  window ;  I  held  on  to  the  little  rail  across  the  window 
to  keep  from  falling  off;  let  go  to  go  through  the  cars;  I  was 
standing  there  a  minute  or  two  or  so ;  it  was  two  minutes  to  the 
best  of  my  knowledge ;  can't  tell  if  it  was  longer ;  when  I  left  I 
started  to  go  through,  when  the  car  got  a  jolt,  and  somebody 
struck  me ;  could  not  count  how  many  passengers  passed  through 
while  I  was  on  the  platform ;  they  were  coming  in  the  opposite 
direction,  up  towards  the  engine,  and  some  were  going  through  the 
same  way,  towards  the  rear  of  the  train ;  can't  say  whether  the  car 
door  of  the  car  I  passed  out  of  was  open ;  when  I  went  out  the 
door  of  the  opposite  car  I  am  positive  sure  was  open ;  saw  parties 
coming  from  the  opposite  car ;  I  did  not  stand  aside  inside  of  car 
because  I  could  not  see  them  well,  and  because  I  wanted  to  go 
through  myself ;  I  came  out  and  stood  with  my  back  against  the 
car,  and  hand  on  the  rail,  resting  myself;  I  was  leaning  with  my 
back  against  the  car,  and  my  hand  behind  me ;  people  were  pass- 
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ing  through  into  the  car  I  left;  there  was  a  crowd ;  I  left  that  car 
to  go  into  an  adjoining  car ;  while  standing  there  the  car  got  jolt, 
and  somebody  behind  me  struck  me  and  staggered  me ;  the  jolt 
and  it  had  something  to  do  with  it,  can't  tell  whether  the  jolt,  with- 
out the  other,  would  have  thrown  me  off ;  as  soon  as  I  got  the 
jolt  I  made  a  grab  with  the  right  hand,  and  missed,  and  caught 
with  the  left  the  rail  on  the  platform ;  there  is  a  similar  rail  on  the 
body  of  the  car,  to  assist  people  in  and  off ;  I  tried  to  get  hold  of 
the  rail  on  the  body ;  I  was  thrown  partly  round,  and  caught  the 
dasher  rail  with  my  left  hand ;  I  was  thrown  with  my  chest  towards 
the  inside  track ;  the  train  was  travelling  very  rapidly ;  my  arm  was 
mangled." 

It  is  very  evident  from  the  plaintiff's  own  statement  that,  at  the 
time  of  the  accident  and  for  some  minutes  before,  he  was  not  in 
the  act  of  passing  from  one  car  to  another  in  search  of  a  seat ;  on 
the  contrary,  he  was  standing  quite  near  the  edge  of  the  platform 
with  his  back  to  the  end  window  of  the  car.  He  was  not  only  in 
a  position  of  known  danger,  but  was  there  voluntarily  and  in  dis- 
regard of  the  rules  of  the  company.  There  is  nothing  in  the 
testimony  from  which  a  jury  would  be  justified  in  coming  to  any 
other  conclusion.  While  he  was  thus  standing  on  the  platform, 
persons  passed  from  one  car  to  the  other  in  both  directions,  and 
there  b  nothing  whatever  to  show  that  he  could  not  have  gone 
into  the  next  car  if  he  had  been  so  disposed.  Neither  he  nor  any 
other  witness  pretends  to  say  it  was  necessary  for  him  to  stop  and 
stand  on  the  platform. 

In  the  seventh  point  of  the  defendant  below,  the  court  was  re- 
quested to  charge  "  That  even  if  a  search  for  a  seat  was  the  real 
purpose  of  the  plaintiff  in  going  out  on  the  platform,  and  even  if 
it  were  not  negligence  for  him  to  have  crossed  from  car  to  car  for 
that  purpose,  yet,  if  the  jury  believe  from  the  evidence  that  he 
lingered  on  the  platform,  instead  of  immediately  crossing,  the  ver- 
dict should  be  for  the  defendant."  The  learned  judge,  in  affirming 
this  proposition,  added  the  qualifying  words,  "unless  compelled 
thereto  by  circumstances."  The  jury  was  thus  authorized  to  in- 
quire whether  or  not  the  plaintiff  was*  compelled  by  circumstances 
to  linger  on  the  platform.  We  see  nothing  in  the  testimony  to 
warrant  the  submission  of  this  inquiry  to  the  jury.  As  already 
intimated,  there  was  not  a  particle  of  testimony  from  which  it 
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could  be  reasonably  inferred  that  plaintiff  was  compelled  to  take 
or  retain  the  position  he  did  on  the  platform.  Having  shown  by 
bis  own  testimony  that  at  the  cridcai  juncture  he  was  in  a  position 
where  no  one  of  ordinary  prudence  should  have  placed  himself,  it 
was  incumbent  on  him  to  prove  that  he  was  there  from  necessity 
and  not  from  choice.  While  the  latter  was  clearly  shown,  there 
was  no  testimony  tending  to  prove  the  former.  The  point  should 
have  been  affirmed  without  the  qualification  complained  of.  But, 
for  reasons  already  su^estcd,  we  think  the  court  should  have 
gone  further,  and  instructed  the  jury  as  requested  in  defendant's 
ninth  point,  which  was:  "That  the  evidence  shows  negligence  on 
the  part  of  plaintifi  which  contributed  to  produce  the  injury  com- 
plained of,  and  therefore  he  cannot  recover." 

The  dangerous  position  on  the  platform  in  which  the  plaintiff 
voluntarily  placed  himself,  while  the  cars  were  in  rapid  motion, 
was  undoubtedly  the  immediate  cause  of  his  being  jolted  off.  If 
there  had  been  any  testimony  from  which  it  could  have  been  rea- 
sonably inferred  that  he  was  there  from  necessity  and  not  from 
choice,  it  would  have  been  a  question  for  the  jury ;  but,  in  the  ab- 
sence of  such  evidence,  it  was  error  to  refuse  the  point,  and  leave 
it  to  the  jury  to  determine  whether  he  was  or  was  not  guilty  of 
contributory  negligence. 

Of  all  the  passengers  on  a  long  train  of  twenty  overcrowded 
cars  the  plaintiff  was  the  only  one  who  appears  to  have  been  in- 
jured. If  he  had  submitted,  as  many  others  did,  to  the  incon- 
venience of  standing  inside  the  cars,  or  if  he  had  been  guilty  of 
no  greater  imprudence  than  passing  from  car  to  car,  while 
the  train  was  in  rapid  motion,  it  is  not  at  all  probable  he  would 
have  been  injured.  His  much-to-be-regretted  misfortune  was  the 
result  of  his  own  carelessness.  This  was  clearly  proved  by  un- 
controverted  testimony,  from  which  no  other  conclusion  could  rea- 
sonably be  drawn. 

Judgment  reversed. 

Sharswood,  Ch.  J.,  P.wsoN,  and  Green,  JJ.,  concurred; 
Mercur,  Gordon,  and  Trunkey,  JJ.,  dissented. 
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DENNIS  V.  PITTSBURG  AND  CASTLE 
SHANNON   RAILROAD. 

Supreme  Courts  Pennsylvania^- November ^  18^4. 

[Reported  in  165  Pa.  St.  624.] 

PASSENGER  PUSHED  OFF  REAR  PLATFORM  OF  CAR  BY  OTHER 
PASSENGERS.  —  Where  plaintiff  boarded  a  train  of  defendant's  but  the 
car  was  so  crowded  that  he  had  to  stand  on  the  platform,  which  also  was 
crowded,  and  the  conductor  in  putting  off  a  man  who  had  boarded  the 
train  on  wrong  ticket,  pushed  other  passengers  aside  and  plaintiff  was 
thrown  off  backward  and  injured,  the  facts  were  for  the  jurj  to  determine 
the  negligence  of  the  parties. 

Trespass  for  personal  injuries.  Verdict  and  judgment  for 
plaintiff  for  $800.  The  facts  appear  in  the  opinion.  Judgment 
affirmed. 

S.  B.  SCHOYER  (S.  SCHOYER,  JR.,  and  J.  M.  Cook  with  him), 
for  appellant 

James  S.  Young  (S.  U.  Trent  with  him),  for  appellee. 

Dean,  J. — The  defendant  operates  a  narrow  gauge  railroad 
ninning  about  seven  miles  out  of  Pittsburg.  On  the  1 8th  of  June, 
i^3t  defendant,  to  accommodate  a  German  society  in  an  excur- 
sion to  West  Liberty,  on  the  line  of  its  road,  ran  excursion  trains 
to  that  point,  from  Carson  street  in  Pittsburg.  The  route  was  up 
an  incline  railway  from  Carson  street  to  summit  of  a  hill,  then 
down  an  incline  operated  by  a  cable,  1,300  feet,  to  foot  of  hill  on 
the  other  side,  where  the  cars  were  attached  to  a  locomotive  which 
took  them  to  West  Liberty.  The  plaintiff,  with  his  son  and  a 
friend,  took  passage  at  Carson  street,  ascended  the  incline,  then 
got  off  to  enter  the  cable  cars  to  descend  to  the  level.  Here  there 
was  a  large  crowd  of  people,  all,  as  usual  on  such  occasions,  eager 
to  enter  the  cars ;  there  were  two  trains  scheduled  to  start  ten 
minutes  apart,  of  four  or  five  cars  each,  standing  ready ;  plaintiff 
and  his  son  and  friend  got  upon  the  rear  platform  of  the  first 
train;  the  car  was  very  full  of  passengers;  the  train  started  and 
had  moved  but  two  or  three  hundred  feet  when  plaintiff  was 
pushed  and  fell  to  the  ground,  dislocated  his  elbow  and  sustained 
other  injuries  which  have  seriously  disabled  him.     He  brought 
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sait  against  defendant  lor  damages,  alleging  the  fall  from  the  car 
was  in  consequence  of  its  negligence  in  so  crowding  the  body  of 
the  car  with  passengers  that  be  could  not  get  inside,  and  in  so 
crowding  the  platform  after  he  was  upon  it  that  he  could  not  get 
off  before  starting  or  maintain  bis  place  upon  it  afterwards.  There 
was  a  verdict  and  judgment  for  plaintiff,  from  whicb  defendant 
appeals,  assigning  for  error  the  refusal  of  the  court  on  all  the  evi- 
dence to  direct  a  verdict  for  defendant 

The  court  instructed  the  jury  that  if  plaintiff  got  on  the  plat- 
form when  he  saw  the  car  was  so  crowded  be  could  not  get  in ;  or 
if  having  got  on  and  then  before  the  car  started  saw  its  crowded 
condition  but  did  not  get  off;  or  without  any  necessity  for  so 
doing  remained  on  the  platform  after  the  car  started,  he  could  not 
recover. 

But  appellant  alleges  there  was  not  sufficient  proof  of  any  neg- 
ligence of  defendant,  while  the  proof  was  undisputed  of  contribu- 
tory negligence  on  part  of  plaintiff. 

Undoubtedly,  as  the  injury  did  not  result  from  any  accident  to 
the  train,  nor  from  any  defect  in  the  means  of  transportation,  the 
burden  of  proof  throughout  was  on  plaintiff  to  show  his  injury  was 
the  result  whoUy  of  defendant's  negligence.  He  was  standing 
in  a  known  place  of  danger,  one  not  intended  for  passengers,  after 
the  car  started,  and  then  fell  or  was  pushed  off.  In  other  words, 
there  are  no  presumptions  in  his  favor  or  against  the  defendant 
How  came  he  to  be  in  a  place  of  danger  where  he  had  no  busi- 
ness to  be?  His  place  was  inside  the  car,  not  on  a  crowded  plat- 
form. The  plaintiff,  his  son,  and  his  friend  Shantz,  undertake  to 
account  for  this  otherwise  manifest  negligence,  in  substance  thus : 
He  got  off  the  car  when  it  reached  the  summit  of  the  incline ;  the 
two  trains  were  standing  there  and  about  them  was  a  large  crowd ; 
in  looking  for  a  car  to  enter,  the  three  passengers  were  separated ; 
the  son  got  to  the  rear  car  of  the  first  train ;  the  conductor  was 
standing  by  it  and  said,  "  There's  lots  of  room  inside  here ;  this 
train  is  going  out  right  away."  He  immediately  found  his  father 
and  Shantz,  repeated  what  the  conductor  had  told  him,  and  they 
all  got  on  the  platform  to  get  in  the  car,  but  at  the  door  found  it 
was  so  crowded,  they  could  not  push  their  way  in ;  then,  others 
so  crowded  up  behind  them,  that  they  could  not  get  down  from 
the  platform. 
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The  car  started  and  the  conductor,  who  was  on  the  platform, 
immediately  began  taking  up  the  tickets ;  one  passenger,  by  his 
ticket,  was  on  the  wrong  car,  and  the  conductor  commanded  him 
to  get  off,  and  commenced  pushing  the  passengers  on  the  platform 
aside  to  enable  this  man  to  get  down  the  steps,  when  plaintiff  was 
poshed  off  backward  through  the  opening  in  the  platform  railing 
and  injured.  There  was  much  evidence  to  contradict  this  state- 
ment of  the  facts,  but  still  there  was  sufficient  testimony  to  war- 
rant the  jury  in  finding  it  to  be  true.  If  true,  the  plaintiff, 
through  the  invitation  of  defendant,  was  in  a  place  of  danger  from 
which  he  could  not  extricate  himself  without  risk  of  greater  dan- 
ger; then,  by  the  rude  manner  of  defendant's  agent,  he  was  jostled 
or  pushed  from  the  car.  He  was  on  the  platform  of  a  crowded 
car,  by  fault  of  defendant,  and  was  pushed  therefrom  by  fault  of 
defendant  The  testimony  of  defendant  that  the  car  was  not 
crowded,  that,  if  crowded,  it  must  have  been  obvious  to  plaintiff 
before  he  got  on  the  platform ;  that  the  conductor  did  not  invite 
passengers  to  get  on  after  it  was  reasonably  filled ;  that  he  did  not 
rudely  push  or  jostle  those  on  the  platform,  was  all  submitted  to 
Ae  jury  by  the  learned  judge  of  the  court  below  in  a  charge 
which,  while  just,  was  quite  favorable  to  defendant.  That  was  the 
end  of  the  court's  duty  and  is  the  end  of  ours. 

The  judgment  is  affirmed  and  the  appeal  is  dismissed. 

BRIOKERv.  PHILADELPHIA  AND  READING 

RAILROAD  COMPANY. 

Supreme  Courts  Pennsylvania^  January^  i8go. 

[Reported  in  132  Pa.  St.  i.] 

SICK  PERSON,  NOT  A  PASSENGER,  INJURED  IN  MAIL  CAR  IN 
COLLISION  —  CONTRIBUTORY  NEGLIGENCE.  —  Where  a  sick  per- 
son left  his  seat  in  a  passenger  car  and  went  into  the  mail  car  attached  to 
the  train,  the  postal  clerk  giving  him  some  medicine,  and  while  in  the  mail 
car  a  collision  occurred  in  which  he  sustained  injuries  from  which  he  died, 
it  was  held  that  such  person  was  not  a  passenger  and  being  on  the  train 
without  the  consent,  express  or  implied,  of  the  railroad  company,  the  lat- 
ter owed  him  no  duty,  and  nonsuit  was  rightly  ordered. 

Appeal  by  plaintiff  from  the  Court  of  Common  Pleas,  No.  4, 
of  Philadelphia  County.     Judgment  affirmed. 
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"On  June  17,  1887,  Elizabeth  S.  Bricker,  widow  of  Jacob  L 
Bricker,  suing  for  herself  and  her  children,  brought  trespass  against 
Stephen  A.  Caldwell  and  George  deB.  Keim,  receivers  of  the  Phil- 
adelphia and  Reading  Railroad  Company,  to  recover  damages  for 
the  death  of  her  husband  caused  by  the  alleged  negligence  of  the 
defendant  company.     Issue. 

"At  the  trial  on  February  8,  1888,  the  plaintiff  produced  testi- 
mony to  establish  the  following  facts :     On  July  2,  1886,  Jacob  L. 
Bricker  took  a  seat  in  a  passenger  car  of  defendant's  train  from 
Reading  to  Pottsville,  by  the  way  of  Port  Clinton.     At  Port  Clin- 
ton he  left  that  train  to  take  the  defendant's  train  thence  to  Tama- 
qua,  the  latter  train  consisting  of  an  engine  and  tender,  a  bag- 
gage car,  a  combined  mail  and  express  car,  and  two  or  more 
passenger  cars,  in  the  order  named.     He  had  been  suffering  with 
cholera  morbus,  before  leaving  Reading,  and  while  en  route  from 
that  place  to  Port  Clinton.     At  Port  Clinton,  just  before  the  start- 
ing of  the  train  for  Tamaqua,  he  went  to  the  side  door  of  the  mail 
and  express  car,  the  second  car  of  the  train,  and  had  a  conversa- 
tion with  Mr.  Decker,  the  railway  postal  clerk;  he  then  went  into 
the  mail  car,  and,  having  seated  himself,  Mr.  Decker  gave  him 
some  medicine.     He  was  apparently  in  pain.     He  was  given  a  sec- 
ond dose,  and  two  or  three  minutes  afterwards  a  collision  occurred, 
in  which  he  received  injuries  resulting  in  his  death. 

"  The  distance  between  Port  Clinton  and  the  scene  of  the  acci- 
dent was  about  twenty  miles,  and  the  time  taken  in  running  that 
distance  was  some  fifty  minutes,  the  train  however  making  several 
stops  after  leaving  Port  Clinton.  The  mail  compartment  was  in 
the  forward  part  of  the  combined  car,  and  the  rear  part  of  that  car 
was  so  obstructed  by  express  matter  that  it  was  not  possible  to 
pass  to  the  passenger  cars  in  the  rear,  without  alighting  on  the 
platform  from  the  forward  part  of  the  combined  car.  No  con- 
ductor or  train  hand  directed  Mr.  Bricker  to  leave  the  combined 
car.  No  notice  on  behalf  of  the  railroad  company  was  posted, 
but  there  was  posted  in  the  mail  compartment  a  notice  in  large  type 
issued  by  the  Post-Office  Department,  in  the  following  words : — 

"  *  Employees  of  the  Railway  Mail  Service  will  allow  no  person 
to  remain  in  their  offices  unless  duly  authorized.  In  all  cases  the 
conductor  must  be  notified  of  their  presence.  No  excuse  will  Ix 
received  for  a  violation  of  this  order/ 
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"Between  Port  Clinton  and  the  scene  of  the  accident  no  con- 
doctor  came  to  Mr.  Bricker,  but  after  his  death  there  was  found 
on  his  person  a  mileage  commutation  book,  good  for  passage  on 
that  train,  and  the  return  coupon  of  an  excursion  ticket,  the  time 
of  which  had  expired  the  day  before. 

"At  the  close  of  the  plaintiff's  testimony,  on  motion  of  the  de- 
fendant the  court  entered  judgment  of  nonsuit,  with  leave,  etc. 
Subsequently,  a  rule  to  show  cause  why  the  judgment  should  not 
be  lifted  was  discharged,  when  the  plaintiff  took  this  appeal, 
specifying  that  the  court  erred :  i.  In  holding  that  the  decedent 
was  guilty  of  contributory  negligence  in  being  in  the  mail  com- 
partment of  the  baggage  car,  under  the  circumstances  disclosed 
by  the  testimony.  2.  In  not  leaving  to  the  jury,  as  an  issue  of 
fact,  the  question  of  such  contributory  negligence.  3.  In  refusing 
to  lift  the  judgment  of  nonsuit." 

C.  Stuart  Patterson  (I.  Y.  Sollenberger  with  him),  for 
appellant 

Thomas  Hart,  Jr.,  for  appellee. 

McColluiiiy  J« — There  is  no  evidence  in  this  case  which  war- 
rants an  inference  that  the  defendant  company  accepted  Bricker 
as  a  passenger  on  its  train  from  Port  Clinton  to  Tamaqua.  He 
entered  a  car  which  he  knew  was  not  provided  for  the  transporta- 
tion of  passengers.  He  was  on  the  train  without  the  knowledge 
or  consent  of  the  company,  and  in  a  place  where  its  employees  in 
the  discharge  of  their  ordinary  duties  would  not  discover  him.  It 
was  a  place  devoted  exclusively  to  the  railway  mail  service,  and 
in  charge  of  one  of  its  employees.  He  was  confronted  by  an 
order  of  the  superintendent  of  that  service,  forbidding  him  to 
remain  there.  He  was  not  there  for  any  purpose  which  related 
to  a  duty  of  the  company  in  the  transportation  of  its  passengers 
or  their  baggage. 

Upon  these  undisputed  facts  appearing  in  the  plaintiff's  evi- 
dence, no  contract  for  safe  carriage  existed  between  the  company 
and  the  deceased.  A  passenger,  in  the  legal  sense  of  the  word, 
is "  one  who  travels  in  some  public  conveyance,  by  virtue  of  a 
contract,  express  or  implied,  with  the  carrier,  as  the  payment  of 
fare  or  that  which  is  accepted  as  an  equivalent  therefor";  Penn. 
R-  Co.  V.  Price,  96  Pa.  St.  256  (i).     In  Wharton  on  Neg.,  §  354, 

I.  An  abttract  of  the  Price  case  appears  in  this  volume,  page  218,  post. 
x— 14 
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« 

the  undertaking  of  the  carrier  is  thus  defined:  "A  carrier,  in 
undertaking  to  carry  passengers  safely,  undertakes  to  carry  them 
safely  if  they  place  themselves  under  his  direction  in  particular 
places  prescribed  for  the  purpose ;  and  he  will  not  be  held  liable 
for  damages  accruing  to  an  interloper,  who,  unnoticed  by  him, 
hides  in  the  crevices  of  a  locomotive,  or  in  the  hold  of  a  ship. 
In  Patterson's  Ry.  Ace.  Law,  §  214,  it  is  stated,  "that  the  exist- 
ence of  the  relation  of  carrier  and  passenger  is  dependent  upon 
the  making  of  a  contract  of  carriage.  From  this  it  follows  that 
railways  are  not  liable  to  persons  who  have  not  been  accepted  as 
passengers,  and  the  intention  of  the  person  to  pay  his  fare  and 
his  good  faith  are  immaterial,  where  there  has  been  no  contract, 
express  or  implied,  on  the  part  of  the  railway." 

These  quotations  from  standard  text-books  correctly  state  the  law 
on  the  subject  to  which  they  refer.  As  Bncker  was  not  a  passen- 
ger, and  was  on  the  train  without  the  consent,  express  or  implied, 
of  the  company,  it  owed  him  no  duty,  and  the  nonsuit  was  rightly 
ordered.  In  this  view  of  the  case,  it  is  unnecessary  to  consider 
whether,  if  he  had  been  accepted  as  a  passenger,  he  was  guilty  of 
negligence  which  contributed  to  the  injury  he  received,  and  which 
caused  his  death. 

Judgment  affirmed. 

PENNSYLVANIA  RAILROAD  COMPANY 

V.  BUTLER. 

Supreme  Court,  Pennsylvania^  February^  1868. 

[Reported  in  57  Pa.  St.  335.] 

LIMITING  LIABILITY.  — A  stipulation  by  a- common  carrier  that  he  shall 
not  be  liable  for  damages  does  not  relieve  him  from  responsibility  for  actual 
negligence  by  himself  or  servants. 

MEASURE  OF  DAMAGES.  — The  proper  measure  of  damages  is  the  pecun- 
iary loss  suffered  by  the  parties  entitled  to  the  sum  to  be  recovered,  with- 
out any  solatium  for  distress  of  mind ;  and  that  loss  is  what  the  deceased 
would  have  probably  earned  by  his  intellectual  or  bodily  labor  in  his  busi- 
ness or  profession  during  the  residue  of  his  lifetime. 

DAMAGES  — EVIDENCE. —  Evidence  as  to  the  dependence  of  infant  plain- 
tiffs on  their  grandparents,  and  the  circumstances  of  the  latter,  was  irrele- 
vant, and  had  no  bearing  whatever  on  the  true  measure  of  damages,  the 
pecuniary  loss  of  the  plaintiffs. 
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RAILROAD  WRECK  — DEATH.  — Where  plaintiffs'  intestate  was  riding 
in  a  car  of  defendants',  when  an  accident  -occurred  by  which  a  portion  of 
the  bottom  of  the  car  was  torn  away,  and  he  fell  through  it  and  was  killed, 
judgment  for  plaintiffs  was  reversed  on  the  ground  of  erroneous  instruc- 
tions as  to  measure  of  damages. 

Error  to  the  Court  of  Common  Pleas  of  Snyder  County. 
Judgment  reversed, 

"This  was  an  action  by  Mary  A.  Butler  and  Samuel  H.  McCoy, 
guardians  of  four  minor  children  of  William  Butler,  deceased, 
against  the  Pennsylvania  Railroad  Company,  for  negligence  in 
causing  the  death  of  the  deceased. 

"The  suit  was  brought  in  Mifflin  county  to  May  Term,  1866, 
and  certified  to  Snyder  county,  where  it  was  entered  as  of  February 
Term,  1867. 

"At  the  trial  it  appeared,  that  on  the  14th  of  October,  1865, 
Mr.  Butler  was  riding  in  a  car  of  the  defendants',  when  an  accident 
occurred  near  Lancaster,  by  which  a  portion  of  the  bottom  of  the 
car  was  torn  away ;  that  he  fell  through  it  and  was  killed. 

"On  the  trial  George  W.  Wiley,  the  grandfather  of  the  minors, 
was  called  by  the  plaintiffs.  They  proposed  to  ask  him  on  whom 
the  support  of  those  children  now  devolved ;  this  was  to  show  that 
the  negligence  and  carelessness  of  defendants  have  left  them 
entirely  dependent  for  their  support  on  their  grandparents,  who 
are  poor  and  unable  to  labor  for  their  support 

"The  defendants  objected ;  the  court  allowed  the  question  to  be 
put,  and  sealed  a  bill  of  exceptions.  The  witness  answered,  that 
the  children  were  entirely  dependent  upon  him  and  his  wife,  and 
that  he  was  poor. 

"There  was  evidence  that  the  deceased  was  riding  on  a  free  pass 
on  which  a  release  was  endorsed. 

"After  the  evidence  had  been  closed,  the  court  (Woods,  P.  J.) 
said,  referring  to  the  evidence  of  Wiley: — 

"'This  we  were  wrong  in  admitting.  The  situation  of  these 
children,  as  to  their  being  poor  or  dependent  upon  their  grand- 
parents, is  not  proper  to  enter  into  the  consideration  of  the  jury 
in  finding  the  amount  of  damages,  and  we  therefore  withdraw  this 
from  your  consideration." 
"  On  the  question  of  damages,  the  judge  instructed  the  jury : — 
^ '  It  would  perhaps  be  a  fair  way  to  estimate  the  amount  of 
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damages,  to  take  the  probable  amount  of  his  accumulations  for  the 
time  he  might  reasonably  have  been  expected  to  live,  and  find 
that  for  the  plaintiffs.  This,  as  we  said,  may  be  a  fair  way  of  cal- 
culating the  damages  sustained ;  but  as  it  has  been  said  in  Penn- 
sylvania Railroad  v.  McClosky,  ii  Harris,  526,  if  you  can  find  a 
better  rule  you  are  at  liberty  to  adopt  it.  In  estimating  his  ac- 
cumulations, you  will  remember  that  it  might  not  be  fair  to  deduct 
his  family  expenses  —  because  his  family  lived  out  of  it,  and  now 
they  do  not  have  it  to  live  upon.' " 

"  He  also  charged :  — 

" '  Even  if  Col.  Butler  was  riding  on  a  free  pass,  and  had  signed 
the  release  on  the  back  of  it,  it  would  not  excuse  the  company,  if 
the  loss  occurred  from  the  gross  negligence  of  any  of  the 
employees  of  the  road.  We  refer  to  you  to  find,  whether  the 
plaintiffs  have  shown  this  negligence ;  if  they  have,  the  plaintiffs 
are  entitled  to  recover  such  damages  as  you  will  think  them  en- 
titied  to.' " 

"The  verdict  was  for  the  plaintiffs  for  $18,000. 

"  The  defendants  took  a  writ  of  error,  and  assigned  for  error :  — 

" '  I.  The  charge  of  the  court  on  the  subject  of  the  free  pass ;  2. 
The  instruction  in  relation  to  the  measure  of  damages;  3.  The 
admission  of  that  part  of  the  testimony  of  G.  W.  Wiley  objected 
to.'  " 

G.  F.  Miller  and  T.  Cuyler,  for  plaintiffs  in  error. 

D.  W.  Woods,  for  defendants  in  error. 

Sharsi¥Ood,  J.  —  This  was  an  action  by  the  defendants  be- 
low as  guardians  of  the  minor  children  of  William  Butler,  de- 
ceased, against  the  plaintiffs  in  error,  to  recover  damages 
on  account  of  the  death  of  their  father,  caused,  as  it  was  alleged, 
by  negligence. 

The  first  error  assigned  has  been  properly  abandoned,  as  it  is 
too  well  settled  to  be  now  controverted,  that  a  stipulation  by  a 
common  carrier  that  he  shall  not  be  liable  for  damages,  does  not 
relieve  him  from  responsibility  for  actual  negligence  by  himself 
or  servants.  Goldey  v,  Penn.  R.  R.  Co.,  6  Casey,  242  ( i )  ;  Penn. 
R.  R.  Co.  V,  Henderson,  i   P.  F.  Smith,  315  (2).     The  charge 

I.  Reported   in  this  volume,  page  2.  Penn.  R.  R.  Co.  v.  Henderson,  5 1 

196,  ante.  Pa.  St.  315,  is  reported  in  6  Am.  Neg. 

Cas.  244. 
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was  as  favorable  to  the  plaintiffs  in  error  on  this  point  as  they 
could  have  asked. 

The  second  error  assigned  is»  that  the  learned  judge  erred  in  his 
instructions  to  the  jury  as  to  the  measure  of  damages.  These  in- 
structioDs  were  as  follows :  "  It  would,  perhaps,  be  a  fair  way  to 
estimate  the  amount  of  damages,  to  take  the  probable  amount  of 
his  (deceased's)  accumulations  for  the  time  he  might  reasonably 
have  been  expected  to  live,  and  find  that  for  the  plaintiff.  This^ 
as  we  said,  may  be  a  fair  way  of  calculating  the  damages  sustained ; 
but  as  it  has  been  said  in  Penn.  R.  R.  Co.  v,  McCloskey,  1 1  Har- 
ris, 526 ;  if  you  can  find  a  better  rule  you  are  at  liberty  to  adopt 
it  In  estimating  his  accumulations,  you  will  remember  that  it 
might  not  be  fair  to  deduct  his  family  expenses,  because  his  family 
lived  out  of  it,  and  now  they  do  not  have  it  to  live  upon."  We 
think  that  there  was  manifest  error  in  this  instruction.  It  gave  the 
jury  no  definite  measure  of  damages  whatever,  but  left  them  at  lib- 
erty to  adopt  any  one  they  saw  fit.  The  case  of  Penn.  R.  R.  Co. 
V,  McCloskey,  11  Harris,  526,  to  which  the  learned  judge  re- 
ferred, was  an  action  by  the  personal  representative  of  the  deceased 
under  the  Act  of  April  15,  1851,  and  has  no  applicability  to  an 
action  instituted  as  this  was  under  the  Act  of  April  26,  1855,  as 
is  shown  by  the  present  Chief  Justice  in  his  opinion  in  Penn.  R.  R. 
Co.  V.  Zebe,  9  Casey,  318(1).  There  is  no  doubt  an  inherent  dif- 
ficulty in  placing  a  pecuniary  value  upon  human  life,  especially  the 
value  of  a  father's  life  to  his  children.  Yet  it  is  certainly  impor- 
tant that  a  clear  and  definite  rule  should  be  established,  and  as  this 
case  goes  back,  it  seems  to  be  our  duty  to  say  what  the  instruction 
of  the  court  below  to  the  jury  ought  to  have  been.  After  an  at- 
tentive examination  and  review  of  all  the  cases  which  have  hereto- 
fore been  decided,  we  are  of  opinion  that  the  proper  measure  of 
damages  is  the  pecuniary  loss  suffered  by  the  parties  entitled  to 
the  sum  to  be  recovered — in  this  instance  the  children  of  the  de- 
cedent— without  any  solatium  for  distress  of  mind ;  and  that  loss 
is  what  the  deceased  would  have  probably  earned  by  his  intellec- 
tual or  bodily  labor  in  his  business  or  profession  during  the  residue 
of  his  lifetime,  and  which  would  have  gone  for  the  benefit  of  his 
children,  taking  into  consideration  his  age,  ability  and  disposition 
to  labor,  and  his  habits  of  living  and  expenditure.     This  mode  of 

I.  Peno.  R.  R.  Co.  v,  Zebe,  9Ca8e)r,      332 ;  see  also,  same  case,  6  Am.  Neg. 
3xS,  is  reported  in  6  Am.  Neg.  Cas.      Cas.  243. 
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stating  the  rule  is  substantially  that  which  was  adopted  by  the 
learned  President  of  the  Twelfth  Judicial  District  (Judge  Pearson), 
in  Fink  v.  Garman,  4  Wright,  95,  but  which,  as  it  was  acquiesced 
in  by  both  parties  and  no  exception  taken,  was  not  passed  upon 
by  this  court. 

The  third  assignment  of  error  is,  because  the  court  erred  in 
admitting  the  testimony  of  George  W.  Wiley,  touching  the  de- 
pendence of  the  plaintiffs  below  on  their  grandparents,  and  the 
circumstances  of  those  grandparents.  This  was  clearly  irrelevant, 
and  had  no  bearing  whatever  on  the  true  measure  of  damages,  the 
pecuniary  loss  of  the  plaintiffs.  The  learned  judge  below  became 
convinced  himself  that  it  was  so,  and  in  his  charge  withdrew  it 
entirely  from  the  consideration  of  the  jury.  That  this  may  some- 
times be  done  has  certainly  been  decided.  The  rule  upon  this 
subject  with  its  qualifications,  is  well  stated  and  explained  in 
Delaware  and  Hudson  Canal  Co,  v.  Barnes,  7  Casey,  193.  It  is 
in  entire  accordance  with  the  opinion  in  that  case  to  hold,  as  we 
do  here,  that  if  improper  evidence  is  given  tending  to  inflame  the 
damages,  and  it  is  not  struck  out  at  or  before  the  close  of  the  tes- 
timony, so  that  counsel  shall  not  be  allowed  to  refer  to  or  dwell 
upon  it  in  their  address  to  the  jury,  it  is  altogether  too  late  to  cure 
the  mistake  by  directing  the  jury  to  disregard  it  in  the  charge. 
Such  was  the  fact  in  this  case,  and  we  are  of  opinion,  there- 
fore, that  this  assignment  of  error  is  sustained. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 

PASSENGER  ON  TRAIN  INJURED  BY  VIOLENT  COUP- 
LING OF  CARS  AT  STATION.— In  Herstine  v.  Lehigh  Val- 
ley Railroad  Co.y  151  Fa.  St.  244  (1892),  an  action  for  damages  for 
injuries  sustained  by  plaintiff  while  a  passenger  on  defendant's  train 
due  to  violent  bumping  of  cars  while  same  were  being  coupled  to 
train  at  a  station,  it  was  held  that  the  burden  of  establishing  negli- 
gence of  defendant  in  coupling  the  train  was  on  plaintiff.  Judg- 
ment for  plaintiff  was  reversed  on  the  ground  of  error  of  the  court 
in  omitting  to  allude  in  his  charge  to  defendant's  evidence  that 
plaintiff  was  sufifering  from  a  disease  of  long  standing,  or  to  instruct 
the  jury  as  to  testimony  attacking  plaintiff's  character  for  truth  and 
veracity. 

PASSENGER  INJURED  BY  VIOLENT  COUPLING  Of 
CARS  AT  STATION.— In  McCloskey  t.  Bells  Gap  Rail- 
road, 156  Pa,  St,  255  (1893),  judgment  for  plaintiff  for  $6,031  wai 
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affirmed.  At  the  trial  plaintiff  offered  evidence  tending  to  show 
that  she  received  a  permanent  spinal  injury  from  the  negligent 
manner  in  which  the  passenger  car  in  which  she  was  seated  was 
coupled  to  a  train  at  a  station  on  defendant's  railroad. 

RIDING  IN  BAGGAGE  CAR— KILLED  IN  COLLISION. 
—Pennsylvania  R.  R.  Co.  v.  Langdon,  92  Pa.  St.  21  (1880), 
was  an  action  for  damages  for  the  death  of  plaintiff's  intestate  who 
was  killed  in  a  collision  while  in  the  baggage  car  on  one  of  defend- 
ant's trains.  He  was  an  employee  of  the  company,  but  at  the  time 
of  the  accident  was  riding  as  a  passenger.  The  evidence  showed 
that  had  he  gone  into  any  other  car  of  the  train  he  would  not  have 
been  injured.  He  was  also  familiar  with  the  rules  prohibiting 
passengers  from  riding  in  baggage  cars.  There  was  evidence  tend- 
ing to  show  that  he  was  in  said  car  with  the  implied  assent  of  the 
conductor  of  the  train.  Verdict  for  plaintiff  for  $5,712.50.  On 
appeal  judgment  was  reversed,  the  deceased  having  violated  the  rule 
as  to  riding  in  baggage  cars,  of  which  he  had  full  knowledge,  and 
for  injury  to  him  the  railroad  company  was  not  liable. 

Compare  O'Donnell  v.  Allegheny  Valley  R.  R.  Co.,  59  Pa.  St. 
239,  ID  Am.  Neg.  Cas.  196,  ante, 

INFANT  FALLING  OFF  COAL  TRAIN— DEATH- 
TRESPASSER.— In  an  action  to  recover  damages  for  the  negli- 
gent killing  of  plaintiffs'  infant  son,  six  years  of  age,  who  fell 
off  one  of  defendant's  coal  trains,  the  court  granted  a  nonsuit  from 
which  plaintiffs  appealed  (i).  The  Supreme  Court  (per  Ster- 
RBTT,  J.,)  in  its  opinion  affirming  the  judgment  stated  the  facts  and 


I.  Newsboy  hilled  on  train  —  Tres- 
fasser, —  Duff  v.  Allbohbny  Val- 
LiY  R.  R.  Co.,  91  Pa.  St.  458  (1879), 
was  an  action  bj  a  parent  to  recover 
damages  for  the  death  of  her  son  due 
to  alleged  negligence  of  the  defend- 
ants. Verdict  for  defendants.  On 
appeal  to  Supreme  Court  judgment 
was  affirmed  in  a  per  curiam  opinion, 
in  which  it  was  said  that  "  it  is  clear, 
from  the  evidence,  that  the  bojr  was 
<»  the  train  from  day  to  day,  not 
as  a  passenger  or  employee  of  the 
company,  but  by  the  connivance  of 
the  conductor,  in  order  to  sell  news- 
papers. It  is  not  like  a  person  allowed 
bj  the  conductor  to  ride  in  a  car  as  a 


passenger  without  paying  fare.  In 
that  case  there  is  a  legal  liability  to  the 
company  for  the  fare.  This  is  the  case 
of  a  mere  trespasser,  and  the  company 
owed  him  no  duty.*' 

Boy  jumping  from  sand  car  ^^  Tres- 
passer. —  In  Caulby  v.  Pittsburgh, 
Cincinnati  &  St.  Louis  R'y  Co.,  98 
Pa.  St.  498  (1881),  it  appeared  that  a 
boy  was  injured  by  jumping  from  a 
sand  car,  being  ordered  off  by  the  con- 
ductor, the  plaintiff,  with  other  boys, 
being  a  trespasser.  Judgment  for  de- 
fendants affirmed  there  being  no  evi- 
dence of  negligence  on  the  part  of  the 
railroad  company. 
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points  in  tbe case  as  follows:  "If  there  were  no  testinioiiy  from 
which  the  jiuy  would  have  been  jfutified  in  finding  that  the  on* 
fortunate  injuiy  which  resulted  in  the  death  of  plaintiffs'  child  was 
caused  by  tbe  negligence  of  defendant  company's  employees,  it 
must  be  conceded  the  judgment  of  nonsuit  was  rightly  entered,  and 
should  be  sustained ;  but,  in  view  of  the  evidence  as  to  tbe  tender 
years  of  the  child,  and  the  care  that  was  exercised  by  his  mother  to 
keep  him  out  of  danger  on  the  morning  of  the  accident,  it  cannot, 
in  my  judgment,  be  sustained  on  any  other  ground.  There  is  noth- 
ing in  tbe  testimony  to  warrant  the  court  in  holding,  as  matter  of 
law,  that  there  could  be  no  recovery  either  on  tbe  ground  that  the 
child's  parents  were  chargeable  with  contributory  negligence,  or 
that  he,  himself,  was  a  trespasser  in  the  sense  that  one  of  maturer 
years  would  have  been  onder  like  circumstances.  If  there  was  any 
testimony  tending  to  sustain  either  of  these  positions  it  should  have 
been  submitted,  with  proper  instructions,  to  tbe  jury. 

"  It  appears  plaintiffs  resided  in  tbe  town  of  Babylon,  on  the  line 
of  defendant's  railroad.  Tbeir  house  was  on  a  comer  lot,  extend- 
ing back  along  a  street  running  at  right  angles  to  the  railroad.  At 
the  intersection  of  the  railroad  and  the  street  there  was  an  embank- 
ment about  eight  feet  bigb,  on  which  a  flight  of  steps  was  con- 
structed for  the  purpose  of  more  convenient  access  from  tbe  street 
to  tbe  railroad.  The  back  door  of  plaintiffs*  house  was  about  ninety 
feet  from  the  foot  of  the  steps.  The  injury  was  done  by  a  coal 
train,  on  the  hind  car  of  which  two  boys,  about  nine  years  of  age, 
schoolmates  of  plaintiffs'  son,  were  riding  by  permission  of  the 
brakeman.  As  the  train  approached  the  steps  these  boys  beckoned 
to  the  deceased,  who  was  then  standing  in  the  back  door  of  bis  home. 
He  immediately  responded,  ran  out,  reached  the  top  of  the  steps  as 
the  hind  car  was  passing  that  point,  climbed  on  the  car,  and,  almost 
immediately  thereafter,  in  attempting  to  recover  his  hat,  fell  under 
tbe  car  and  was  so  badly  injured  that  he  died  the  same  afternoon. 
There  was  no  material  conflict  of  testimony-  The  witnesses  disagreed 
as  to  whether  the  boy  actually  left  the  car  for  the  purpose  of  recov- 
ering his  hat,  or  fell  in  attempting  to  reach  down  for  it.  The  boy 
Perry  says  deceased  ran  from  his  home  to  the  railroad.  '  When  he 
got  on  the  railroad  I  kept  motioning  my  hand  to  him ;  then  he  went 
to  the  hind  car,  got  on,  and  his  hat  fell  off,  and  when  he  went  to 
get  on  again  his  legs  went  under  tbe  car.'  The  only  other  witness 
who  describes  the  occurrence,  which  evidently  was  the  work  of  a 
few  seconds,  says  he  reached  down  after  hie  hat  and  fell  off  the 
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"  It  does  not  appear  that  there  was  anything  unusual  in  the  man- 
agement of  the  train.  It  must  have  been  running  very  slowly,  or  a 
boy  under  six  years  of  age  could  not  have  climbed  on  the  car  while 
it  was  in  motion.  It  is  said  the  brakeman,  who  was  sitting  on  the 
hamper  at  the  front  end  of  the  hind  car,  should  have  prevented  the 
boy  from  getting  on  the  car,  or  have  taken  care  of  him  when 
he  was  there.  To  this  it  may  be  replied  that  the  brakeman  had 
his  duties  to  attend  to,  and  was  in  a  position  where  he  could 
promptly  apply  the  brake  when  necessary ;  and,  moreover,  there  is 
not  a  particle  of  testimony  tending  to  show  that  he  saw  the  boy,  or 
had  any  reason  to  suppose  he  was  on  or  near  the  train.  If  he  gave 
the  other  boys  permission  to  ride  on  the  car  he  transcended  his 
tnthority,  and  did  a  very  imprudent  and  improper  act,  but  it  so 
happened  that  no  harm  befell  either  of  them. 

**  A  careful  consideration  of  the  testimony,  in  the  light  of  the 
able  and  elaborate  argument  of  the  learned  counsel  for  plaintiffs^ 
fails  to  discover  anything  in  the  case  that  would  have  warranted 
the  jury  in  saying  that  the  unfortunate  boy  was  injured  by  reason 
of  the  negligence  of  the  railroad  company  or  any  of  its  employees. 
This  being  so,  it  follows  that  there  was  no  error  in  entering  the 
judgment.  Judgment  affirmed."  C.  Smith,  appeared  for  plain- 
tiffs in  error;  Edward  N.  Willard  and  Everett  Warren, 
for  defendants  in  error.     Supreme  Courts  Pennsylvania ^  October y 

2884.    Woodbridge  ▼.  Delaware,  Lackawanna,  and  West- 
ern Railroad  Company,  105  Pa.  St.  460. 

RIDING  ON  FREE  PASS— COLLISION.  — Buffalo,  Pitts- 
burgh &  Western  R.  R.  Co.  ▼.  0*Hara,  3  Pennyp.  190  (Pa.  Sup. 
1882),  was  an  action  by  husband  and  wife  for  injuries  sustained  by 
the  wife  in  a  collision  while  riding  on  a  free  pass  on  defendant's 
train.  Verdict  and  judgment  on  the  trial  for  plaintiffs  for  $700, 
which,  on  appeal,  was  affirmed.  On  the  question  of  limiting  lia- 
bility, the  court  said :  A  common  carrier  cannot  protect  himself  by 
special  contract  from  liability  for  negligence.  Against  his  extraor- 
dinary liability  as  a  common  carrier  he  may  protect  himself  by  such 
t  contract,  but  not  from  his  liability  as  a  simple  bailee.  If  the  free 
ptss  in  this  case  was  unlawful,  the  conductor  should  have  demanded 
the  regular  fare,  and  his  not  doing  so  did  not  make  the  plaintiffs 
trespassers  or  destroy  their  rights  as  passengers. 

MAIL  AGENT  INJURED  IN  COLLISION.  —  In  Pennsyl- 
▼ania  R.  R.  Co.  ▼.  Books,  57  Pa.  St.  339  (1868),  it  appeared 

that  a  mail  agent  was  injured  in  a  collision  and  recovered  judgment 
tgainst  defendant.      Judgment   was  reversed  on   the  ground  of 
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erroneouB  admission  of  evidence  ae  to  statements  of  the  flagman 
made  gubsequent  to  the  accident ;  also  as  to  statements  made  by  an 
ofHcer  of  the  company  about  receiving  pay  for  carrying  the  maih; 
also  as  to  number  of  plaintiff's  family,  bis  habits,  etc.,  on  the  ques- 
tion of  damages;  exclusion  of  evidence  that  plaintiff  accepted  and 
used  an  employee's  pass  issued  to  him  by  the  defendant;  erroneous 
instruction  as  to  damages,  leaving  the  matter  entirely  in  the  discre- 
tion of  the  jury,  whereas  compensatory  damages  only  should  have 
been  charged. 

MAIL  AGENT  KILLED  IN  COLLISION.— In  Pennsyi- 
vania  R.  R.  Co.  v.  Price,  96  Pa.  St.  256  (1880),  it  was  held  that 
a  route  or  mail  agent  in  the  employ  of  the  United  States  Post-Oflice 
Department,  while  travelling  on  a  railroad  in  the  performance  of 
his  duties,  is  not  a  passenger  within  the  meaning  of  the  Act  of 
April  4,  1868,  §  I,  and  judgment  for  plaintiffs  for  15,000  for  the 
death  of  their  intestate,  a  mail  agent,  caused  by  a  collision  of  the  mail 
train  with  another  train,  was  reversed,  plaintiffs  not  being  entitled 
to  recover.  The  section  of  the  Act  referred  to  is  as  follows:  "That 
when  any  person  shall  sustain  personal  injury  or  loss  of  life  while 
lawfully  engaged  or  employed  on  or  about  the  roads,  works,  depots, 
and  premises  of  a  railroad  company,  or  in  or  about  any  train  or  car 
therein  or  thereon,  of  which  company  such  person  is  not  an  employee, 
the  right  of  action  to  recover  in  all  such  cases  against  the  company 
shall  be  such  only  as  would  exist  if  such  person  were  an  employee: 
Provided,  that  this  section  shall  not  apply  to  passengers." 

See  abstract  of  the  Price  case,  113  U.  S.  218,  in  this  volume, 
posi,  reported  with  the  United  States  cases. 


ELLIOTT  V.   NEWPORT  STREET   RAILWAY 
COMPANY. 

Supreme  Court,  Rhode  Island,  18^3-18^4.. 

[Reporled  in  18  R.  I.  707.] 

STRUCK  BY  TROLLEY  POLE  WHILE  RIDING  ON  FOOTBOARD  OF 
OPEN  STREET  CAR  — NEGLIGENCE  FOR  JURY.  — Where  plaintiff 
boarded  one  of  defendant's  open  electric  street  cars,  which  bad  another  car 
in  tow,  and  stood  on  the  footboard,  and  while  taking  his  fare  from  his 
pocket  came  into  contact  with  a  troilej  pole,  having  passed  eight  similar 
poles  safely,  and  was  thrown  ofT  and  run  over  bj  the  second  car,  and  it  ap- 
peared that  he  had  not  ridden  on  that  road  before,  was  not  warned  of  *aj 
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danger,  nor  had  the  conductor  objected  to  his  presence  on  the  footboard,  it 
was  held  error  to  direct  verdict  for  defendant  as  the  court  could  not  on  the 
facts  declare  as  to  the  negligence  of  either  of  the  parties,  and  new  trial 
granted. 

The  plaintiff  having  recovered  a  verdict  on  new  trial,  and  defendant  hav- 
ing appealed  on  the  ground  that  the  same  was  against  the  evidence,  the 
court  reviewed  the  case  and  affirmed  the  verdict. 

Plaintiff's  petition  for  a  new  trial.     Providence,  November  8, 

1893. 
Patrick  J.  Galvin  and  Charles  Acton  Ives,  for  plaintiff. 

Darius  Baker,  David  S.  Baker,  Jr.,  and  William  C.  Baker, 
for  defendant. 

Matteson^  Ch»  J» — This  is  an  action  of  trespass  on  the  case 
to  recover  damages  for  personal  injuries  alleged  to  have  been  sus- 
tained by  defendant's  negligence.  The  case  was  tried  at  the  March 
Term  of  the  Supreme  Court  for  Newport  county.  When  the 
testimony  on  the  part  of  the  plaintiff  had  been  submitted  to  the 
jury,  the  court  directed  a  verdict  for  the  defendant.  The  plaintiff 
thereupon  excepted  to  the  direction,  and  filed  this  petition  for  a 
new  trial. 

The  testimony  shows  that  the  plaintiff  was  injured  September  i , 
1892,  while  riding  on  one  of  the  defendant's  electric  cars  in  New- 
port. The  facts  attending  the  injury  were  these:  The  plaintiff 
boarded  the  car  a  few  minutes  past  eight  o'clock  in  the  evening, 
at  the  foot  of  Touro  street,  on  Spring  street,  with  the  intention  of 
riding  to  Morton  Park  in  the  southern  part  of  the  city.  The  car 
was  an  open  one,  with  seats  running  crosswise,  and  with  steps 
or  footboards  on  each  side  lengthwise  of  the  car.  This  car  had  in 
tow  another  car.  All  the  seats  in  both  cars,  and  also  the  plat- 
forms, were  filled  with  passengers,  and  passengers  were  standing 
on  the  footboards.  The  plaintiff  took  a  position  on  the  footboard 
of  the  first  car  on  the  left  hand  or  easterly  side  of  the  car  as  it  was 
going  south,  between  the  second  and  third  seats  from  the  rear  end 
of  the  car,  standing  with  his  face  turned  toward  the  opposite  side 
of  the  car  and  holding  onto  the  two  stanchions  supporting 
the  roof  of  the  car  on  either  side  of  him.  Instead  of  standing  on  the 
footboard,  the  plaintiff  might  have  stood,  if  he  had  seen  fit,  be- 
tween the  seats  inside  of  the  car.  Shortly  after  the  car  had 
started,  while  the  plaintiff  was  reaching  for  his  money  to  pay  his 
fare,  he  was  thrown  from  the  car  by  coming  in  contact  with  a  trol- 
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ley  pole,  fell  to  the  ground  and  was  run  over  by  the  wheels 
of  the  car  in  tow.  No  objection  was  made  by  the  conductor  to 
the  plaintiff's  standing  on  the  footboard,  nor  was  he  warned  that 
there  was  any  danger  in  doing  so.  Between  Touro  and  Franklin 
streets  the  defendant's  track  ran  close  to  the  curbstone  on  the 
easterly  side  of  Spring  street.  The  cars  were  propelled  by  the 
trolley  system.  Between  Touro  and  Franklin  streets,  the  poles  sup- 
porting the  trolley  wire  were  located  on  the  edge  of  the  curbstone, 
so  that  the  distance  from  the  rail  to  the  inner  side  of  the  pole  varied 
from  twenty-six  to  twenty-eight  inches.  The  distance  between  the 
inside  of  the  poles  and  the  outer  edge  of  the  footboard  of  a  passing 
car  varied  from  ten  to  twelve  inches ;  the  distance  in  the  case  of  the 
pole  by  which  it  is  aUeged  the  plaintiff  was  struck  being  ten  and 
one-half  inches.  The  plaintiff  did  not  know  of  the  location  of  the 
pole  at  the  point  where  he  was  injured.  He  did  not  notice  any 
poles  from  the  time  he  got  onto  the  car  until  he  was  struck, 
and  could  not  have  seen  them  in  the  position  in  which  he  stood, 
because  they  were  behind  htm.  He  had  never  ridden  over  that 
part  of  the  defendant's  road  prior  to  the  accident,  and  was  familiar 
with  the  street  only  as  he  had  occasionally  driven  through  it. 
From  the  point  where  the  plaintiff  got  onto  the  car  to  the  point 
where  he  was  thrown  off,  the  car  had  passed  eight  poles, —  that 
by  which  the  plaintiff  was  struck  being  the  ninth. 

The  question  raised  by  the  plaintiff's  exception  is,  whether,  on 
these  facts,  the  court  was  justified  in  directing  a  verdict  for  the 
defendant.  To  have  warranted  the  direction,  it  must  have  clearly 
appeared,  so  clearly  that  the  court  could  say  as  a  matter  of  law, 
either  that  the  defendant  was  not  negligent,  or  that  the  plaintiff 
was  guilty  of  negligence  which  contributed  to  the  accident  We 
do  not  think  that  either  of  these  propositions  was  sufficiently  clear 
to  warrant  the  court  in  taking  the  case  from  the  jury  and  directing 
a  verdict  for  the  defendant 

Common  carriers  of  passengers  are  required  to  do  all  that 
human  care,  vigilance  and  foresight  reasonably  can,  in  view  of  the 
character  and  mode  of  conveyance  adopted,  to  prevent  accident  to 
passengers.  TuUer  v,  Talbot,  23  111.  357  (i) ;  Meier  v.  Pa.  R.  R. 
Co.,  64  Pa.  St.  225  (2)  ;   Topeka  City  R'y  Co.  v.  Higgs,  38  Kan. 

I.  Reported  in  9  Am.  Neg.  Cas.  207.  2.  See  abstract  of  this  case  on  page 

197,  ante. 
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375  (i) ;  Phila.  &  Reading  R.  R.  Co.  v,  Derby,  14  How.  (U.  S.) 
468,  486  (2).  It  is  a  matter  of  common  knowledge  that  railway 
companies  daily  undertake  to  carry,  as  did  the  defendant  on  the 
occasion  in  question,  passengers  greatly  in  excess  of  the  seating 
capacity  of  their  cars ;  that  they  stop  their  cars  and  take  on  pas- 
sengers so  long  as  there  is  standing  room  on  platforms  or  foot- 
boards, and  collect  fares  from  those  on  platforms  or  footboards  as 
well  as  from  those  within  the  cars.  Ought  not  the  defendant,  in 
view  of  the  rule  prescribing  the  duty  of  carriers  of  passengers,  to 
have  foreseen  the  possible  danger  to  which  passengers  on  the 
footboards  of  its  cars  might  be  exposed  by  a  slight  turn  of  the 
body  sidewise,  or  by  a  slight  inclination  of  it  backward,  in  conse- 
quence of  the  proximity  of  its  track  to  its  trolley  pole  at  the  point 
where  the  plaintiff  was  injured  ?  We  think  so.  North  Chicago 
•Street  R.  R.  Co.  v.  Williams,  140  111.  275,  29  N.  E.  Rep.  672  (3)  ; 
Topeka  City  R'y  Co.  v,  Higgs,  38  Kan.  375  (4)  ;  Gray  v.  Roches- 
ter City  &  Brighton  R.  R.  Co.,  40  N.  Y.  St.  Rep.  715 ;  Lehr  v. 
Steinway  &  Hunter's  Point  R.  R.  Co.,  118  N.  Y.  556  (5). 

But  the  question  which  has  been  chiefly  argued  is  whether,  on 
the  facts  recited,  it  sufficiently  appeared  that  the  plaintiff  was 
guilty  of  contributory  negligence  to  justify  the  direction  of  the 
court  The  defendant  concedes  that  it  is  not  negligence  in  se  for 
a  passenger  to  ride  on  the  footboard  of  an  open  car,  but  contends 
that  as  the  outside  of  a  car  is  obviously  more  dangerous  than  the 
inside,  it  is  incumbent  on  any  one  who  rides  there  to  exercise  care 
commensurate  with  the  danger.  This  proposition  is  doubtless 
correct.  But  we  do  not  assent  to  the  defendant's  further  conten- 
tion that  if  the  passenger  is  injured  while  riding  on  the  footboard 
it  is,  prima  facie ^  his  own  fault.  Undoubtedly,  by  the  law  of  this 
State,  the  burden  is  on  him  who  sues  for  an  injury  to  show  that 
he  was  in  the  exercise  of  due  care,  and  the  question  whether  he 
was  in  the  exercise  of  due  care  fs  to  be  considered  with  reference 
to  the  fact  that  he  was  riding  in  a  dangerous  situation ;  but  the 
question  of  contributory  negligence  is  generally  for  the  jury ;    the 

1.  Reported  in  9  Am.  Neg.  Cas.  t\  Williams,  140  111.  275,  is  reported 
Tffl.  in  2  Am.  Neg.  Cas.  684. 

2.  Reported  with  the  United  States  4.  Reported  in  9  Am.  Neg.  Cas. 
cases  in  this  volume,  fosi,  367. 

3.  North  Chicago  Street  R.  R.  Co.  5.  Reported  in  9  Am.  Neg.  Cas.  635. 
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exceptions  being,  where  the  facts  are  not  controverted,  or  it' 
clearly  appears  what  course  a  person  of  ordinary  prudence  would' 
pursue ;  or  where  the  standard  of  duty  is  Axed,  or  the  negligence- 
is  clearly  defined  and  palpable.  Clarke  v.  R.  I.  Electric  Lighting 
Co.,  16  R.  I.  463,  465 ;  Chaffee  v.  Old  Colony  R.  R.  Co.,  17  R. 
I.  658,  663  (l).  A  passenger  who  rides  on  the  footboard  of  a 
car  necessarily  takes  on  himself  the  duty  of  looking  out  [or  and 
protecting  himself  against  the  usual  and  obvious  perils  of  riding 
there,  such,  for  instance,  as  injury  from  passing  vehicles,  or  by 
being  thrown  off  by  the  swaying  or  jolting  of  the  car ;  assuming 
of  course,  proper  management  of  the  car,  and  proper  construction 
and  condition  of  the  road.  We  do  not  think,  however,  that  the 
danger  of  being  hit  by  a  trolley  pole  is  such  a  peril  as  a  passen- 
ger whom  the  railway  company  has  undertaken  to  carry  on  the 
footboard  of  its  car  is  bound  to  anticipate  and  be  on  the  lookout 
for,  unless,  indeed,  it  appears  that  the  passenger  had  knowl- 
edge of  the  close  proximity  of  the  track  to  the  trolley  poTe.  He 
has  a  right  to  assume  that  the  railway  company  has  performed  its 
duty  in  so  constructing  its  road  that  its  passengers  even  on  the 
footboards  of  its  cars,  riding  there  by  its  permission,  shall  not  be 
exposed  to  injury  by  the  unsafe  construction  of  its  road.  Ci^ 
R'y  Co.  V.  Lee,  50  N.  J.  L.  435,  439  (2). 

The  testimony  does  not  show  that  the  plaintiff  knew  of  the  close 
proximity  of  the  defendant's  track  to  its  trolley  poles.  Moreover, 
the  accident  occurred  in  the  evening,  when,  on  account  of  the 
darkness,  the  danger  of  being  struck  by  the  pole  would  not  be  sc 
apparent  as  in  the  daytime.  Nor  does  the  testimony  show  that 
the  posture  of  the  plaintiff  on  the  footboard  was  an  unusual  one 
or  any  movement  of  his  which  would  naturally  expose  him  ti 
danger.  The  defendant's  counsel  argues  that  it  is  a  necessary  in 
ference  from  the  fact  that  he  was  struck  that  he  was  leaning  back 
ward  at  a  considerable  angle.  The  plaintiff's  testimony  was  tha 
he  was  in  the  act  of  taking  his  fare  out  of  his  pocket.  The  de 
fendant's  counsel,  in  argument,  stated  that  the  plaintiff  illustratec 
his  testimony  by  raising  his  arm,  as  though  to  take  his  money  ou 
of  his  vest  pocket.     If  this  be  so,  the  plaintiff's  elbow,  as  he  5too( 

1.  Chaffee  II.  Old  Colony  R.  R.  Co.,  3.  Reported    in  9  Am.    Neg.   Cai 

17   R.   I.  65S,   is   reported   in  6  Am.       561. 
Neg.  Cas.  411. 
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with  his  back  to  the  trolley  poles,  would  naturally  project  several 
inches  beyond  the  line  of  his  body,  and  a  slight  inclination  would 
suffice  to  bring  it  into  contact  with  a  pole  only  ten  and  a  half 
inches  from  the  edge  of  the  footboard.  The  fact  that  the  plaintiff 
had  already  safely  passed  eight  poles  gives  probability  to  the 
theory  that  the  accident  was  due  to  the  lifting  of  his  arm  in  the 
ooanner  stated. 

Plaintiff's  petition  for  a  new  trial  granted. 

After  the  foregoing  opinion  the  case  was  tried  in  the  Common 
Pleas  Division,  and  the  plaintiff  recovered  a  verdict.  The  defend- 
ant then  filed  a  petition  for  a  new  trial. 

Providence,  October  26,  1894,  Matteson,  Ch.  J.  The  princi- 
pal question  raised  by  the  defendant's  exceptions  and  petition  for 
new  trial  on  the  ground  that  the  verdict  is  against  the  evidence,  is 
as  to  the  degree  of  care  required  of  a  passenger  riding  on  the 
footboard  of  a  car.  It  is  contended  by  the  defendant  that  the 
plaintiff  was  guilty  of  contributory  negligence,  because  if  he  had 
been  pa3ring  attention  he  could  have  heard  the  warnings  given  to 
"look  out  for  the  poles."  This  contention  rests  on  the  assump- 
tion that  it  was  the  duty  of  the  plaintiff,  though  he  did  not  know 
of  the  dangerous  proximity  of  the  poles  to  the  track,  to  have  an- 
ticipated some  possible  danger  and,  therefore,  to  have  been  suffi- 
ciently alert  to  have  heard  the  calls.  We  think  this  is  too  strict  a 
rule  to  be  applied  to  the  plaintiff.  In  our  former  opinion  we 
stated  the  rule  which  seemed  to  us  applicable,  as  follows:  '*A 
passenger  who  rides  on  the  footboard  of  a  car  necessarily  takes 
on  himself  the  duty. of  looking  out  for  and  protecting  himself 
against  the  usual  and  obvious  perils  of  riding  there;  such,  for 
instance,  as  injury  from  passing  vehicles,  or  of  being  thrown  off 
by  the  swaying  or  jolting  of  the  car ;  assuming,  of  course,  proper 
management  of  the  car  and  proper  construction  and  condition  of 
the  road.  We  do  not  think,  however,  that  the  danger  of  being 
hit  by  a  trolley  pole  is  such  a  peril  as  a  passenger  whom  the  rail- 
road company  has  undertaken  to  carry  on  the  footboard  of  its  car 
is  bound  to  anticipate  and  be  on  the  lookout  for ;  unless,  indeed, 
it  appears  that  the  passenger  had  knowledge  of  the  close  prox- 
imity of  the  track  to  the  trolley  pole.  He  has  a  right  to  assume 
that  the  railway  company  has  performed  its  duty  in  so  construct- 
ing its  road  that  its  passengers,  even  on  the  footboards  of  its  cars. 
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riding  there  by  its  permission,  shall  not  be  exposed  to  injury  by 
the  unsafe  construction  of  its  road."  [Ante^  p.  7ii,i8R.I.] 
The  charge  of  the  court,  taken  as  a  whole,  fairly  and  correctly 
stated  this  rule  to  the  jury. 

If  the  plaintiff  was  under  no  duty  to  listen  for  a  warning,  he  is 
not  to  be  charged  with  contributory  negligence  unless  the  warning 
was  actually  heard  by  him,  or  unless  it  be  shown  that  he  had 
knowledge  of  the  danger  of  being  struck  by  the  pole.  His  testi- 
mony was  that  no  warning  was  g^ven  to  his  knowledge,  which  was 
equivalent  to  a  denial  that  he  heard  the  warning.  He  also  testi- 
fied that  he  was  unacquainted  with  the  location  of  the  poles,  never 
having  ridden  on  that  part  of  the  defendant's  road  prior  to  the 
accident,  and  being  familiar  with  the  street  only  by  having 
casually  driven  through  it  The  conductor  of  the  motor  car  when 
he  first  called  out,  "  Look  out  for  the  poles,"  while  the  car  was 
stopped  at  Touro  street,  stood  on  the  opposite  side  of  the  car 
from  that  on  which  the  plaintiff  was  about  to  get  on  the  car,  and 
when  he  repeated  the  calls  after  the  car  had  started,  stood  on  the 
footboard  on  the  opposite  side  of  the  car  from  the  plaintiff.  The 
brakeman  and  conductor  of  the  tow  car  also  gave  similar  warn- 
ings. The  plaintiff  was  accompanied  by  a  young  lady  and  the 
attention  which  he  bestowed  upon  her  may  have  prevented  him 
from  hearing  the  warnings  given  by  the  defendant's  employees; 
or  he  may  have  been  prevented  from  hearing  the  warnings  by  the 
noise  and  confusion  in  the  street  and  the  noise  of  the  cars  after 
they  had  started.  Other  witnesses,  who  occupied  positions  as 
favorable  for  hearing  the  calls  as  that  occupied  by  the  plaintiff, 
testified  that  they,  too,  did  not  hear  the  calls.  The  question 
whether  the  plaintiff  heard  the  warnings,  as  also  that  of  his  knowl- 
edge concerning  the  location  of  the  poles  near  to  the  track,  was 
for  the  jury.  The  plaintiffs  credibility  and  that  of  the  witnesses 
whose  testimony  tended  to  corroborate  him,  was  for  the  jury.  They 
found  for  the  plaintiff,  and  it  is  not  sufficiently  clear  that  they 
made  a  mistake  to  justify  us  in  setting  aside  their  verdict  as 
against  the  evidence. 

The  plaintiff,  who,  at  the  time  of  the  accident,  was  twenty-three 
years  of  age,  was  severely  injured.  Besides  the  breaking  of  two 
or  three  bones  in  his  left  foot,  he  suffered  the  loss  of  the  front  part 
of  his  right  foot  which  was  amputated  at  the  instep.     At  the  time 


i 


1  I 


Carrier  of  persons.  2% 

of  the  accident  he  was  earning  forty-five  dollars  a  month  besides 
his  board,  which  he  estimated  at  twenty  dollars  a  month  more. 
He  was  prevented  by  his  injuries  from  pursuing  any  occupation 
for  upward  ol  fourteen  months  while  his  wounds  were  healing, 
during  which  he  also  experienced  much  pain.  By  the  accident  he 
has  been  permanently  disabled  and  debarred  from  engaging  in 
any  pursuit  which  will  require  him  to  stand  any  considerable  por- 
tion of  the  time.  In  view  of  these  considerations,  we  cannot  say 
that  the  verdict  for  $6,950  is  so  clearly  excessive  as  to  lead  us  to 
believe  that  it  was  not  a  proper  and  honest  exercise  of  the  judg- 
ment of  the  jury. 

Defendant's  petition  for  a  new  trial  denied*  and  dismissed  with 
costs,  and  case  remitted  to  the  Common  Pleas  Division  with  direc- 
tion to  enter  judgment  on  the  verdict. 

Stiness,  J.,  nonconcurred. 


ZEMP  V.WILMINGTON  AND  MANCHESTER 

RAILROAD  OOMPANY. 

Court  of  Appeals^  South  Carolina^  November  and  December y  1855. 

[Reported  in  9  Rich.  Law,  84.] 

INJURED  ON  FRONT  PLATFORM  OF  CAR  — DECLARATIONS  OF 
INJURED  PARTY  AFTER  THE  ACCIDENT.— In  an  action  for 
damages  for  injurj  to  a  passenger  who  was  standing  on  the  front  platform 
of  the  rear  car  of  defendant's  train,  witnesses  testified  that  plaintiff  said, 
shortly  after  the  accident,  that  the  injurj  arose  from  his  own  fault — that 
he  was  to  blame  for  being  in  an  improper  place :  Heldy  that  this  testimony 
was  properly  left  to  the  jury ;  that,  if  such  declarations  were  made,  it  did 
not  follow  that  plaintiff  was  not  entitled  to  recover,  for  it  did  not  appear 
that  he  then  knew  the  state  of  the  road,  or  the  cause  of  the  injury. 

STANDING  ON  PLATFORM  OF  TRAIN  — NOTICE— NEGLIGENCE 
FOR  JURY.— In  such  action  it  appeared  there  were  two  cars  on  the 
train,  and  plaintiff's  seat  was  in  the  forward  car.  Near  the  door  on  the  in- 
side of  the  rear  car  was  a  notice,  that  "  passengers  should  not  stand  on  the 
platform."  The  train  was  running  over  an  unfinished  part  of  the  road  — 
the  cross-ties  were  too  far  apart  and  were  insufficiently  spiked — and  the 
accident  occurred  from  the  "  breaking  of  the  cleat  at  the  end  of  one  of  the 
rails."  All  the  other  passengers  were  inside  the  cars  and  none  of  them 
were  injured.  The  defense  was  that  the  injury  arose  from  the  plaintiff's 
own  fault  in  standing  upon  the  platform  while  the  cars  were  in  motion. 
Heldy  that  the  questions,  whether  plaintiff  had  notice  that  the  platform  was 
X— 15 
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a  prohibiied  place,  and,  if  to,  tbm  whether,  noder  the  circonutancM,  U* 
own  act  *o  contribiUed  to  the  injaij  a«  to  exonerate  the  companj,  who 
were  clearlj  gnilij  trf  negligence,  were  lor  the  jury. 
PRESUMPTION  OF  NBGUGENCE.—  Proof  that  a  passenger  hM  been  in- 
jored  on  a  railroad  i*  frima  faeit  erldeDce  of  neglect,  which  the  defend- 


Before  Munro,  J.,  at  Sumter,  Fall  Term,  1855. 

This  case  will  be  sufficfently  understood  from  the  report  ol  his 
Honor,  the  preading  Judge,  and  the  opinion  delivered  in  the 
Court  of  Appeals. 

The  report  is  as  follovs: — 

"This  was  an  action  on  the  case  to  recover  damages  for  per- 
sonal injuries  sustained  by  the  plaintiff,  and  which  he  alleged  were 
occasioned  through  the  negligence  of  the  defendant's  agents  while 
travelling  as  a  passenger  over  their  road. 

"  It  appeared  that  at  the  time  the  accident  occurred,  which  was 
in  the  fall  of  1853,  the  road  was  then  in  a  state  of  progress  from 
Wilmington  toward 'the  Great  Pedee  river,  and  had  reached  a 
point  within  about  six  miles  of  Marion  Court-House,  The  result 
of  the  accident  to  the  plaintiff  was  the  loss  of  his  left  leg,  which, 
in  consequence  of  the  injuries  it  sifstained,  had  to  be  amputated, 
together  with  serious  injuries  done  to  the  right  foot  and  ankle. 
The  jury  returned  a  verdict  of  $10,000  dam^es  for  the  plaintiff, 
and  the  defendants  appeal  on  the  accompanying- grounds. 

"  In  reference  to  the  grounds  of  appeal,  the  only  one  I  deem  it 
necessary  to  notice  is  the  third,  in  which  error  is  ascribed  to  me, 
in  permitting  the  plaintiff  to  introduce  testimony  for  the  purposes 
therein  stated.  This  I  allowed,  conceiving,  as  I  did,  that  all  the 
purposes  for  which  it  was  introduced  were  nothing  more  than  the 
legitimate  consequences  flowing  from  the  injuries  complained  of, 
and  for  the  redress  of  which  it  is  the  appropriate  province  of  the 
present  form  of  action." 

"The  defendant  appealed  and  now  moved  this  court  for  a  nen 
trial  on  the  grounds: — 

"  I .  That  his  Honor,  the  presiding  Judge,  should  have  instructec 
the  jury  that  if  they  believed  the  testimony  as  to  the  plaintifT! 
declarations,  'that  the  injury  resulted  from  his  own  fault;  that  h< 
alone  was  to  blame  for  being  in  an  improper  place,  etc.,'  the] 
should  find  for  the  defendant. 
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"2.  That  the  evidence  was  ample  and  indisputable,  that  the 
plaintiff,  at  the  time  when  he  received  the  injury  complained  of,  was  in 
a  place  on  the  cars  dangerous  and  forbidden  to  passengers  while  the 
train  was  in  motion ;  that  he  knew  that  his  position  was  so  danger- 
ous and  forbidden ;  that  probably  he  would  not  have  been  injured 
if  he  had  been  in  a  proper  place  on  the  cars ;  and  that,  therefore, 
his  injury  was  the  result  of  his  own  want  of  care,  and  not  of  negli- 
gence of  the  defendant;  and  the  verdict  should  have  been  for  the 
defendant"     Judgment  for  plaintiff  for  $i  o,  ooo  affirmed, 

Haynsworth,  Green,  and  Moses,  for  appellant 

Chesnut,  Caston,  Spain,  and  Richardson,  for  appellee. 

O'Neall,  J. — This  was  an  action  for  an  injury  done  to  the 
plaintiff,  a  passenger  on  the  defendant's  road.  When  it  occurred 
he  was  standing  on  the  front  of  the  platform  of  the  rear  passenger 
car.  It  was  contrary  to  a  notice  on  the  right  hand  of  the  door  of 
the  cars  on  which  the  plaintiff  was  standing,  that ''  passengers 
should  not  stand  on  the  platform."  The  road  was  in  an  unfinished 
state ;  it  had  reached  east  of  the  Great  Pedee  within  seven  miles 
of  Marion.  The  train  stopped  at  a  point  where  the  stages  had 
been  in  the  habit  of  taking  up  the  passengers ;  the  conductor  left 
the  cars  to  inquire  whether  they  should  stop  there,  as  heretofore^ 
or  proceed  further ;  the  passengers  seeing  one  stage  coach  and 
persons  and  horses  in  the  woods  at  this  point,  supposed  they  had 
gone  as  far  as  they  could  on  the  railway ;  many  rose  from  their 
seats,  and  several  got  on  the  platforms,  amongst  the  rest  the 
plaintiff  on  the  rear  platform  of  the  forward  car.  The  halt  was 
but  for  a  few  minutes,  and  as  the  conductor  ordered  the  train  to 
proceed,  the  plaintiff  stepped  on  the  forward  platform  of  the  hind- 
most car ;  his  seat  was  in  the  preceding  or  forward  car.  The  en- 
gine was  reversed,  —  the  tender  in  front,  —  the  baggage  car  and 
the  passenger  cars  drawn  by  the  engine,  which  was  backing 
up  the  road.  In  a  few  moments  the  tender,  engine,  and  baggage 
car  were  thrown  off — the  two  passenger  cars  remained  on  the 
track,  but  were  jammed  together,  and  their  platforms,  rear  and 
forward,  were  much  injured.  The  plaintiff  was  caught  between 
the  wrecks  of  the  platforms  of  the  two  cars,  the  wreck  of  the  plat- 
form of  the  front  car  pressing  his  body  against  the  wreck  of  the 
platform  of  the  rear  car.  He  was  with  difficulty  and  after  much 
extricated.     When  extricated,  it  was  found  that  his  left 
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leg  was  crushed  above  the  ankle,  so  that  it  had  to  be  subse- 
quently amputated ;  the  other  leg  was  also  much  injured ;  it  sub- 
sequently healed  but  still  is  very  tender.  The  accident  was 
occasioned  by  the  "  breaking  of  the  cleat  at  the  end  of  one  o! 
the  rails  " ;  the  cross-ties  were  put  down  too  wide  apart,  and  were 
insufficiently  spiked.  The  passenger  engine  had  never  before 
passed  over  the  road  —  though  a  freight  engine  of  eighteen  tons, 
with  a  train  of  seven  cars  loaded  with  iron,  weighing  one  hundred 
and  five  thousand  pounds,  passed  over  this  part  of  the  road  about 
fifteen  minutes  before  the  passenger  train.  The  passenger  train, 
as  proved  for  the  defendant,  was  moving  when  the  accident 
occurred,  at  the  rate  of  from  five  to  eight  miles  per  hour.  None 
of  the  passengers  inside  the  cars  were  materially  injured.  It  was 
proved  by  an  assistant  engineer,  and  the  runner  in  the  service  ol 
the  company,  that  the  plaintiff  said  it  was  his  own  fault.  This  wa; 
immediately  after  he  received  the  injury.  The  passengers  whc 
were  in  company,  and  examined,  did  not  state  any  such  declara 
tions.  He  was  confined  at  Marion  for  some  time ;  while  thus  con 
fined,  Foxworth  said  that  the  plaintiff  told  him  he  was  standing 
on  the  platform;  if  he  had  been  in  his  seat  the  accident  would  no 
have  occurred.  Dr.  Godbold  and  Mr.  Gamewell,  who  were  pres 
ent,  and  attending  the  plaintiff,  said  they  heard  no  such  remarks 
As  the  plaintiff  left  the  house  of  Mrs.  Godbold,  he  said  to  her,  a 
she  stated,  that  he  left  his  seat,  and  was  on  the  platform,  and  tha 
he  attributed  the  fault  to  himself  for  leaving  his  seat,  Mr.  Mc 
Kagin  said  he  was  then  present,  and  heard  no  such  remark. 

The  jury  found  a  verdict  for  the  plaintiff  for  $10,000  damages 
and  the  defendant  moved  for  a  new  trial,  on  three  grounds.  Th 
third  was  abandoned  on  the  argument. 

The  first  ground  attributes  error  to  the  presiding  judge  in  tha 
he  did  not  charge  the  jury,  if  they  believed  the  testimony,  as  t 
the  plaintiffs  declarations,  they  should  find  for  the  defendan' 
The  judge  very  properly  presented  the  plaintifl's  declarations  a 
part  of  the  case ;  if  they  were  believed,  they  were  to  be  put  int 
the  scales  with  the  other  proof,  and  given  their  approprial 
weight.  It  is  very  probable  the  jury  attached  little  weight  t 
them,  even  if  they  believed  they  were  made,  which  is,  certainl; 
doubtful  from  the  opposing  proof.  Those  made  at  tfie  time  1 
the  accident,  when  the  plaintiff  was  kept  alive  by  pouring  brand 
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down  his  throaty  ought  not  to  weigh  a  feather.  For  a  man  in  such 
rircumstances  could  neither  know  nor  state  correctly  anything. 
So,  too,  the  declarations  to  Foxworth  and  to  Mrs.  Godbold  were 
made  before  he  could  have  been  at  all  informed  of  the  state  of  the 
road  or  the  cause  of  the  injury.  The  whole  case  will  depend  on 
the  second  ground,  which  attributes  the  injury  to  the  want  of  care 
of  the  plaintiff  an^  not  to  the  negligence  of  the  defendant 

I  begin  the  statement  of  my  views  of  the  law  of  this  part  of  the 
case  by  calling  attention  first  to  the  fact,  that  there  is  no  evidence 
that  the  plaintiff  knew  his  position  on  the  platform  was  a  prohib- 
ited place.  His  seat,  it  will  be  recollected,  was  in  the  forward 
car;  the  notice  proved  was  in  the  rear  car  on  the  platform  of 
which  he  was  standing  when  the  accident  occurred.  That  such  a 
notice  is  not  enough  to  discharge  the  liability  of  the  company  to 
a  passenger  is,  I  think,  clear  from  Story  on  Bail,,  §  558. 

If  the  conductor  had  said  to  the  plaintiff,  as  was  his  duty, ''  You 
are  in  an  improper  place,"  and  he  had  still  persisted  in  remaining, 
it  might  have  been,  that  this  would  have  excused  the  company 
from  any  consequences  which  might  have  followed.  This  not  be- 
ing proved,  and  no  notice  being  brought  home  to  the  plaintiff 
that  he  was  in  a  prohibited  place,  there  can  be  nothing  against 
him  inferred  from  the  fact  that  he  was  on  the  platform. 

It  must  be  next  remarked  that  the  jury  have  negatived  the  want 
of  care  on  the  part  of  the  plaintiff,  and  have  found  that  the  injury 
was  attributable  to  negligence  on  the  part  of  the  defendant.  After 
such  a  finding,  I  do  not  see  how  the  defendant  can  be  discharged. 
For  admit  that  the  plaintiff  was  where  he  ought  not  to  have  been, 
and  yet,  if  it  in  no  way  contributed  to  the  accident,  which  caused 
to  him  the  ineffable  injury,  which  it  inflicted,  how  can  the  defend- 
ant be  discharged?  The  negligence  of  the  company  is  the  proxi- 
mate cause,  and  for  it  the  defendant  must  answer  in  damages. 

The  facts,  that  the  road  was  run  in  an  unfinished  state,  contrary 
to  the  twenty-fourth  section  of  the  charter,  11  Stat.  391,  or  that 
the  portion  of  the  road  which,  when  it  was  completed,  was  author- 
ized to  be  run,  was  not  "  in  readiness  for  transportation "  as 
required  by  the  twenty-sixth  section ;  that  the  cross-ties  were  too 
vide  apart,  that  the  rails  were  insufficiently  spiked,  that  the  acci- 
dent occurred,  as  proved  by  one  of  the  defendant's  witnesses, 
from  the  "  breaking  of  a  cleat  at  the  end  of  one  of  the  rails," 
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sufficiently  show  that  the  cause  of  the  plaintifi's  injury  was,  by  the 
juiy,  properly  ascribed  to  the  legal  negligence  of  the  defendant 

I  agree  entirely  to  tbe  principle  extracted  from  the  case  ol 
He^eman  v.  Western  R,  R,  Co.,  i6  Barb.  353  (i),  that  "where  a 
party"  (a  passenger)  "is  injured  on  a  railroad,  there  is  from  that 
fact  alone,  prima  facie,  evidence  of  neglect  in  the  management 
of  the  road,  which  evidence,  defendants  are  bound  to  rebut"  It 
this  l>e  the  trae  rule  as  I  am  sure  it  is,  how  would  this  case,  tested 
by  i^  stand?  The  injury  is  abundantly  shown,  and  the  prima 
fade  case  thus  plainly  made  out.  How  is  this  rebutted?  By 
proving  the  clearest  case  of  legal  ne^gence  on  the  part  of  the 
company  which  has  ever  been  shown.  This  is  attempted  to  be 
excused  by  alleging,  that  the  plaintiff  was  also,  partially  at  least, 
in  fault,  by  standing  on  the  platform.  I  have  already  shown 
enough  to  show  that  he  ought  not  to  be  visited  with  any  conse- 
quence from  it;  but  concede  that  be  was  partly  in  fault,  still  he 
will  be  entitled  to  retain  his  verdict  The  case  of  Kerwhacker  v. 
Cleveland,  Columbus,  and  Cincinnati  R.  R.  Co.,  3  Lit.  Law.  Mag. 
341,  is  3  very  elaborate  judgment  upon  this  point  The  great 
length  of  the  case  prevents  anything  save  a  brief  statement,  and 
an  extract  of  a  single  principle  with  two  exceptions.  The  case 
was  for  running  over,  and  killing  the  plaintiff's  hogs,  on  the  road 
of  the  defendant  The  law  of  Ohio  seems  to  be  like  our  own, 
that  animals  may  feed  and  pasture  on  uninclosed  land.  There  is 
there,  too,  no  law  requiring  railways  to  be  fenced.  The  principle 
after  a  most  extended  review  of  English  and  American  cases  by 
Judge  Bartley,  is  stated,  that  "where  parties  are  mutually  in  fault 
or,  in  other  words,  where  negligence  of  the  same  nature  in  eacb 
party  has  co-operated  to  produce  the  injury,  the  party  sustaining 
the  loss  is  without  remedy."  Test  this  case  by  the  rule  thu< 
stated.  What  negligence  was  there  on  the  part  of  the  plaintiff  o 
the  same  nature  with  that  of  the  defendant?  None  whatever 
To  this  rule  thus  stated,  he  mentions  four  exceptions,  either  of  tw( 
of  which  would,  it  seems  to  me,  cover  this  case.  The  first  is— 
"The  injured  party  although  in  fault  to  some  extent  at  th< 
time,  may  notwithstanding  this  be  entitled  to  reparation  in  dam 
ages  for  an  injury  arising  from  the  negligence  of  another,  whtcl 
he  could  not  have  avoided,  by  the  exercise  of  ordinary  and  rea 

I.  See  note  of  this  caae  In  9  Am.  Meg.  Cas.  G09. 
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aonable  care,  on  the  part  of  the  injured  party."  If  the  plaintifif's 
position  on  the  platform,  although  a  post  of  danger,  was  assumed 
to  look  out  for  the  stage  coaches,  and  it  was  not  forbidden  by  the 
conductor,  I  do  not  see  how  he  can  be  even  considered,  as  at  all 
negligent,  or  in  fault  But  let  it  be  assumed  that  he  was.  How 
could  he  have  avoided  the  injury  which  he  received  ?  By  resum- 
ing his  seat  is  the  answer.  How  does  that  appear?  No  person 
was  seriously  injured  within  the  car.  But  still  the  plaintiff's  mis- 
fortune might  have  even  there  befallen  him.  For  we  know,  on 
such  occasions,  "  one  is  taken  and  another  left."  The  second  ex- 
ception is  **  where  the  negligence  of  the  defendant  is  the  proxi- 
mate  cause  of  the  injury,  but  that  of  the  plaintiff  only  remote, 
consisting  of  some  act  or  omission,  not  occurring  at  the  time  of  the 
injury,  the  action  for  reparation  is  maintainable."  Here  I  ac- 
knowledge the  plaintiff's  position  was  at  the  moment  of  the  accident 
wrong,  still  the  proximate  cause  of  the  injury  was  the  turning 
over  of  the  engine.  His  being  on  the  platform  did  not  neces- 
sarily subject  him  to  injury  or  danger,  in  an  overturn,  no  more 
than  being  in  the  body  of  the  car.  If  he  had  fallen  off  the  plat- 
form, when  the  train  was  in  motion,  then  indeed  he  would  have 
borae  his  own  injury.  For  then  his  own  act  would  have  been,  as 
much  the  proximate  cause,  as  any  negligent  act  of  the  defendant 
But  after  all,  this  case  was  one  for  the  jury,  as  I  shall  proceed 
to  show.  Before  I  turn  to  a  few  authorities,  I  may  be  indulged  in 
remarking,  that  while  I  would  lay  no  unnecessary  liabilities  on 
railroad  companies,  yet  I  know  from  a  somewhat  intimate  ac- 
quaintance with  this  mode  of  transportation,  how  important  it  is 
to  make  no  unnecessary  relaxation  of  the  principle,  which  demands 
from  all  concerned,  in  the  management  of  a  railway,  unceasing 
vigilance  and  care.  A  jury  does  well,  therefore,  in  a  case  where  a 
passenger  is  injured,  in  demanding  from  the  company  clear  proof 
that  it  proceeded  from  no  neglect  on  its  part.  In  Aldridge  v. 
Great  Western  R'y  Co.,  2  R'y  Cases,  852  (i),  the  case  may  be 


1.  In  Aldridge  v.  Great  Western 
R*y  Co.,  3  R'y  Cas.  852,  3  M.  &  G. 
$15*  the  declaration  alleged  that  the 
company  bj  their  servants  so  negli- 
gently and  improperly  managed  their 
stetm  engine,  and  the  fire  and  igne- 
ous matter  contained  therein,  that, 


through  the  negligence  and  Improper 
conduct  of  the  company  bj  their  ser- 
vants, sparks  of  fire  and  portions  of 
the  fire  and  igneous  matter  passed 
and  fiew  from  the  engine  to  and  upon 
a  stack  of  beans  of  the  plaintiff,  in  a 
field  adjoining  the  railway,  near  to 
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shortiy  stated,  as  follows:  The  plaintiff  on  his  own  laad,  but  in 
a^ut  eleven  yards  oi  the  rails  of  the  defendant's  road  erected  his 
rick  or  stack  of  beans.  This  stack  was  ignited  and  t)unit  by  the 
sparte  from  Hm  defendant's  engine,  which  passed  in  the  usual  way. 
The  question  submitted  was  whether  the  plaintiff  on  this  state- 
ment could  recover.  The  court  consisting  of  Tindal),  Ch.  J.,  Colt 
man,  and  Maule,  held  it  was  a  proper  case  for  a  jury.  It  may  be 
useful  to  examine  that  case,  and  briefly  compare  it  with  this.  Was 
not  the  plaintiff  there  in  precisely  the  same  degree  of  fault  as  this 
plaintiffP  He  put  his  bean  rick  or  stack  id  a  dangerous  positioD, 
and  in  which  it  was  liable  to  be  burnt;  and  yet  it  was  not  neces- 
sary to  be  so.  There  the  court  thought  the  jury  most  resolve 
the  question.  And  Tindall,  Cb.  J.,  said,  "I  am  not  prepared  to 
say,  that  the  fact  of  the  sparks  of  fire  or  igneous  matter  escaping 
from  the  engine,  though  one  in  otdinary  use,  might  not  have  been 
in  the  opinion  of  tkt  jury,  an  element  of  negligence." 

The  case  of  Carpue  v.  London  and  Brighton  R'y  Co.,  3  R'y 
Cases,  692  (i),  though  not  an  exact  author!^  to  the  same  point. 


which  the  company's  engine  wu  pau- 
ing,  snd  the  same  became  ignited, 
and  was  whollj  coDiumed.  Plea,  Dot 
^iltj.  In  B  special  eaae,  stated  (or 
the  opinion  of  the  court,  b;^  order  of 
a  judge,  under  the  ^  &  4  Will.  4,  c. 
4a,  s.  %%,  it  was  aUted  that  the  stack 
of  beans  ma  eleven  j«rds  from  the 
rails  of  the  railway,  that  the  engioct 
and  boilers  used  upon  the  railway  were 
of  the  ordinary  description,  and  were 
used  at  the  time  of  the  occurrence  in 
question  in  the  ordinary  manner : 
Held,  that  there  was  evidence  for  a 
decision  of  a  jury  with  regard  to  the 
neglif^ence  of  the  company;  and  that, 
upon  the  facts  stated,  the  company 
was  not  entitled  to  a  nonsuit;  and 
that  the  esse,  therefore,  was  im- 
properly stated  for  the  opinion  of  the 
court  under  the  statute. 

I,  The  facts  in  Carpue  v.  London 
ft  Brighton  R'y  Co.,  5  Q^  B.  747,  3 
R'y  Gas.  693,  were  a*  follows ;  A  rail- 
way company  was  empowered  to  make 
•  raihray,  which  all  persons  were  to 


have  the  liberty  of  oslng  with  cai- 
riages,  on  payment  of  tolls  lite 
company  was  also  empowered  to  pro- 
vide locomotive  engines,  and  charge 
for  their  oae,  and  to  use  locomotive 
engines  and  carriages  for  the  convey- 
ance of  passengers,  and  to  charge  for 
inch  conveyance,  in  addition  to  the 
tolls,  within  a  limited  amount.  It 
was  enacted  that  no  action  should  be 
prosecuted  against  any  person,  for 
anything  done,  or  omitted  to  be  done, 
in  pursuance  of  the  act,  or  In  the  exe- 
cution of  the  powers  given  bj  it, 
without  twenty  days'  notice  !□  writ- 
ing. A  declaration  against  the  com- 
pany charged  that  they  were  ownen 
of  the  railway,  and  of  carriages  naed 
for  the  conveyance  of  passengen 
along  it  for  reward ;  that  the  plaintiiJ 
became  a  passenger  in  one  of  the  car^ 
riages,  for  reward  to  them ;  and  it  be 
came  tbeir  duty  to  use  due  cmre  ii 
conveying  bim.  Breach,  that  the] 
did  not  u»e  doe  care  in  conveyin{ 
bim,  bnt   so    negligently   condnctec 
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yet  ruled  that  the  company  was  liable  as  carriers  for  an  injury 
done  to  a  passenger,  and,  therefore,  that  notice  was  not  to  be  given 
according  to  the  charter  lor  doing  improperly  or  omitting  to  do 
anything  required  by  it  By  this  decision,  I  do  not  mKlerstand 
the  company  was  to  be  charged  as  a  common  carrier,  but  as  a  car- 
rier of  passengers  was  liable  for  negligence,  and  that  the  injury 
was  prima  facie  evidence  thereof. 

The  very  well  considered  case  of  Beers  v.  Housatonic  R.  R. 
Co.,  19  Conn.  506,  is  full  to  the  point  now  before  me.  There  the 
plaintifl  claimed  for  injuring  his  cattle,  which  were  driven  along  a 
highway  crossing  the  defendant's  road ;  the  son  and  a  servant  of 
the  plaintiff  were  driving  the  cattle  (fifteen  or  sixteen  head) ;  they 
attempted  to  cross,  about  or  near  the  time  of  the  usual  approach 
of  the  cars ;  they  were  scattered  along  the  road,  as  is  usual  in 
driving ;  the  plaintiff's  son  was  too  far  from  the  intersection  of  the 
highway  and  railroad  to  drive  the  cattle  off,  the  servant  was  nearer 
and  by  the  direction  of  the  son  attempted  to  drive  tiie  cattle  from 
the  railway.  He  was  unable  to  do  it — they  were  struck  by  the 
engine  and  several  injured  and  rendered  wholly  useless.  The 
defense  on  the  part  of  the  defendant,  there  as  here^  was  that 
the  plaintiff's  own  negligence  or  want  of  care  contributed  to  the  in- 
jury and  that  in  law  he  could  not  recover.  What  said  the  court? 
Storrs,  J.,  who  delivered  the  judgment,  in  his  second  sentence, 
announced  the  principle,  which  governed  that  case,  and  which  also 
will  this :  He  said,  ''  when  it  is  considered,  that  negligence  or  a 
want  of  due  care,  was  here  the  main  fact  to  be  ascertained,  and 
that  the  facts,  or  more  correctly  speaking,  the  circumstances  thus 
given  in  evidence  were  only  evidential  of  such  main  fact,  and  con- 
ducing to  prove  it,  it  is  obvious  that  the  court  could  not  have 
pronounced  that  those  circumstances  proved  the  existence  of 
negligence  or* a  want  of  due  care,  on  the  part  of  the  plaintiff, 
without  encroaching  on  the  rights  of  the  jury^  whose  exclusive 
province  it  was^  to  weigh  the  evidence^  and  determine  whether  it 
was  sufficient  for  that  purposed 

themseWes  In  carrying  him,  and  man*  the  plaintiff  injured :    Held,  that  no 

aging  the  carriage  in  which  he  wai  a  notice  of  action  waa  necesiary,  the 

passenger,  the  train  to  which  it  was  company  being  sued  in  their  capacity 

attached,  and  the  engine,  whereby  it  of  carriers,  and  not  for  anything  done 

was  drawn  upon  the  railway,  that  the  or  omitted  under  the  act. 
carriage  was  thrown  off  the  rails,  and 
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This  case  and  Kerwhacker  v.  Cleveland,  Col.,  and  Cin.  R.  R. 
Co.  {supra),  were  for  injuries  to  stock  on  the  track  of  the  road, 
and  certainly  a  railroad  company  is  not  bound  to  as  high  d^ree 
of  care  and  diligence  as  to  them,  as  they  are  to  passengers.  In 
this  State,  it  has  been  ruled  in  Danner  v.  South  Carolina  R.  R. 
Co.,  that  A  prima  facie  case  oi  negligence  is  made  out  by  showing 
the  killing  or  injury  of  stock  on  the  railway.  In  N.  E.  R.  R.  Co. 
V.  Sineath,  8  Rich.  193-195.  I  stated  my  dissatisfaction  with  that 
decision.  For  the  company  is  under  no  other  obligation  to  the 
owners,  than  that  arising  out  of  the  law  maxim,  "  Sic  utere  tue  ut 
alie'num  non  ladas."  This  would  reverse  Ae  rule  of  Danner'scase 
and  place  the  burden  of  proving  negligence  on  the  owner  of  the 
stock.  But  surely  if  &  prima  facie  case  of  negligence  is  made  out 
by  showing  the  fact  that  stock  was  killed  or  injured  on  the  rail- 
road, much  more  ought  the  same  result  to  follow  from  a  passenger 
being  injured.  For  as  to  him,  the  company  undertakes  to  cany 
safely  as  far  as  human  care  and  foresight  will  go.  This  liability 
can  only  be  discharged  by  showing  that  all  reasonable  skill  and 
diligence  have  been  employed.  McClenaghan  v.  Brock,  5 
Rich.  i;. 

The  case  of  Felder  v.  South  Carolina  R.  R.  Co.,  2  McM.  403, 
was  cited  by  the  defendant.  In  that  case,  the  court  nonsuited  the 
plaintiff,  because  the  plaintifTs  slave  placed  himself  on  the  railroad 
and  was  there  killed  by  the  engine  passing  over  him,  while  he  was 
asleep.  The  decision  assumed  that  this  was  the  voluntary  act  of 
the  slave,  and  that  the  negligence  of  the  company  in  not  clearing 
the  track  of  grass,  so  that  he  might  have  been  seen  by  the  runner, 
was  not  therefore  the  proximate  cause  of  the  injury.  Certainly 
no  just  inference  can  be  drawn  from  it,  in  favor  of  the  defendant. 
Indeed,  since  Danner's  case,  I  do  not  see  how  a  nonsuit  could  now 
be  ordered  in  such  a  case. 

The  case  of  Herring  v.  Wil.  &  Raleigh  R.  R.  Co.,  10  Ired. 
(N.  C.)  402,  was  for  killing  one  and  injuring  another  of  the  plain- 
tiff's slaves  on  the  track.  That  case  does  not  reach  this.  In  it, 
however,  Judge  Pearson  denies,  what  is  ruled  in  Danner's  case, 
that  the  killing  or  injuring  of  the  plaintiffs  property  on  the  road 
is  prima  facie  evidence  of  neglect.  This  was  true,  as  to  slaves 
having  reason  and  will,  the  subject  which  he  was  then  con- 
sidering.    "  What  amounts  to  negligence  is  a  question  of  law,"  as 
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lie  tells  us  in  another  part  of  his  opinion.  This  is  true  after  the 
facts  are  ascertained ;  but  as  the  jury  have  to  ascertain  them,  it 
thus  becomes  a  mixed  question  of  law  and  fact.  The  judge  must 
tell  them  what  is  negligence ;  it  is  for  them  to  say  in  most  cases 
whether  the  facts  sustain  the  definition.  There  is  nothing  in  that 
case  which  affects  the  liability  of  the  company  for  an  injury  to  a 
passenger. 

The  motion  is  dismissed. 

Wardlaw  and  Glover,  JJ.,  concurred. 

MnnrOy  J. — The  sole  ground  upon  which  I  rest  my  concur- 
rence in  this  case  is,  that  the  question  of  negligence  was  one 
exclusively  for  the  jury. 

Motion  dismissed. 

MAIL  AGENT  INJURED  IN  DERAILMENT  OF  TRAIN 
—RIGHT  OF  ACTION.— In  Hammond  v.  North  Eastern 
Railroad  Company,  6  S.  C.  130  (1874),  an  action  by  Isaac  Ham- 
mond, a  mail  agent,  to  recover  damages  for  injuries  sustained  on 
defendant's  road.  The  second  paragraph  of  the  complaint  alleged 
that  the  defendant  made  a  contract  with  the  United  States,  for  a 
certain  consideration,  to  convey  the  mails  over  its  road  in  a  separ- 
ate car  or  apartment,  suitably  fitted  up  for  the  assorting  and  safe 
keeping  of  the  mails  and  for  the  exclusive  use  of  the  agent  of  the 
government,  and  also  to  convey  such  agent  free  of  charge.  The 
other  paragraphs  alleged  that  on  May  16,  1873,  the  plaintiff 
was  the  mail  agent  of  the  government ;  that  on  that  day  he  was  re- 
ceived as  such  agent  by  the  defendant,  on  its  road  at  Florence,  in 
the  apartment  of  a  car  used  for  the  conveyance  of  the  mails  and  the 
mail  agent,  to  be  conveyed  to  Charleston,  for  reward  paid  or  agreed 
to  be  paid  the  defendant  by  the  United  States ;  that  the  defendant 
having  received  the  plaintiff  on  its  car,  as  aforesaid,  it  became  its 
duty  to  convey  him  safely  and  securely,  and  it  became  responsible 
to  him  for  any  injury  he  might  receive  through  the  negligence  or 
wiskillfulness  of  the  defendant,  its  agents  or  servants;  that  a  trestle 
supporting  the  track  of  defendant's  road,  at,  etc.,  was  at  that  time 
defective  and  unsound,  as  defendant  knew,  and  unfit  to  be  used  for 
the  purpose  for  which  it  was  constructed,  and  yet  the  defendant, 
not  regarding  its  duty,  negligently  suffered  it  to  be  used,  and  as  the 
car  in  which  the  plaintiff  was  being  transported  was  proceeding 
slong  said  track  the  said  trestle  broke  and  gave  way,  and  the  said 
car  was  thrown  from  the  track,  and  the  right  thigh  of  the  plain- 
tiff was  fractured,  the  left   leg   badly  cut  and  bruised,  and  the 
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plaintiff  otherwiae  bruised  and  injured ;  that  by  reason  thereof  the 
plaintiff  became  (at  a  long  time  ill,  and  spent  a  large  som  of 
money,  etc.,  to  his  dam^e  (lO,000.  The  defendant,  by  its  answer, 
set  forth  the  terms  of  its  contract  with  the  United  States ;  admitted 
that  the  plaintiff  was  the  mail  agent  of  the  government  at  the  time 
the  accident  occurred ;  denied  that  he  was  being  carried  for  reward, 
and  also  denied  all  the  paragraphs  of  the  complaint  alleging  that  it 
was  the  duty  of  the  defendant  to  convey  the  plaintiff  safely  and  se- 
curely ;  that  the  trestle  was  defective,  unsound,  and  unfit  for  use ; 
that  there  waa  negligence  on  the  part  of  defendant ;  that  the  plain- 
tiff sustained  injuries  as  be  alleged,  and  that  he  became  ill  and  spent 
money  in  his  care.  At  the  trial  the  plaintiff  introduced  evidence 
tending  to  show  a  tort  committed  by  defendant,  causing  damage  to 
the  plaintiff,  as  stated  in  the  complaint.  This  evidence  was  ex- 
cepted to  by  defendant  on  the  ground  "that  the  action  broa^t 
is  an  action  ex  conlradu,  for  a  specific  money  demand,  being  the 
damages  consequent  upon  the  breach  of  the  contract  of  the  defend- 
ant with  the  United  Sutes  Government ;  and  the  plaintiff,  having 
elected  to  sue  in  contract,  is  limited  in  hia  proof,  first,  to  the  proof 
of  the  contract,  as  all^^d ;  second,  to  the  proof  of  its  breach ;  and, 
third,  to  the  proof  of  the  damages  legally  resulting  from  such 
breach ;  and  the  plaintiff  cannot  go  into  proof  as  in  an  action  ex  de- 
licto," These  objections  were  overruled.  Verdict  for  plaintiff  for 
15,000.  On  appeal  by  defendant,  judgment  affirmed.  The  Su- 
preme  Court  held  that  a  mail  agent,  who  is  transported  by  a  rail- 
road company  under  a  contract  with  the  government  to  cany  its 
mail  agents  free  of  charge,  may  maintain  an  action  against  the  com- 
pany to  recover  damages  for  injuries  arising  from  negligence.  Such 
action  is  not  founded  on  the  contract  with  the  government,  but 
upon  the  duty  which  the  law  imposes  U[>on  the  company.  Opin- 
ion by  Wright,  A.  J.,  concurred  in  by  Mosbs,  Ch.  J.,  and  Wil- 
LARD,  A.  J.  SiuoNTON  &  Barkbr,  appeared  for  appellant; 
ButST  &  But6T,  for  appellee. 
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QUINN  V.  SOUTH  CAROLINA  RAILWAY 

COMPANY. 

Supreme  Ccurt^  South  Carolina^  April  Term^  1888, 

[Reported  in  39  S.  C.  381.] 

ARM  PROJECTING  FROM  WINDOW  OF  CAR— NEGLIGENCE  FOR 
JURY.  —  It  was  not  error  to  refuse  defendant's  request  to  charge  ''that  ii 
the  jarj  find  from  the  evidence  that  plaintiff  was  riding  in  the  car  of  the  com- 
pany, whfa  his  elhow,  at  the  time  of  the  accident,  projecting  out  of  the 
window  Off  the  car,  by  reason  of  which  be  sustained  an  injury,  then  plain- 
tiff is  frima  facie  guilty  of  contributory  negligence,"  or  to  charge  that, 
on  such  facts,  he  was  guilty  of  a  want  of  due  care,  as  what  facts  constitute 
negligence  is  for  the  jury. 

Before  Fraso*,  J.,  Charleston,  Jul^,  1887. 

Actioa  by  Thomas  Quinn  against  the  South  Carolina  Railway 
Company  to  recover  $40,000  damages,  under  the  facts  stated  in 
the  opinion,     jfudgnunt  for  plaintiff  for  $8^500  affirmed. 

Brawley  &  Barnwell,  for  appellant 

Bryan  &  Bryan,  for  appellee. 

MeCrOwan^  J. — This  was  an  action  against  the  defendant 
company  to  recover  damages  for  a  personal  injury.  The  plaintiff 
complained  ''that  on  October  5,  1886,  the  defendant  received 
the  plaintiff  into  one  of  their  passenger  cars  for  the  purpose  of 
conveying  him  therein  and  upon  said  railroad  as  a  passenger,  from 
die  city  of  Augusta,  Georgia,  to  Charleston  for  fare  paid  fay  the 
plaintiff  to  the  defendant  That  on  October  6,  1 886,  while  the 
plaintiff  was  in  such  car  on  said  railroad,  being  so  conveyed  near 
the  depot  of  the  said  railway  company  at  Charleston,  a  collision  oc- 
curred on  said  railroad,  caused  by  the  negligence  of  the  defend- 
ants and  their  servants,  by  which  said  car  was  struck  and  the 
plaintiff  was  greatly  injured,  wounded,  and  bruised,  and  other- 
wise hurt  and  damaged  in  his  person,  etc.,  to  the  damage  of  him, 
the  said  plaintiff,  $40,000,"  etc.  The  defendant  put  in  a  general 
denial,  and  "admits  that  plaintiff  received  certain  injuries  while 
sitting  in  one  of  the  passenger  coaches  or  cars  of  the  defendant ; 
but  this  defendant  says  that  such  injuries  would  not  have  been  re- 
ceived but  for  the  negligence  of  the  plaintiff  in  placing  himself  in 
a  position  in  which  his  arm  extended  from  the  window  in  said  car. 
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SO  as  to  come  in  contact  with  another  train  of  defendant,  collid- 
ing with  the  car  in  which  plaintiff  was  sitting,"  etc. 

The  cause  came  on  to  be  heard  before  Judge  Fraser  and  a  jury. 
There  was  a  great  mass  of  testimony,  which  is  all  printed  in  the 
brief,  but  it  is  believed  that  the  following  brief  statement  o(  the 
defendant's  attorney,  will  sufficiently  indicate  the  points  of  law  to 
be  determined  by  this  court :  "  On  the  morning  of  October  the 
6th,  Thomas  Quinn,  the  plaintiff,  was  a  passenger  on  the  night 
mixed  freight  and  passenger  train  from  Augusta  to  Charleston. 
He  was  riding  in  the  smoking  car,  called  in  the  testimony  '  Com- 
bined Car  No.  7.'  The  train  arrived  in  the  station  yard  about  six 
o'clock,  but  before  daylight  It  stopped  at  the  switch  just  before 
entering  the  passenger  station,  and  the  freight  cars  and  engine 
were  uncoupled  from  the  combined  car.  The  freight  cars  went 
forward  about  thirty  feet  on  the  track,  called  the  '  Summerville 
track,'  outside  of  the  station  and  to  the  east  of  it,  and  stopped.  A 
yard  engine,  called  a  'switch  engine,'  then  coupled  on  behind  the 
passenger  coaches,  drew  them  back  to  get  them  clear  of  the 
'frog,'  or  'switch,'  and  was  signalled  to  stop,  and  then  came  back 
and  pushed  the  passenger  coaches  into  the  station.  Thomas  F. 
Purse,  an  engineer  of  experience,  in  charge  of  the  engine  and 
freight  cars,  which  had  been  stopped  on  the  Summerville  track, 
understood  the  signal  given  to  the  switch  engine  to  come  back,  to 
mean  that  he  must  back  his  engine  and  freight  cars,  and  he  slowly 
backed,  felt  a  jar  as  though  he  had  coupled  a  car,  was  signalled  to 
stop,  and  did  so,  and  then  drew  forward,  etc.  The  jar  felt  bj 
Purse  was  a  collision  between  'stock  car  31,'  the  last  car  of  the 
freight  part  of  the  train,  and  the  smoking  or  combined  freight  and 
passenger  car,  in  which  Quinn  was  sitting,  the  foremost  car  of  th( 
passenger  part  of  the  train.  As  the  passenger  cars  moved  south 
the  eastern  side  of  the  combined  car  struck  the  western  edge  0 
the  stock  car  moving  north,  and  injured  Quinn,  who  was  seated 
at  the  open  window  on  the  eastern  side  of  the  smoking  car,  with hii 
left  arm  on  the  window  sill,  and  his  head  turned  away  from  tht 
window,  while  he  was  talking  to  a  friend  sitting  behind  him 
Quinn's  witnesses  think  his  elbow  was  on  the  inside  of  the  window 
and  the  witnesses  for  the  defense  on  the  outside.  Quinn's  am 
was  so  much  injured  that  amputation  above  the  elbow  was  neces 
sary,"  etc. 
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Both  the  plaintiff  and  defendant  made  requests  to  charge,  some 
of  which  were  charged,  some  modified,  and  others  refused.  But 
it  will  not  be  necessary  to  incumber  this  opinion  by  setting  out 
any  but  those  to  which  there  are  exceptions.  Upon  the  charge  of 
the  judge  the  jury  found  for  the  plaintiff  $8,500,  and  the  defendant 
company  appeals  to  this  court  upon  the  following  exceptions: — 

"  First.  Because  it  is  submitted  that  his  Honor  erred  in  refusing 
to  charge,  as  requested  by  defendant,  that  if  the  jury  find  from  the 
evidence  that  plaintiff,  Quinn,  was  riding  in  the  car  of  the  com- 
pany, with  his  elbow,  at  the  time  of  the  accident,  projecting  out  of 
the  window  of  the  car,  by  reason  of  which  he  sustained  an  injury, 
then  plaintiff  is  prima  facie  guilty  of  contributory  negligence. 

"Second.  That  his  Honor  erred  in  refusing  to  charge,  as 
requested  by  defendant,  that  if  the  jury  find  from  the  evidence 
that  plaintiff,  Quinn,  was  riding  in  the  car  of  defendant  company, 
with  his  elbow,  at  the  time  of  the  accident,  projecting  out  of  the 
window  of  the  car,  by  reason  of  which  he  sustained  an  injury,  he 
was  guilty  of  a  want  of  due  care. 

"  Third.  That  his  Honor  erred  in  refusing  to  charge,  as  requested 
by  defendant,  that  plaintiff  could  not  recover  exemplary  damages 
in  this  case,  unless  the  jury  find  that  the  injury  inflicted  was  caused 
by  the  willful  negligence  of  the  company's  servants,  authorized  or 
approved  by  the  company,  and  showing  criminal  and  reckless 
misconduct  on  the  part  of  the  company. 

"Fourth.  That  his  Honor  erred  in  refusing  to  charge,  as 
requested  by  the  defendant,  that  no  evidence  of  willful  misconduct 
having  been  offered  by  plaintiff,  the  jury  could  not  find  exemplary 
damages." 

The  first  and  second  exceptions  will  be  considered  together,  as 
they  substantially  make  the  same  point — one  insisting  that  it  was 
error  to  refuse  to  charge  that  if  Quinn  was  riding  in  the  car  with 
his  elbow  projecting  out  of  the  window,  "  then  plaintiff  was  prima 
facie  guilty  of  contributory  negligence";  and  the  other,  that  by 
such  conduct ''  he  was  guilty  of  a  want  of  due  care,  and  cannot 
recover."  In  refusing  these  requests,  the  judge  said:  "As  I 
understand  the  constitution  of  this  State,  I  cannot  instruct  you 
npon  matters  of  fact  What  facts  constitute  negligence  is  for  you. 
I  cannot  pick  out  any  number  of  facts,  s^id  say  to  you,  that  from 
these  you  may  infer  negligence.     I  think  that  is  your  province. 
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gentiemen  of  the  jury,  and  oot  mine  *  *  *  ;  tl>at  request  is 
equivalent  to  giving  my  opinion,  and  I  cannot  do  it  It  isa  ques- 
tion for  you,  and  not  for  me. 

Under  our  cases,  we  cannot  say  that  this  was  error  of  law. 
We  do  not  thinlc  it  is  necessary  to  do  more  than  cite  the  rale  u 
stated  in  the  case  of  Bridger  v.  Railroad  Co.,  25  S.  C.  30;  "The 
judge  is  required  to  charge  die  law,  and  the  jury  to  6ad  the  facts. 
The  law,  however,  does  not  state  what  facts  proved  will  show 
the  absence  of  ordinary  care.  It  could  not  do  so  as  applicaUe  to 
eveiy  case  which  arises.  The  cases  involving  this  question  are  so 
different  io  their  facts,  so  various,  so  complicated,  and  arisjng 
under  so  many  different  circumstances,  that  it  would  be  utteriy 
impossible  to  lay  down  any  general  principle  of  law  by  which 
every  special  case  could  be  measured  and  tested  as  to  the  fact  of 
negligence,  and  which  would  enable  a  judge  to  say  to  the  jury,  as 
matter  of  law,  such  and  such  facts  showed  the  absence  or  presence 
of  ordinary  care.  The  general  rule  on  the  subject  seems  to  be, 
that  the  charge  of  the  judge  must  simply  be  that  negligence  is  the 
absence  of  ordinary  care,  and  the  jury  must  determine  whether 
the  facts  proved  before  them  amount  to  negligence.  They  must 
determine  what  facts  have  been  proved,  and  then  say  by  their 
verdict  whether  these  facts  amount  to  the  absence  of  such  care, 
etc."  Sec  Carter  v.  C.  &  G.  R.  R.  Co.,  19  S.  C.  29;  Crouch  v. 
C.  &  G.  R.  R.  Co.,  21  S.  C.  495;  and  Kaminitsky  c.  Railroad 
Co.,  25  S.  C.  59. 

Exception  third.  "That  his  Honor  ored  in  refusing  to  charge, 
as  requested  by  defendant,  that  plaintiff  could  not  recover  exem- 
plary damages  in  this  case  unless  the  jury  find  that  the  injury  in- 
flicted was  caused  by  tite  willful  negligence  of  the  company': 
servants,  authorized  or  approved  by  the  company,  and  showinf 
criminal  and  reckless  misconduct  on  the  part  of  the  company.' 
In  this  form  the  request  was  not  charged.  The  court,  however,  die 
charge  it  in  modified  form,  as  follows :  "  The  plaintiff  cannot  re 
cover  exemplary  damages  in  this  case,  uiUess  the  jury  find  tha 
the  injury  was  caused  by  the  malicious,  oppressive,  or  reckles 
negligence  of  the  company's  servants.  Now,  these  exemplar; 
damages  are  sometimes  called  punitive  damages,  and  sometime 
vindictive  damages.  They  are  damages,  which  the  jury  is  author 
ized  to  give  over  and  above  the  money  value  they  put  on  tfa 
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plaintifTs  injuty,  by  reason  of  some  misconduct  on  the  part  of  the 
defendant,  and  which  the  jury  is  authorized  to  give,  so  as  to  teach 
the  defendant  to  behave  better  in  the  future.  This  class  of  dam- 
ages is  not  only  for  the  protection  of  the  plaintiff,  but  also  of  the 
public,"  etc. 

Was  this  error?  It  seems  that  the  question  as  to  the  responsi- 
bility of  corporations  in  exemplary  damages,  for  the  misconduct 
of  their  employees,  has  never  been  much  discussed  in  this  State ; 
but  we  regard,  at  least,  the  general  principle,  in  cases  of  a  partic- 
ular character,  as  settled  by  Palmer  v.  Railroad  Co.,  3  S.  C. 
583,  and  Hall  v.  Railroad  Co.,  28  S.  C.  261.  In  the  case  of 
Palmer  the  court  held:  ''A  corporation  may  be  made  to  re- 
^nd  in  exemplary  damages  for  the  misconduct  of  its  agents, 
as,  for  instance,  a  railroad  corporation  for  the  misconduct  of 
a  conductor  in  ejecting  a  passenger  from  the  train."  This  cer- 
tainly is  in  conformity  to  the  generally  received  doctrine,  as 
stated  by  all  the  elementary  writers,  and  reported  in  numerous 
decided  cases  in  other  States.  Without  undertaking  to  cite 
the  cases  brought  to  our  attention  by  the  argument,  it  may 
suffice  to  state  the  rule  as  laid  down  by  "  Sutherland  on  Dam- 
ages"; "If  a  corporation  like  a  railroad  company  is  guilty  of 
an  act  or  default,  such  as  in  the  case  of  an  individual  would 
subject  him  to  exemplary  damages,  they  would  be  equally  lia- 
ble to  such  damages.  And  when  the  servants  of  a  corporation, 
engaged  in  the  carriage  of  passengers,  are  guilty  of  such  acts  or 
conduct  in  the  performance  of  their  duties  in  the  transportation  of 
the  injured  party  as  a  passenger  as  would  subject  them  to  dam- 
ages of  this  nature,  the  qorporation  is  also  liable  to  punitive  dam- 
ages, without  proof  that  they  directed  or  ratified  such  acts  or 
conduct.  As  the  corporation  can  only  act  through  natural  per- 
sons, its  officers  and  servants,  and  as  it,  of  necessity,  commits  its 
trains  or  vehicles  absolutely  to  the  charge  of  persons  of  its 
own  appointment,  passengers,  of  necessity,  commit  to  them  their 
safety  and  comfort  in  transitu,  the  whole  power  and  authority  of 
die  corporation  pro  hoc  vice  is  vested  in  such  employees ;  and  as 
to  such  passengers,  they  are  the  corporation."     3  Suth.  Dam.  271. 

But  it  is  insisted  .that  the  judge  erred  in  not  limiting  the  liabil- 
ity to  cases  in  which  "the  injury  inflicted  was  caused  by  the  willful 

negligence  of  the  company's  servants,  authorized  or  approved  by 
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the  company,  and  showing  criminal  and  reckless  misconduct  on 
the  part  ol  the  company."  If  this  were  the  rule,  we  may  safely 
say  that  few,  if  any,  railroad  companies  would  ever  be  made  liable, 
for  surely  there  is  do  company  in  this  enlightened  age,  which 
would  authorize  in  advance,  or,  after  the  act,  approve,  any  willful 
negligence  of  their  employees,  by  which  personal  injury  was  in- 
flicted on  their  passengers.  The  principle  is  well  established  that 
when  an  agent  is  employed  to  do  the  work  of  the  master,  he  is  the 
representative  of  the  master,  and  any  negligence  on  his  part  in 
&e  performance  of  the  duty  of  the  master  thus  delegated  to  him. 
must  be  regarded  as  the  negligence  of  the  master.  Gunter  v. 
Graniteville  Man.  Co.,  r8  S.  C.  270.  In  the  case  of  Palmer  v.  R. 
R.  Co.,  supra,  the  Circuit  Judge  said :  "  I  charge  you  that  there 
may  have  been  no  willful  design  on  the  part  of  this  corporatiop 
or  any  of  its  agents,  to  injure  the  plaintiffs,  nevertheless  you  may 
find  exemplary  damages."    The  judgment  was  affirmed. 

In  State  v.  Morris  &  Essex  R.  R.  Co.,  23  N.  J.  (3  Zab.)  369 
it  was  said  that  "  i(  a  corporation  has  itself  no  hands  with  which  U. 
strike,  it  may  employ  the  hands  of  others ;  and  it  is  now  periectl) 
well  settled,  contrary  to  the  ancient  authorities,  that  a  corporatior 
is  liable  civiliter  for  all  lorts  committed  by  its  servants  or  agent 
by  authority  of  the  corporation,  express  or  implied.  *  "  " 
The  result  of  the  modern  cases  is,  that  a  corporation  is  liabh 
civiliter  for  torts  committed  by  its  servants  or  agents  precise)] 
as  a  natural  person ;  and  that  it  is  liable  as  a  natural  persoi 
for  the  acts  of  its  agents  done  by  its  authority  express  o 
implied,  though  there  be  neither  a  written  appointment  unde 
seal  nor  a  vote  of  the  corporation  constituting  the  agenq 
or  authorizing  the  act,"  etc.  Mr.  Thompson  in  his  work  01 
"  Carriers  of  Passengers,"  says :  "  The  rule  which  is  in  accon 
with  reason,  and  the  weight  of  authority  is,  that  passenger  car 
riers,  although  corporations,  may  be  liable  in  a  proper  case,  ii 
exemplary  damages  for  injuries  to  passengers  carried  by  thei 
agents,  without  direct  authorization  or  subsequent  ratification  c 
the  act  complained  of."  Mr.  Pierce,  in  his  work  on  Railroad 
(315), says:  "Although  compensation  for  the  injury  is  the  usue 
measure  of  damages,  other  damages  in  addition  nave  been  a) 
lowed,  when  the  author  of  the  injury  committed  it  maliciousl) 
willfully,  or  even  recklessly,  or,  according  to  some   authoritie- 
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with  gross  carelessness.  Such  supplemental  damages  are  called 
exemplary,"  etc. 

We  think  there  was  no  error  in  the  judge  refusing  to  charge  the 
proposition  as  a  whole  submitted  by  the  defendant. 

Exception  four.  "  Because  the  judge  refused  to  charge,  as  re- 
quested by  the  defendant,  'that  no  evidence  of  willful  misconduct 
having  been  offered  by  plaintiff,  the  jury  cannot  find  exemplary 
damages.' "  The  judge  said :  **  I  prefer  not  to  charge  you  the 
fourth  proposition.  If  I  read  it  and  refuse  it,  it  might  convey  a 
wrong  impression.  I  prefer  not  to  read  the  other  propositions 
asked  for  the  defendant,  and  to  let  the  case  go  to  the  jury  as  it 
is.*'  In  the  view  which  the  judge  took,  it  was  considerate  to  pass 
over  the  request  in  silence.  He  could  not  charge  the  whole  pro- 
position as  good  law,  for  we  have  just  endeavored  to  show  that 
there  may  be  exemplary  damages,  when  there  is  no  **  willful  mis- 
conduct'' Besides,  the  request  asked  the  judge  to  charge  upon 
the  facts,  which,  in  itself,  would  have  been  error.  The  defendant 
insists,  however,  that  it  was  a  question  for  the  court  to  decide, 
whether  any  evidence  was  offered  justifying  exemplary  damages. 
We  do  not  know  certainly  what  was  the  view  of  the  judge.  He 
might  not  have  been  clear  that  there  was  no  such  recklessness  or 
gross  negligence  as  authorized  exemplary  damages.  We  cannot 
say  that  the  judge  erred  in  leaving  to  the  jury  the  whole  subject  of 
damages.  The  action  was  one  sounding  in  damages,  and  pecul- 
iarly for  the  jury.  Courts  are  more  reluctant  to  grant  new  trials 
for  excessive  damages  in  actions  for  personal  injury  than  in  any 
other  class  of  cases. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Circuit 
Court  be  affirmed. 

FALLING  ON  TRESTLE  WHILE  ON  WAY  TO  DEPOT 
TO  TAKE  TRAIN.  — In  Johns  v.  Charlotte,  Columbia  and 
Augusta  Railroad  Company^  39  S.  C.  162  (1892),  an  action  for 

damages  for  injuries  sustained  by  a  person  on  his  way  to  defendant's 
depot  to  take  passage  on  defendant's  train,  it  appeared  that  a  trestle 
was  built  near  defendant's  depot,  and  a  plank  way  was  also  built 
alcMig  the  trestle  for  the  purpose  of  combining  the  depot  for  the  use 
of  defendant  and  another  railroad.  Plaintiff  and  a  friend,  in  the 
early  hours  of  the  morning,  started  for  the  depot,  and  in  going  along 
the  trestle  plaintiff  stepped  between  the  cross-ties,  and  his  foot  and 
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ankle  were  injured.  He  alleged  that  his  injaries  were  "cansed  by 
the  groBB  n^ligence  of  the  defendant  company  in  allowing  the  uid 
open  and  dangerone  trestle  to  remain  unguarded  in  the  way  of  pu- 
eengere  going  or  returning  from  ite  passenger  trains,  in  not  keepbg 
lights  near  said  trestle,  and  in  not  providing  a  safe  approach  in  thst 
direction  to  its  station,  where  passengers  alight  from  and  get  on 
■aid  trains."  Verdict  for  plaintiff  for  91,300.  On  appeal  bj 
defendant,  judgment  was  aflirmed,  the  court  holding  that  there  wu 
no  error  in  charging  that  the  railroad  company  is  to  be  held  to  extraor 
dinary  care,  providing  for  the  safety  of  paseengers,  and  that  thi< 
care  is  required  toward  any  person  going  in  the  proper  way,  by  an) 
proper  approach,  to  take  the  cars,  or  to  purchase  a  ticket,  or  to  gel 
his  baggage  checked.  Opinion  by  McGowan,  J,  Pope,  J.,  con 
curred  in  a  separate  opinion.  McIvkr,  Cb.  J.,  dissented  (i).  Jadg 
ment  affirmed.  B.  L.  Abney  appeared  for  appellant;  S.  P.  Ham 
ILTON,  for  appellee. 

PASSENGER  THROWN  FROM  HACK  —  COLLISION 
—  In  Caveajr  v.  Neely,  43  S.  C.  70  (1894),  an  action  for  damage 
for  injuries  to  plaintiff  who  fell  from  defendant's  hack,  the  com 
plaint  alleged  "  that  soon  after  said  vehicle  began  its  trip  and  whili 
in  the  streets  of  said  town,  owing  to  the  carelessness  and  negligenci 
of  defendant's  servant  conducting  the  same,  it  was  allowed  to  conn 
in  collision  with  and  was  driven  against  a  post  standing  near  thi 
street,  causing  the  breaking  of  the  pole  or  tongue  of  said  hack,  ani 
causing  the  horses  drawing  the  same  to  become  frightened  and  ti 
run,  and  the  agent  and  servant  driving  and  conducting  the  horse 
thereupon  abandoned  the  hack  and  left  the  horses  drawing  th 
same  without  control ;  that  thereafter  said  hack  was  driven  at 
rapid  rate  by  the  uncontrolled  horses  at  great  peril  to  plaintiff  am 
the  other  passengers  therein,  and  was  overturned  and  broken ;  tha 
the  plaintiff  fell  or  was  violently  thrown  therefrom,  during  th 
flight  of  the  horses,  and  just  before  the  upsetting  of  the  vehiclt 
whereby  he  received  severe  and  dangerous  injuries  to  his  persoc 
to  wit,  etc."  On  the  trial  there  was  a  verdict  for  plaintiff  ft 
$500.  Defendant  appealed  on  the  following  exceptions  :  For  em 
of  the  trial  judge  in  admitting  testimony  going  to  prove  acts  ( 
careleesnesa  or  negligence  on  the  part  of  defendant's  servant  afti 

I.  McGowAM,  ].,  In  hl9  opinion,  Ivkr,  J.,  cited,  inhli  dissenUngopi: 

cited  Martin  v.  Great  Northern  R*y  ion,  Renncker  c.  South  Carolina  R 

Co.,  81  Eng.  C.  L,  179, and  McDonald  Co.,  ao  S.  C.  319,  333,  6  Am.  Ne 

V.  Chicago  &  N.  W.  R.  Co.,  36  Iowa,  Cas.  417. 
■34,  3  Am.  Neg.  Cat.  307,  319.    Mc* 
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the  vehicle  came  in  collision  with  the  post,  except  as  going  to  ^how 
what  damage  resulted ;  in  not  charging  that  defendants  could  only 
be  held  responsible  for  the  carelessness  and  negligence  of  their 
servant,  in  allowing  the  vehicle  to  come  in  collision  with  the  post; 
in  charging  that  a  master  must  provide  suitable  appliances  for  the 
conduct  of  his  servants,  and  that  carriers  of  passengers  for  hire  are 
bound  to  furnish  good  vehicles  and  skillful  servants.  Exceptions 
not  sustained.     Judgment  affirmed. 

STOCKMAN  INJURED  ON  TRAIN  —  CONTRACT  LIM- 
ITING LIABILITY.— In  Mcucr  v.  Chicago,  Milwaukee,  & 
St.  Paul  Railway  Co.,  5  S.  Dak.  568  (1894),  an  action  for  dam- 
ages for  injuries  sustained  by  a  shipper  of  live  stock  on  defendant '» 
railroad,  it  was  held  that  a  special  contract  for  transporting  a  car 
load  of  live  stock  and  emigrant  movables,  made  between  a  railroad 
company  and  a  shipper,  in  which  it  is  stipulated  that  the  shipper 
shall  be  entitled  to  pass  upon  the  same  train  to  care  for,  feed,  and 
water  his  stock,  and  load  and  unload  the  same,  at  his  '^  own  risk  of 
personal  injury,  from  whatever  cause,"  is  a  valid  contract,  and  ex- 
onerates the  railroad  company  from  all  liability  for  any  injury  to 
the  shipper  while  a  passenger  upon  such  train,  not  caused  by  the 
gross  negligence,  fraud,  or  willful  wrong  of  the  company  or  its 
servants  ( I ).  If,  when  acting  under  such  contract,  the  shipper  is 
injqred  while  unloading  his  stock  at  the  place  of  destination^ 
by  reason  of  the  negligence  of  the  railroad  company  or  its  serv- 
ants, not  amounting  to  gross  negligence,  the  railroad  is  exoner- 
ated from  liability  for  such  injury.  The  shipper,  while  unloading 
his  stock  under  such  contract,  is  within  the  exemption  clause  of 
the  contract,  though  the  car  has  arrived  at  its  destination,  and 
the  shipper  has  left  the  car  for  a  short  time,  prior  to  the  injury,  and 
gone  to  an  hotel  to  get  lanterns  and  assistants  to  aid  him  in  unload- 
ing the  car.     Judgment  for  plaintiff  reversed. 

PASSENGER  STANDING  AT  DOOR  OF  CAR— BURDEN 
OF  PROOF.  — In  Saunders  v.  Chicago  and  Northwestern 
Railway  Company,  6  S.  Dak.  40  (1894),  it  was  held  that  in  an 

X.  In  Heumphrbvs  v,  Frbmont,  ment,  in  which  he  ezpresslj  agreed  to 

E.  k  M.  V.  R.  Co.,  8  S.  Dak.  103  ride  in  the  caboose  attached  to  the 

('^)«  it  was  held  that  where,  in  the  train,  and  by  reason  of  such  fact  alone 

Absence  of  gross  negligence  on  the  sustains  a  fatal  injury  (the  car  being 

part  of  the  railroad  company,  a  ship-  derailed  by  reason  of  train  striking 

per  of  emigrant  moTables,  including  against  animal  on  track),  his  contrib- 
t  span  of  horses,  rides  in  the  car  with  '    utory  negligence  is  sufficient  to  defeat 

his  property,  over  the  objection  of  the  recovery  for  such  injury.    Judgment 

conductor  in  charge  of  the  train,  and  for  plaintiff  reversed, 
in  violation  of  the  contract  of  ship- 
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action  ag&ingt  a  railroad  company  for  injury  to  a  passenger,  the  gitt 
of  the  action  is  negligence,  and  it  must  either  be  expressly  proved, 
or  such  facts  shown  as  will  support  an  imputation  of  negligence. 
A  presumption  of  negligence  does  not  follow  the  simple  and  uoei- 
plained  fact  of  an  accident,  but  the  cause  or  at  least  the  nature  of 
the  accident  resulting  in  the  injury  must  be  shown,  for  it  is  upon 
the  character  or  nature  of  the  accident  that  a  presumption  of  negli- 
gence muBt  rest.  Where,  in  such  action,  the  plaintiff  simply  proves 
that,  white  standing  at  the  open  door  of  the  coach  in  which  he  was 
riding,  "  there  was  a  fearful  shock,"  resulting  in  his  fall  and  injury, 
with  nothing  to  show  or  even  suggest  the  cause  or  nature  of  the 
shock,  or  whether  it  involved  the  train  or  the  car  in  which  he  was, 
or  was  simply  personal  to  himself,  there  is  no  evidence  of  defend- 
ant's negligence,  and  the  trial  court  rightly  directed  a  verdict  in  its 
favor.     Judgment  for  defendant  affirmed. 

PASSENGER  THROWN  OUT  OF  OMNIBUS— TEAM 
RUNNING  AWAY— NEGLIGENCE  OF  DRIVER  — IN- 
STRUCTION.—In  Lawrence  v.  Hudson,  la  Heisk.  (Tenn.) 
671  (1874),  an  action  For  injuries  received  by  plaintiff's  wife  while 
a  passenger  upon  defendant's  omnibus,  it  appeared  that  the  driver 
of  the  omnibus  stopped  to  let  some  passengers  get  off,  and  he  him- 
self got  off  to  deliver  a  keg  of  sugar,  handing  the  reins  to  a  small 
boy  who  was  sitting  by  him.  Plaintiff's  wife  was  the  only  passen- 
ger inside  and  while  the  driver  was  handing  down  the  keg  the 
horses  started  and  ran  away  and  Mrs.  Lawrence  either  jumped  out 
or  was  thrown  out  and  was  seriously  and  permanently  injured. 
There  was  a  verdict  and  judgment  against  plaintiffs  from  which 
they  appealed,  on  refusal  of  trial  court  to  charge  as  requested  bjf 
them  and  in  admission  of  certain  testimony.  The  Supreme  Court, 
in  reviewing  the  case,  said :  "  With  the  charge  of  the  court  as  tt 
the  duty  of  the  carrier  to  have  safe  horses,  sound  vehicles,  gearing 
etc.,  and  a  skillful  and  competent  driver;  and  with  evidence  fron 
multitudes  of  passengers  that  they  had  often  passed  over  the  roai 
with  this  same  team  and  driver  without  accident;  and  that  thi 
driver  was  very  careful,  and  the  horses  very  gentle;  and  with  thi 
testimony  of  an  old  driver,  that  there  was  no  want  of  care  in  thi 
driver's  leaving  his  horses  in  charge  of  a  small  boy  ten  or  elevei 
years  of  age,  on  a  down  grade,  and  as  proof  of  it  that  he  had  dom 
it  a  thousand  times  himself,  and  that  such  was  the  custom  of  carefu 
drivers,  the  jury  may  well  have  been  misled  from  the  true  issue  ii 
the  case;  1.  «.,  was  there  negligence  in  the  conduct  of  the  driver  a 
the  time  of  the  accident?     If  the  injury  was  caused  by  his  negli 
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gence  at  that  time,  no  matter  what  might  have  been  his  good  for- 
tune theretofore  in  escaping  accident,  the  defendant  is  liable.*' 
Judgment  reversed. 


CHEROKEE  PACKET  COMPANY  V. 

HILLSON. 

Supreme  Courts  Tennessee^  April  Tenn^  1^95* 

[Reported  in  95  Tenn.  i.] 

DAMAGES— INSTRUCTION.  — An  instruction  to  consider  the  pain  and 
niffering  and  the  permanent  injury  suffered  bj  the  plaintiff  is  sufficiently 
definite,  without  commenting  upon  the  different  elements  of  damages  to 
the  Jury.  « 

RECALLING  WITNESS  — PRACTICE.  — Permitting  a  witness  to  go  upon 
tiie  witness  stand  a  second  time,  to  correct  a  previous  statement,  is  within 
the  discretion  of  the  court. 

VERDICT.  —  It  is  not  sufficient  to  object  that  the  verdict  is  not  warranted  by 
the  evidence ;  the  objection  should  go  to  the  extent  that  there  is  no  mate- 
rial testimony  on  which  the  verdict  could  be  based. 

EXCESSIVE  DAMAGES—  PERSON  NOT  PASSENGER  INJURED  AT 
STEAMBOAT  LANDING.  — A  verdict  for  $4,350  held  excessive,  in 
action  for  damages  for  injuries  to  a  lady,  about  seventy-two  years  old,  who 
had  gone  to  defendant's  landing  stage  to  bid  goodbye  to  a  relative,  a  pas- 
senger on  defendant's  boat,  and  while  there  was  struck  by  a  heavy  box 
which  had  rolled  off  the  stage,  breaking  her  leg  and  causing  other  injuries. 

Appeal  in  error  from  Circuit  Court,  Shelby  County.     The  facts 
arc  stated  in  the  opinion.     Judgment  for  plaintiff  reversed. 
H.  C.  Warinner,  for  Packet  Company. 
Watson  &  Fitzhugh,  for  Hillson. 

WilkeSy  J.  —  This  is  an  action  for  damages  for  personal  in- 
jury. It  was  tried  before  the  judge  and  a  jury  in  the  Circuit  Court 
of  Shelby  county,  when  there  was  a  verdict  and  judgment  for 
plaintiff  for  $4,250,  and  defendant  appealed  and  has  assigned  errors. 

The  plaintiff  is  a  lady  of  about  seventy-two  years  of  age.  She 
and  her  daughter  went  down  to  the  boat  landing  in  the  city  of 
Memphis  for  the  purpose  of  bidding  her  grandson  goodbye,  who 
had  taken  passage  on  the  defendant's  steamboat,  ''Fred.  Herrold." 
They  were  met  as  they  approached  the  boat  by  the  grandson,  and 
came  onto  the  land  end  of  the  stage  plank,  intending  to  go  upon 
the  boat  and  to  the  stateroom  of  Kennedy,  the  grandson. 
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The  cargo  of  the  boat  was  meat  shipped  in  Uu^  boxes,  and 
was  then  being  unloaded  by  being  placed  upon  trucks  and  nin 
down  the  stage  plank  to  the  landing. 

Plaintiff,  with  her  daughter  and  grandson,  seeing  one  of  these 
trucks  with  a  box  upon  it  just  coming  down  the  boat  end  of  the 
stage  plank  as  she  approached  the  other  end,  stepped  aside  four 
or  five  feet  to  a  place  apparently  safe,  and  shown  by  the  proof  to 
have  been  out  of  apparent  danger,  and  waited  for  the  box  to  be 
brought  down  and  cleared  of  the  stage  plank. 

The  weather  had  been  intensely  hot,  and  the  grease  from  the 
meat  had  run  tiirough  tiie  crevices  of  the  boxes  and  over  the  stage 
plank  until  it  was  very  slick,  and  the  proof  shows  that,  in  unload- 
ing the  boxes,  the  hands  on  the  boat  had  let  one  box  slip  into  the 
water,  and  it  was  difficult  to  keep  the  trucks  on  the  plank. 

Plaintiff  was  on  the  side  of  the  stage  opposite  to  the  point 
where  the  boxes  were  being  discharged,  and  while  standing  in  this 
place,  apparently  free  from  danger,  a  box  of  the  meat  weighing 
about  6cK>  pounds,  being  rolled  over  the  stage  to  the  landing, 
either  through  the  greasy  condition  of  the  stage  plank  or  careless 
handling  and  tilting  of  the  employees,  or  both,  was  allowed  to 
escape  control  and  was  overturned  upon  the  plaintiff,  catching  and 
breaking  her  right  leg  and  bruising  her  body  upon  the  cobble- 
stones ol  the  landing. 

The  evidence  is  abundant  that  the  boxes,  trucks,  and  stage 
plank  were  all  greasy  and  slick,  and  the  trucks  were  very  difficult 
to  handle,  and,  in  unloading,  several  had  slipped  off.  There  is 
also  evidence  tending  to  show  that  the  employees  were  careless  oi 
reckless  in  handling  the  trucks  and  boxes,  and  that  the  stage  plant 
and  extension  planks  were  not  property  joined  together  and  adjusted. 

There  was  some  testimony  that  warning  had  been  given  to  by- 
standers to  keep  away,  but  this  is  not  brought  home  to  the  plain- 
tiff by  the  proof,  and  there  is  no  evidence  that  plaintiff  was  guilt) 
of  negligence,  but  the  captain  of  the  boat  testifies  that  he  did  no! 
consider  her  in  any  danger  where  she  was  standing. 

Several  errors  are  assigned. 

It  is  said  the  court  erred  in  not  sufficiently  defining  negligenct 
under  the  facts  ol  the  case.  The  trial  judge  used  the  term  in  man} 
places,  and  once  defined  it  as  carelessness,  and,  while  he  did  not 
attempt  to  give  an  abstract,  technical  definition,  we  think  his  wholi 
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charge  upon  this  point  was  well  adapted  to  the  comprehension  and 
instruction  of  the  jury.  There  was  no  request  for  more  specific 
instructions.  It  is  said  that  the  court  erred  in  using  the  term 
''conduct"  of  the  defendant  as  causing  the  injury,  without  explain- 
ing that  such  conduct  must  show  a  want  of  reasonable  care  on  the 
part  of  the  company.  If  this  word  conduct  was  used  alone  in  the 
charge  so  as  to  leave  the  jury  to  infer  liability  on  the  part  of 
the  company,  without  regard  to  whether  that  conduct  was  careful 
or  negligent,  the  criticism  might  be  just ;  but  it  is  used  a  number  of 
times  in  the  charge  in  connection  with  the  negligence  of  the  com- 
pany and  the  want  of  care  of  the  employees,  and  in  such  connec- 
tion and  manner  as  to  clearly  show  to  the  jury  that  it  was  neglect, 
careless  or  reckless  conduct  of  the  company  for  which  it  would  be 
liable.  A  similar  use  of  the  word  has  been  made  in  a  number  of 
cases  and  held  not  error.  Deish  v.  Fitzhugh,  2  Lea,  309 ;  Rail- 
road Co.  V,  Fain,  12  Lea,  40;  Railroad  Co.  v.  Fleming,  14  Lea, 
135;  Postal  Telegraph  Cable  Co.  v.  Zopfi,  93  Tenn.  369;  Rail- 
road Co.  V.  Spence,  93  Tenn.  173,  181. 

It  is  said  the  charge  of  the  court  upon  the  subject  of  damages 
was  too  indefinite  and  general,  when  the  whole  matter  should 
have  been  explained  to  the  jury  and  the  different  elements  of 
damages  commented  upon.  On  this  point  it  is  sufficient  to  say 
Aat  no  further  instructions  were  asked,  and  the  instructions  given 
were  fuU  and  altogether  sufficient  under  the  facts  of  this  case. 
The  charge,  as  given,  clearly  instructs  the  jury  to  consider  the 
pain  and  suffering  and  the  permanent  injury  suffered  by  the  plain- 
tiff as  the  elements  of  damages.  It  is  a  case  specially  within  the 
province  of  the  jury  to  estimate  the  extent  of  the  injury  and  as- 
sess the  amount  of  damages.    Railroad  Co.  v,  Roddy,  i  Pick.  400. 

It  is  said  that  there  was  error  in  allowing  the  plaintiff  to  go  the 
second  time  upon  the  witness  stand,  the  second  time  being  for  the 
purpose  of  correcting  her  statement  as  to  the  length  of  time 
she  was  confined  to  her  bed.  This  was  in  the  discretion  of  the 
trial  judge,  and  we  see  no  abuse  of  that  discretion  in  his  action. 

It  is  objected  that  the  verdict  is  not  warranted  by  the  testi- 
mony. This  objection  is  not  well  taken.  It  should  go  to  the 
extent  that  there  is  no  material  testimony  on  which  the  verdict 
could  be  based.  Treating  it,  however,  as  raising  the  question 
that,  under  the  facts,  the  law  would  not  fix  any  liability,  on  the 
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idea  that  plaintiff  was  neither  a  passenger  nor  intending  to  be- 
come  one,  we  think  the  assignment  not  well  made. 

A  common  carrier  is  under  a  duty  to  prevent  injury,  frooi  its 
negligence,  to  those  who  come  upon  its  premises  for  the  purpose 
of  doing  business  with  it;  and,  among  others,  this  obligation  ex- 
tends to  persons  who  are  on  the  premises  to  meet  a  friend  or  see 
him  off,  or,  as  it  is  aptly  said,  to  welcome  the  coming  or  speed 
the  parting  guest  i6  Am.  &  Eng.  Encyc.  Law,  414 ;  23  Am.  & 
Eng.  Encyc.  Law,  132;  2  Wood's  R'y  Law,  pp.  1334-6,  j  310, 
note;  Hamilton  v.  Railroad  Co.,  64  Tex.  251  (l);  I^erceonR.R. 
275;  McKone  v.  Railroad  Co.,  51  Mich.  601 ;  Doss  v.  Railroad 
Co.,  59  Mo.  27  (2)  ;  Lucas  v.  Railroad  Co.,  6  Gray,  64  (3)  ;  Gillis 
V.  Railroad  Co.,  59  Pa.  St  143  (4)  ;  Danville  R.  R.  Co.  v.  Brown, 
18  S.  E.  Rep.  278,  380;  23  Am.  &  Eng.  R'y  Cas.  511;  21  ib. 
336;  28  ib.  157. 

There  was  no  claim  made  for  punitive  or  vindictive  damages, 
and  no  proof  on  which  to  base  such  claim,  and  we  must  presume 
the  damages  were  intended  to  be  compensatory.  While  we  think, 
under  the  facts,  there  is  a  clear  case  of  legal  liability,  we  think  the 
damages  are  so  excessive  as  to  indicate  passion,  prejudice,  or 
caprice ;  and  upon  this  ground  alone,  we  reverse  the  judgment  of 
the  court  below,  and  remand  the  cause  for  another  trial.  This 
is  the  result  reached  alter  a  careful  consideration  of  the  whole 
case  on  rehearing. 


RAILROAD  COMPANY  V.  HAILEY. 


Supreme  Ctmrt,  Tennessee,  February,  xSgs. 

[Reported  In  94  Tenn.  383.] 

RIDING  ON  FREIGHT  TRAIN— ASSUMPTION  OF  RISK.— Apusen- 
ger  on  a  freight  train  with  the  conductor's  permlsalon,  but  knowing  that 
he  is  riding  in  violation  of  the  rules  of  the  road,  assumes  the  risk*  ol 
accidents. 


I.  Reported  with  the  Te»a»  cases 
in  this  volume,  fott. 

3.  Dot!  V.  Mo.  K.  &  T.  R.  R.  Co., 
59  Mo.  37,  is  reported  In  4  Am.  Neg. 
Cas.  490. 


3.  LucM  V.  New  Bedford  ft  T.  R- 
Co.,  6  Graj-,  64,  U  reported  in'  3  Am, 
Neg.  Cas.  73S- 

4.  Reported  in  this  volume,  pagt 
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Appeal  from  Circuit  Court  of  Davidson  County.  The  facts 
appear  in  the  opinion.     Judgment  reversed. 

Baxter  Smith,  for  the  Railroad  Company. 

E.  R.  Thurman,  J.  W.  Moore,  J.  P.  Hickman,  and  J.  D. 
Wade,  for  Hailey. 

SnodsrrasSy  Ch*  J.  —  This  is  a  suit  for  damages  for  injuries 
sustained  on  a  freight  train  in  Florida.  There  was  a  recovery  of 
$i,ooo,  and  the  defendant  appealed  in  error. 

The  plaintiff,  with  others,  applied,  through  one  of  the  party, 
for  passage  on  a  freight  train,  and  was  informed  by  the  conductor 
that  it  was  against  the  rules  of  the  company  to  take  passengers 
on  that  train  without  they  had  a  permit  from  the  superintendent ; 
but,  nevertheless,  after  so  advising  them,  he  took  them  on  the  train^ 
and  received  fare  from  them  as  passengers,  and  they  being  so 
advised,  took  passage  in  the  caboose.  This,  with  six  other  cars 
preceding  it,  was  thrown  from  the  track  by  a  broken  wheel,  and 
the  injury  thus  inflicted. 

The  Circuit  Judge  charged  the  jury  that,  if  plaintiff  obtained 
passage  under  these  circumstances,  he  was  not  entitled  to  all  the 
rights  of  a  passenger ;  but  he  did  not  tell  them  just  what  relation 
the  plaintiff  would  occupy.  He  also  refused  to  charge  that  the 
defendant  owed  plaintiff  no  other  duty,  under  these  circumstances, 
than  not  to  willfully  or  intentionally  injure  him. 

In  both  respects  there  was  error.  The  judge  should  have  said 
to  the  jury  that  the  regulation  disallowing  passengers  on  a  freight 
train  was  a  reasonable  one,  and  the  conductor  of  such  a  train,  in 
the  absence  of  assumed  or  proven  authority,  was  not  to  be  pre- 
sumed as  authorized  to  disregard  it ;  and  if  it  appeared  in  evi- 
dence that,  instead  of  assuming  such  authority,  the  conductor  in 
fact  told  plaintiff,  or  his  representative  making  the  contract,  that 
he  did  not  have  it,  and  the  plaintiff  then  induced  him  to  take 
plaintiff  on  the  train,  in  violation  of  such  rule,  and  in  disregard  of 
his  obligations  to  the  company,  he  did  not  thereby  become  a  pas- 
senger, or  entitled  to  the  rights  of  a  passenger,  but  was  a  tres- 
passer, and  took  the  risk  of  injury  as  such.  This  is  the  law 
according  to  the  great  weight  of  authority,  and,  manifestly,  as  a 
matter  of  reason  and  justice. 

There  is  no  evidence  in  the  record  as  to  what  the  law  of  Florida 
is,  and  therefore  it  is  presumed  to  be  the  same  as  our  own.     The 
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inlc  in  dus,  as  in  many  otber  States,  is  that,  if  one  take  passage 
on  a  train  or  in  a  car  not  provided  for  passengers,  without  bdng 
advised  that  be  b  not  permitted  to  ride  on  such  train  or  car,  be 
may  recover  for  injaries  sustained  as  a  passenger  while  so  riding. 
Washbom  r.  R.  R.  Co^  3  Head,  638.  But  the  rule  is  different  il 
be  has  no  right  so  to  believe,  or  is  informed  to  the  contrary. 
R.  R.  Co.  V.  Hcacham.  7  Rckle,  428  ( 1 ) ;  Trotlinger  v.  R.  R. 
Co.,  1 1  Lea,  533 ;  R.  R.  Co.  v.  Brooks,  81  lU.  245  (2)  ;  R.  R.  Co. 
V.  Moore,  49  Tex.  31  {3)  ;  R.  R.  Co.  v.  Campbell,  76  Tex.  174; 
McViety  r.  R,  R.  Co.  (Minn.),  47  N.  W.  Rep.  809. 

There  are  cases  xppaitatiy  holding  the  contrary.  The  first  one 
is  a  Pennsylvania  decision,  under  wliich  a  shipper  was  allowed  to 
recover  damages  for  injuries  sustained  wliile  his  freight  car  was  at- 
tached to  a  passenger  train,  though  the  freight  agent  who  made  the 
arrangement  with  bim  for  such  sliipmeot  told  the  shipper,  when 
tiie  application  was  made,  that  a  rule  of  the  company  forbade  it. 
The  passenger  train,  to  which  the  car  of  the  shipper  was  subse- 
quently attached,  was  not  then  present.  When  it  arrived,  how- 
ever, the  freight  car  was  attached,  and  it  thus  appears  that  this 
action  was  sanctioned  by  the  freight  agent  of  the  company,  and 
all  the  company's  representatives  on  the  passenger  train.  Under 
such  circumstances,  the  shipper  might  well  have  been  assumed  to 
have  participated  in  no  wrong,  and  no  violation  of  the  rules  of  the 
company.  He  had  the  right  to  ask  the  freight  agent  to  attach  bis 
car  to  the  passenger  train,  and,  when  the  agent  told  him  that  the 
rules  of  the  company  forbade  it,  he  could  not  know  that,  before 
the  arrival  of  the  passenger  train,  the  agent  might  not  have 
obtained  the  requisite  authority  to  attach  it,  especially  as  he,  sub- 
sequently, with  the  assent  of  the  company's  representatives  on  the 
passenger  train,  did  do  so.  R.  R.  Co.  v.  Chenewith,  52  Pa.  Sl  382. 
Two  other  cases  cite  this  one  with  approval :  Creed  v.  R.  R.  Co-., 
86  Pa.  St  139(4);  Dunnf.R.  R.Co.,  58Me.  187,4  Am.  Rep.  267 
(S).   But  they  are  both  cases  in  which  the  passenger  does  not  ap- 
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pear  (as  in  the  case  before  us)  to  have  been  told  that  he  was  riding 
in  violation  of  any  rule  of  the  company,  and,  therefore,  do  not  fall 
within  the  rule  attempted  to  be  deduced  from  the  first  Pennsylvania 
case,  but  are  properly  decided  under  all  the  cases,  and  are  in  strict 
accord  with  that  herein  laid  down.  If  the  case  in  52  Pa.  St.  382  be, 
however,  treated  as  authority  there,  for  the  proposition  that  a 
recovery  can  be  had  for  an  injury  sustained  by  one  riding  on  a 
freight  train  by  inducing  a  conductor  to  violate  a  known  rule  of 
the  company,  of  which  the  conductor  at  the  time  informs  him,  it 
will  not  be  so  treated  here,  as  it  is  contrary  to  the  former  holdings 
of  this  court,  and  to  the  general  current  of  authority. 

The  judgment  must,  therefore,  be  reversed  and  the  case  re- 
manded for  a  new  trial. 

INJURED  ON  FREIGHT  TRAIN— COUPLING  CARS  — 
ASSUMPTION  OF  RISK.— In  Felton  v.  Homer,  97  Tenn.  579 
(1896),  an  appeal  from  a  judgment  for  plaintiff  below  for  $650,  it 
appeared  that  the  plaintiff  below  was  a  passenger  traveling  in  a 
caboose  of  a  local  freight  train,  and  was  injured  while  the  train  was 
engaged  in  necessary  switching  at  a  station.  She  was  about  sixty- 
three  years  old  at  the  time  of  the  accident,  and  was  and  had  been 
for  a  number  of  years,  crippled,  to  some  extent,  from  a  dislocation  of 
one  of  her  hips.  While  the  train  was  being  switched  she  arose  from 
her  seat  in  the  car,  and  walked  to  the  bucket  of  water  placed  at  the 
other  end  of  the  caboose,  and  was  in  the  act  of  drinking  when  the 
cars  came  together  with  a  shock  sufficiently  violent  to  throw  her  to 
the  floor,  resulting  in  serious  injuries  to  her.  On  appeal  judgment 
was  reversed  on  the  ground  of  error  in  refusing  defendant's  request 
to  charge  as  to  contributory  negligence  of  plaintiff.  It  was  held 
that  a  passengner  on  a  freight  train  assumes  increased  risks  to  that 
mode  of  travel  and  for  an  injury  resulting  from  jerks  and  jars  in 
coupling  cars,  cannot  recover,  in  the  absence  of  negligence  on  the 
part  of  the  railroad  company. 

DERAILMENT  OF  TRAIN— ANIMAL  ON  TRACK.— 
Nashville  and  Chattanoog^a  Railroad  Co.  v.  Messino,  i  Sneed, 

(Tenn.)  220  (1853),  was  an  action  for  damages  for  injuries  to  a 
passenger  caused  by  the  car  in  which  he  was  riding  running  off  the 
track  in  consequence  of  a  collision  with  a  cow  on  the  track,  the 
passenger's  legs  being  injured  necessitating  amputation  of  one  of 
tbem.  Verdict  for  plaintiff  for  $5,000,  which,  on  appeal,  was 
affirmed.     It  was  held  that  a  railroad  company  is  liable  for  any 
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otsv&hr  wfajcfa  maj  occsr  fna  mnning  with  greater  speed  than  is^ 
pradeiu.  or  on  account  of  coUisons  with  obetmctions  which  the 
engintaf  or  coodoctor  might  havie  teen,  or  which  he  might  have 
STOtded  by  the  most  ckillfnl  and  pamnpt  Dfic  of  all  the  means  in  his 
power. 

STAGE  COACH  0\'ER'n:RNED  —  DRIVER  INTOXI- 
CATED—CARRIER LIABLE— In  Sawyer  et  aL  v.  Dulaay 
et  VX-,  30  Tex.  479  ( iSd;).  an  action  by  appellees  against  appellants^ 
to  Kcorer  damages  for  injuries  to  the  person  of  one  of  the  appellees^ 
cansed  bj  the  npsetting  of  a  stage  coach  in  which  appellees  were 
passe ggerv  the  petition  alleged  that  Nelson  Dulany,  his  ivife,  and 
three  cfaildien  took  passage  in  the  cosches  of  appellants  from  the 
town  of  Navaaota  to  the  town  of  Waco ;  that,  by  reason  of  the 
drankelmess  and  gross  negligence  of  one  of  the  drivers  on  the  route, 
the  coach  in  which  appellees  and  their  three  children  were  then 
travelling  was  npset,  and  that  the  wife,  Mrs.  E.  L.  Dulany,  was 
very  greatly  injured;  that  at  the  time  of  the  upsetting  of  the  coach, 
by  which  the  injury  to  Mis.  Dulany  vras  caused,  "  she  was  in  an 
advanced  state  of  pregnancy,  being  within  two  weeks  of  confine- 
ment, according  to  the  nsual  course  of  nature."  Damages  were  laid 
in  the  sum  of  $33,543.  There  was  a  verdict  for  plaintiffs  for  $4, 1 35. 
Motion  for  new  trial  overruled.  On  appeal  judgment  was  affirmed. 
It  was  held  that  where  a  stage  coach  is  so  carelessly  driven  by  a- 
drunken  driver  that  the  coach  was  upset  and  a  female  passenger  was 
so  injured  that  a  miscarriage  resulted,  the  carrier  is  liable  for  all  the 
immediate  results  of  the  injury,  the  liability  not  depending  upon  the 
physical  ability  of  passengers  but  upon  the  conduct  of  the  carriers. 


GALLAGHER  V.  BOWIE. 

Supreme  Court,  Texas,  Austin  Term,  1886. 

(Reported  In  fi6  Tex.  165.] 

PASSENGER  IN  STAGE  COACH  JUMPING  TO  AVOID  DANGER- 
DUTY  OF  CARRIER.— Where  the  driver  of  a  sU^  coach  left  the 
Blage  without  fastening  the  horses,  snd  the  horses  took  fright  and  ran  awaj 
and  a  passenger  jumped  from  the  coach  and  was  Injured,  the  court  prop- 
erly instructed  the  jurj  that  it  was  the  dutjr  of  the  carrier  to  emploT-  a 
competent  driver,  and  of  the  driver  to  use  the  "  utmost  care  "  for  the 
safetj  of  passengers. 
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Appeal  from  Parker.     Judgment  affirmed, 

"This  was  an  action  by  appellee,  Bowie,  to  recover  damages  for 
personal  injuries  sustained  by  his  wife.  Mrs.  Bowie,  with  her  child, 
was  a  passenger  for  hire  in  the  two-horse  stage  run  by  appellant, 
Gallagher,  between  Weatherford  and  Graham.  At  a  stopping- 
place  on  the  road  the  driver  left  the  stage,  without  fastening  the 
horses,  or  leaving  anyone  to  hold  them.  They  took  fright,  and, 
while  running  away,  Mrs.  Bowie  jumped  from  the  stage  and  sus- 
tained serious  bodily  injuries.  The  trial  resulted  in  a  verdict  and 
judgment  for  appellee  for  $250.50." 

Harcourt  &  Ball,  for  appellant. 

E.  P.  Nicholson,  for  appellee. 

Eobertson^  Associate  Justice. — It  was  held  by  this 
court  in  Ezell  v,  Dodson,  60  Tex.  331,  that  for  personal  injuries 
done  to  the  wife  the  damages  would  be  community  property,  and, 
generally,  properly  recoverable  only  at  the  suit  of  the  husband. 
The  elements  of  damage  in  such  cases  have  been  repeatedly  stated 
in  former  decisions,  and  mental  suffering  has  never  been  excluded 
from  the  list.  The  charge  of  the  court  on  this  branch  of  the  case 
was  entirely  unexceptionable. 

Mrs.  Bowie  was  a  passenger  in  appellant's  stage  for  hire,  and 
appellant  owed  her  the  degree  of  care  due  by  a  common  carrier 
of  passengers.  The  court  instructed  the  jury  that  it  was  the  duty 
of  the  carrier  to  employ  a  competent  driver,  and  of  the  driver  to 
use  the  "  utmost  care  "  for  the  safety  of  the  passengers.  The  jury 
was  not  ^instructed  that  the  negligence  of  the  driver  was  that  of 
his  master.  This  omission  could  only  have  prejudiced  appellee. 
The  charge  properly  stated  the  degree  of  care  exacted  by  the 
law  of  carriers  of  passengers.  Thompson  on  Carriers,  200; 
Hutchinson  on  Carriers,  §  501 ;  Shear.  &  Redf.  on  Neg.,  §  266. 
That  degree  is  generally  described  by  the  authorities  as  ''the 
utmost,''  and  the  use  of  this  expression  in  the  charge  was  not  ob- 
jectionable. If  it  needed  explanation  or  qualification,  appellant 
should  have  requested  a  special  charge. 

There  was  no  lack  of  evidence  to  sustain  the  verdict.  The 
horses  were  left  practically  free  to  run  away,  if  they  had  that  dis- 
position. Any  reasonable  caution  would  have  prevented  the  in- 
jury. 

The  judgment  must  be  affirmed. 


^TOM  V.  TEXAS  AND  PACIFIC 
RAILWAY  COMPANY. 
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*  Co.  rie  ^•fci  i2j  :c  M^.  : 
Cicrr  ct  Tarrant  cccarr.  T 

'errs  cc  the  cfeserxiant 

cccrrtv,  Texas*  cc 

i^orzocriT  lifted  aad  act  pr 


5.^  J.  S-  B-  BLinxtltni*  appeHant^ 
jiiat'i  .ireti  this  suit  in  the 


diSrxxsges  ibr  aZeged  xrijuries  snfiercd 

cl  her  fallisg  firoizi  a  defective 

cccnwsy  at  Ben  Brook,  in  Tar- 

s  rfrse,  bv  reason  of  its  being 

prcper 


-  On  the  2^th  ol  Xovember,  13S4,  Mode  F.  HamiltiMi  took  a 
norxscit.  azad  the  soft  then  proceeded  in  the  name  of  S  B.  Hamil- 
ton. 

**Tae  petiticn,  in  scbstance,  alleged  that  the  defendant  was  a 
raflTray  corporation,  organized  nnder  die  lavs  of  Texas*  and  owned 
and  operated  the  railway  and  appurtenances  diereto  belonging, 
known  as  the  Texas  and  Pacific  Railway ;  that  the  railway  extended 
from  Texarkana,  Bowie  coanty*  Texas,  to  Ben  Brook,  Tarrant 
county,  Texas,  and  through  the  county  of  Tarrant;  that  the  com- 
pany was  a  common  carrier  of  passengers  between  those  points. 


I.  This  rule  was  followed  in  Tkxas 
&  Pacific  R't  Co.  v.  Best,  66  Tex. 
116  (i886j,  where  plaintiff  recovered 
judff^ment  for  $3,500  in  an  action  for 
injuries  sustained  at  defendant's  sta- 
tion, where  he  was  waiting  for  a  friend 
to  arrire  on  one  of  defendant's  trains. 


Judgment  was  leicised  on  the  gromid 
of  erroneoos  instmctioo  that  if  plain- 
tiff knew  the  platform  was  defective, 
bat  it  was  necessary  for  him  to  use  the 
defective  part,  he  would  be  entitled  to 
recover,  as  the  evidence  did  not  sus- 
tain the  verdict  nnder  such  a  charge. 


J  If 
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for  hire ;  that  the  company  had  an  office  and  representatives  in 
the  dty  of  Fort  Worth,  Tarrant  county,  Texas ;  that  the  company 
had  a  depot,  waiting-room,  and  platform  abutting  on  its  railway  at 
Ben  Brook,  Tarrant  county,  Texas,  which  were  owned  and  used  by 
the  company  as  a  place  for  passengers  to  get  on  and  o£f  its  trains, 
and  over  and  along  which  all  persons  lawfully  at  the  depot  were 
accustomed  and  were  authorized  by  the  company  to  pass ;  that  the 
platform  was  at  a  height  of  five  feet  from  the  ground ;  that  the 
company,  using  and  controlling  the  depot  and  platform  as  a  place 
for  passengers  on  its  trains  and  their  attendants  to  await  the  arrival 
of  and  get  on  and  off  its  trains,  and  over  which  passengers  and 
their  attendants  were  accustomed  and  authorized  by  the  company 
to  pass  for  that  purpose,  and  the  depot  being  the  regular  stopping- 
place  for  defendant's  trains,  was  bound  to  keep  the  station  and 
platform  and  the  approaches  thereto  in  a  safe  condition,  and  to 
provide  lights  for  the  depot  and  platform  and  the  approaches 
thereto  in  the  nighttime ;  all  of  which  defendant,  disregarding  its 
duties  as  a  common  carrier,  on  the  27th  of  April,  1883,  failed  and 
refused  to  do ;  that  on  the  night  of  that  day  defendant  suffered  its 
platform  at  the  depot  to  be  without  proper  railings  and  steps  to 
protect  against  accidents  to  its  passengers  and  their  attendants. 
That  at  3  o'clock  A.  M.  on  the  morning  of  that  day,  plaintiff,  S.  B. 
Hamilton,  and  his  wife,  MoUie  Hamilton,  went  to  the  depot  to  ac- 
company and  assist  two  old  and  decrepit  friends  of  plaintiff  and 
his  wife,  to  wit,  Benjamin  Tolson  and  wife,  who  had  been  visiting 
at  their  house,  and  who  were  now  about  to  take  defendant's  east- 
bound  train  at  the  depot 

"  That  while  plaintiff's  wife  was  passing  along  the  platform,  as- 
sisting Tolson  and  wife  to  go  from  defendant's  waiting-room  in  the 
depot  and  to  get  aboard  the  defendant's  east-bound  train,  the  same 
being  the  customary  way  for  passengers  and  their  attendants  to 
go  for  such  purpose,  of  which  defendant  had  notice,  and  that,  be- 
ing wholly  unaware  of  danger,  plaintiff's  wife,  without  fault  or  neg- 
ligence on  her  part,  and  by  reason  of  defendant's  willful  and 
careless  disregard  of  its  duty  as  a  common  carrier  in  failing 
to  provide  safe  and  necessary  steps  and  railings  about  its  plat- 
forms and  approaches  thereto,  and  to  provide  necessary  lights 
burning  about  the  platform,  was  then  and  there  precipitated  from 

the  platform  and  thrown  violently  upon  the  ground,  whereby  she 
X-17 
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was  greatly  injured,  being  wounded  and  cut  insomuch  that  sh 
was  caused  great  pain  and  became  sick,  lame,  and  sore,  in  whic 
condition  she  has  since-continued  by  reason  of  the  injuries,  and  i 
compelled  in  consequence  of  the  same  to  go  about  on  crutches 
that  she  has  been  permanently  injured,  and  is  unable  to  attend  t 
her  household  duties. 

"  Plaintiff  sued  for  $25,000. 

"  The  defendant  answered  by  general  demurrer  and  special  es 
ception,  as  follows:  For  special  exception,  that  it  appears  fror 
the  petition  and  amendments  thereto  that  plaintiffs  were  not  : 
the  defendant's  depot  and  platform  as  passengers,  intending  t 
take  the  train,  but  were  on  the  platform  for  the  purpose  of  assist 
ing  adult  persons  in  taking  passage  on  the  train,  and  no  othc 
business,  as  alleged  in  the  petition  and  amendments,  and  defend 
ant  says  that  it  owed  plaintiff  no  special  duty  with  regard  to  th 
platform  at  the  time  of  the  alleged  injury  sustained,  and  thatde 
fendant  is  not  liable  in  law  therefor,  and  of  this  prays  judgment 

"The  court  sustained  this  exception  and  (the plaintiff  declinin: 
to  amend)  dismissed  the  case." 

Carter  &  Wynne,  for  appellant. 

There  were  no  briefs  on  file  for  appellee. 

Walker,  J.,  Commission  of  Appeals.  — The  court  erred 
we  think,  in  sustaining  defendant's  special  exception  to  the  plain 
tiff's  petition.  The  principle  seems  to  be  well  settled  that  . 
railroad  company  "is  under  a  special  duty  to  persons  who  coiw 
upon  its  premises  for  the  purpose  of  doing  business  with  it  as; 
common  carrier,  in  this  case  it  gives  an  invitation  as  well  a 
a  license,  and  does  so  under  the  expectation  of  profit  therefrom 
It  must  provide  and  maintain  for  them  safe  approaches  to  the  sla 
tion  and  safe  platforms."     Pierce  on  Railroads,  275. 

The  important  question  in  this  case  is,  whether  the  plaintil 
shows,  under  the  facts  alleged  in  his  petition,  that  he  and  his  wid 
are  persons  who  are  to  be  regarded  as  being  embraced  within  thi 
above  rule.  The  limitations  of  the  rule  as  to  those  who  are,  am 
those  who  are  not,  comprehended  within  it,  are  fully  stated  ii 
several  well-considered  cases  of  high  authority,  and,  without  at 
tempting  a  discussion  of  the  subject,  we  will  content  ourselvc 
with  following  what  seems  to  be  the  rule  established  by  those  de 
cisions,  to  the  effect  that  the  plaintiff  is  clearly  within  the  protec 
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tion  of  the  rule.  Among  those  to  whom  the  company  is  under 
this  obligation  are  "  persons  who  are  on  the  premises  to  welcome 
the  coming  or  speed  the  parting  guest."  See  Pierce  on  Rail- 
roads,  supra.  The  plaintiff  and  his  wife  occupied  that  relation, 
and  more ;  they  went  to  the  defendant's  depot  as  assistants  as  well 
as  friends,  in  order  to  aid  two  old  and  decrepit  persons  whose 
business  there  was  to  take  the  defendant's  train.  If  the  infirmities 
of  passengers  to  go  on  the  train  required  the  assistance  of  friends 
to  see  them  safely  on  board,  servants  or  friends  attending  them 
for  that  purpose  would  clearly  be  in  attendance  at  the  depot  under 
an  invitation  of  the  company  as  direct  as  that  given  to  the  pas- 
sengers themselves,  or  to  hackmen  who  carry  them  to  and  from 
the  station. 

In  the  case  of  Tobin  v.  Portland,  S.  &  P.  R.  Co.,  59  Me.  183 
(i),  where  a  hackman  who  was  accustomed  to  carry  passengers 
to  and  from  a  railroad  depot  was  injured  by  a  defect  in  the  plat- 
form, he  was  held  entitled  to  recover  upon  the  ground  that  he  was 
there  by  the  license  and  permission  of  the  railroad  company,  and 
by  the  accommodation  afforded  by  him  to  travellers  actually  con- 
tributed to  help  the  company's  business.  8  Am.  &  Eng.  R.  R. 
Cas.  551.  And  it  seems  to  have  been  taken  for  granted,  in  the 
case  of  Langan  v.  Iron  M.  &  S.  R.  R.  Co.,  72  Mo.  392  (2),  that 
where  a  person  was  at  a  station  helping  off  a  friend  with  his  trunk, 
the  company  was  bound  to  exercise  as  to  him  due  care.  As  to 
parties  speeding  and  welcoming  friends  at  railroad  stations,  the 
following  cases  are  compiled  in  18  Am.  &  Eng.  R.  R.  Cas.  156, 
showing  the  liability  of  the  company  for  injuries  occasioned  to 
such  parties  whilst  at  the  station,  viz,:  Lucas  v.  New  Bedford,  etc., 
R.  R.  Co.,  6  Gray,  64  (3)  ;  Keokuk  Packet  Co.  v.  Henry,  50  111. 
264  (4) ;  Doss  V.  Mo.,  etc.,  R.  R.  Co.,  59  Mo.  27  (5)  ;  Lanp^an  v. 
St.  Louis  R.  R.  Co.,  3  Am.  &  Eng.  R.  R.  Cas.  355  (6)  ;  McKone 
V,  Mich.  Central  R.  R.  Co.,  13  Am.  &  Eng.  R.  R.  Cas.  29. 

t.  The  Tobin  case  is  reported  in  9  III.  364,   is  reported   in  2  Am.  Neg. 

Am.  Neg.  Cas.  411.  Cas.  569. 

a.  A  note  of  the  Langan  case  ap-  5.  Doss  v.  Mo.  K.  &  T.  R*j  Co.,  59 

pears  in  9  Am.  Neg.  Cas.  554.  Mo.   27,  is  reported  in  4  Am.  Neg. 

3.  Lucas  V.  New  Bedford  &  T.  R.  Cas.  490. 

Co.,  6  Gray,  64,  is  reported  in  3  Am.  6.  See  note  of  the  Langan  case  in  9 

Keg.  Cas.  735.  Am.  Neg.  Cas.  534. 

4*  Keokuk  Packet  Co.  v.  Henry,  50 
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We  conclude,  Acrcfore,  that  the  judgment  ought  to  be  reversec 
and  the  cause  lemanded. 

PASSENGER  FALLING  OFF  STATION  PLATFORM- 
DUTY  OF  RAILROAD  COMPANY— REMARKS  OF  COUN 
SEL  ON  DAMAGES— ERROR.— In  an  action  to  recover  dam 
■gcs  for  injuries  eustAined  b;  the  wife  of  plaintiff  by  reason  of  be: 
falling  off  the  platform  of  one  of  defendant's  statiooB  at  night,  tht 
negligence  charged  being  the  neglect  and  failure  of  defendant  com 
pany  to  have  the  platform  of  its  depot  properly  lighted,  and  in  nol 
providing  a  watchman  to  asuGt  its  passengers  or  show  tbe  ap 
proaches  to  tbe  train,  it  vras  held  that  tbe  railway  company  was  noi 
bound  to  have  its  platform  absolutely  safe,  but  only  reasonably  S( 
under  tbe  circumstances,  yet  in  accomplishing  this  result  it  wai 
bound  to  use  more  than  ordinary  care  and  precaution.  Judgmeal 
for  plaintiff  for  $4,000  was  reversed  on  tbe  ground  of  error  in  per 
■nitting  improper  remarks  of  defendant's  counsel  on  the  question  oi 
damages  and  not  positively  excluding  the  same  from  the  considers 
tion  of  tbe  jury.  Supreme  Court,  Texas,  February,  189t.  GuU 
Colorado  and  Santa  Fe  Railway  Company  v.  Butcher,  8; 
Tex,  309. 


TEXAS  AND  PACIFIC  RAILWAY  COM- 
PANY V.  OOMSTOCK. 


Supreme  Court,  Texas,  February,  18^2. 
[Reported  in  83  Tei.  537.] 

RECEIVER'S  LIABILITY  FOR  CLAIMS.  — It  is  settled  by  repwtedde 
cisioDS,  that  by  reason  of  the  earnings  <A  the  road  having  been  invested  ii 
betterments  upon  tt,  and  of  the  property  having  been  returned  to  its  ownei 
with  the  improTetnents  upon  it,  and  of  the  discharge  of  the  receiver,  th< 
companj  became  liable  to  pay  all  claims,  which  accrued  during  the  re 
ceivership. 

CONTINUATION.— A  suit  for  damages  for  personal  Injuries  caused  h] 
negligence  brought  within  twelve  months  after  the  injurj  against  tin 
receiver  may  be  prosecuted  against  the  companj  hj  making  it «  partj  ti 
the  suit  after  the  discharge  of  the  receiver.  Such  proceedings  constitati 
but  one  suit.  No  new  cause  of  action  is  alleged  in  making  the  company  1 
party.  It  is  but  a  continuation  of  the  original  suit,  seeking  recover; 
against  a  new  psrtj  for  the  original  liabilitT-,  to  which  it  had  become  sub 
stituted  bj'  reason  of  its  having  appropriated  the  proceeds  of  a  fund  upoi 
which  the  plaintiff  hsd  en  equitable  claim  for  the  satisfaction  of  bi 
demand. 
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INJURED  AT  STATION.  — Judgment  for  plaintiff  for  injuries  sustained  at 
defendant's  railway  station  affirmed. 

Appeal  from  Tarrant     Tried  below  before  Hon.  R.  E.  Beck- 
ham.   The  facts  appear  in  the  opinion.     Judgment  affirmed. 

Finch  &  Thompson,  for  appellant 

Wynne  &  McCart,  for  appellee. 

Gaines,  Associate  Justice. — This  suit  was  brought  by 
the  appellee  originally  against  John  C.  Brown,  as  receiver  of  the 
Texas  and  Pacific  Railway  Company,  to  recover  damages  for 
personal  injuries  alleged  to  have  been  caused  by  a  failure  to 
provide  a  safe  platform  for  the  entrance  into  and  egress  from  its 
cars  by  passengers  upon  the  road  at  its  station  at  Blossom 
Prairie,  and  to  provide  proper  lights  so  that  they  could  pass  from 
the  ticket  office  to  the  cars  in  safety.  The  appellant  was  made  a 
party  defendant  by  an  amended  petition,  in  which,  in  addition  to 
the  facts  which  were  averred  to  have  caused  the  injury,  it  was 
alleged,  that  the  suit  in  which  the  receiver  had  been  appointed 
had  been  compromised ;  that  the  property  of  the  company  had 
been  returned  to  it,  with  betterments  of  the  value  of  two  and  one- 
half  millions  of  dollars  placed  upon  it  from  its  net  income  during 
the  receivership;  and  that  the  receiver  had  been  finally  dis- 
charged. The  prayer  of  the  amended  petition  was  for  judgment 
against  the  railway  company  alone. 

The  question  of  the  liability  of  this  appellant  for  claims  which 
accrued  during  the  receivership  of  John  C.  Brown  has  frequently 
been  considered  in  this  court,  and  it  is  settled  by  repeated  deci- 
sions, that  by  reason  of  the  earnings  of  the  road  having  been  in- 
vested in  betterments  upon  it,  and  of  the  property  having  been 
returned  to  its  owner  with  the  improvements  upon  it,  and  of  the 
discharge  of  the  receiver,  the  company  became  liable  to  pay  all 
claims  of  the  character  of  that  in  suit  in  this  case  which  accrued 
during  the  receivership.  Boggs  v.  Brown,  82  Tex.  41,  and  cases 
there  cited.  In  the  case  here  cited  it  was  also  held,  in  effect,  that 
the  plaintiff  could  sue  the  company,  although  he  had  not  in  the 
first  instance  reduced  his  claim  to  judgment  against  the  receiver. 
Therefore  the  court  erred  neither  in  overruling  the  general  de- 
murrer of  the  railway  company  nor  in  refusing  to  grant  a  new 
trial  on  the  ground  that  the  evidence  showed  no  liability  on  part  of 
the  company  for  the  acts  of  the  receivers,  servants,  and  agents. 
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But  the  railway  company  also  excepted  specially  to  the  petition, 
on  the  alleged  ground  that  the  allegations  showed  that  the  cause 
of  action  against  it  was  barred  by  the  Statute  of  Limitations  of  one 
year.  According  to  the  averments  in  the  amended  petition,  the 
injury  was  inflicted  on  the  5th  ol  April,  1888,  and  the  recdverwas 
discharged  on  the  31st  of  October,  18SS.  The  suit  was  first 
brought  against  the  receiver  only,  and  the  amended  petition  which 
made  the  company  a  party  defendant  was  not  filed  until  the  28th 
day  of  August,  1890.  It  is  insisted  that  the  court  erred  in  over- 
ruling the  special  exception,  because  if  the  action  was  not  barred 
within  one  year  from  the  time  of  infliction  of  the  injury,  it  was 
barred  within  one  year  from  time  the  company  resumed  possession 
of  the  property. 

If  the  suit  had  not  been  brought  against  the  receiver  mthin 
twelve  months  from  the  time  the  liability  accrued  against  him,  the 
action  would  have  been  barred  as  to  him,  and  there  would  have 
existed  no  cause  of  action  against  the  company.  But  as  the  record 
does  not  show  that  the  suit  was  not  brought  against  Brown  within 
the  year,  the  petition  not  disclosing  the  fact,  it  cannot  be  consid- 
ered on  the  special  exception.  It  should  have  been  pleaded  and 
proved  as  the  case  is  presented  by  the  record  before  us.  But  we 
presume  from  the  brief  of  appellant,  that  as  a  matter  of  fact  the 
original  petition  was  filed  in  due  time.  That  petition,  however, 
does  not  appear  in  the  transcript.  Therefore,  in  considering  the 
ruling  upon  the  exception,  we  will  treat  the  case  as  if  the  suitwas 
not  barred  as  to  the  receiver  at  the  time  it  was  instituted. 

Did  the  amended  petition  in  which  a  recovery  was  sought 
against  the  railway  company  set  up  a  new  cause  of  action?  We 
are  of  the  opinion  that  it  should  not  be  so  considered.  It  should 
be  deemed  rather  a  continuation  of  the  original  suit,  seeking  a  re- 
covery against  a  new  party  for  the  original  liabihty  to  which  it  had 
become  substituted  by  reason  of  its  having  appropriated  the  pro- 
ceeds of  a  fund  upon  which  the  plaintiff  had  an  equitable  claim 
for  the  satisfaction  of  his  demand.  Unless,  indeed,  the  company 
may  have  been  liable  for  the  acts  of  the  receiver  by  reason  of  hav- 
ing procured,  directly  or  indirectly,  his  appointment,  the  plaintiff 
had  no  cause  of  action  against  it  until  it  resumed  its  property  and 
the  receiver  was  discharged.  At  that  time,  as  we  hold,  the  receiver 
ceased  to  be  liable  in  any  capacity,  and  the  company  became 
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liable.  From  the  necessity  of  the  case  the  plaintiff  was  compelled 
to  prosecute  his  suit  against  the  latter,  since  he  could  not  recover 
against  the  former.  Not  having  abandoned  his  former  suit,  but 
merely  having  brought  in  the  party  who  had  become  liable  to  re- 
spond to  the  demand,  we  think  it  is  to  be  deemed  one  continuous 
suit,  and  that  the  Statute  of  Limitations  cannot  be  invoked  to  de- 
feat it 
It  is  complained,  also,  that  the  verdict  is  contrary  to  the  law  and 

the  evidence,  both  upon  the  issue  of  negligence  on  part  of  the  re- 
ceiver and  upon  that  of  contributory  negligence  on  part  of  the 
plaintiff.  We  deem  it  a  profitless  task  to  discuss  the  testimony. 
We  have  carefully  considered  it,  and  think  it  sufficient  to  warrant 
the  finding  of  the  jury  upon  both  issues.  It  is  more  satisfactory 
than  most  verdicts  which  come  before  us  in  this  class  of  cases. 

If  the  jury  believed  the  testimony  of  the  plaintiff  himself,  the 
damages  awarded  were  not  excessive.  There  is  hardly  a  conflict 
between  his  testimony  and  that  of  the  only  witness  who  testified 
for  the  defendant  upon  any  important  fact  in  the  case,  and  the 
record  discloses  no  reason  why  the  jury  should  not  have  given 
credit  to  his  testimony  as  to  the  extent  of  his  injuries.  We  con- 
clude, therefore,  that  the  damages  are  not  excessive. 

We  find  no  error  in  the  judgment,  and  it  is  affirmed. 

Rehearing  refused. 

FALLING  FROM  STATION  PLATFORM  —  INSTRUC- 
TION.  —  In  Texas  and  Pacific  Railway  Company  v.  Brown, 

78  Tex.  397  (1890),  an  action  for  damages  for  injuries  sustained  by 
a  passenger,  after  alighting  from  defendant's  train,  falling  from  the 
•itation  platform,  judgment  for  plaintiff  for  $5,000  affirmed.  It  was 
held  that  ''the  court  properly  instructed  the  jury  that  it  was  the 
duty  of  the  railway  company  to  provide  good  and  safe  places  of 
egress  from  its  platform  at  such  places  as  persons  would  naturally  or 
ordinarily  go ;  it  appearing  that  the  way  prepared  was  zigzag  in 
course  and  not  visible  from  darkness,  and  the  plaintiff  was  ignorant 
of  the  place  and  had  left  the  platform  in  a  natural  direction." 

INTOXICATED  PERSON  KILLED  BY  TRAIN  ON 
TRACK  —  DUTY  OF  CARRIER  —  INSTRUCTION.  —  In 
Missouri  Pacific  Railway  Company  v.  Evans,  71  Tex.  361 
(1888),  it  was  held  that  **  it  cannot  be  conceded  to  one  incapable  of 
protecting  himself  from  the  voluntary  use  of  intoxicants,  that  by 
entering  a  train  from  which  he  is  forbidden,  and  without  the  knowl- 
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edge  or  consent  of  the  conductor,  that  thereby  be  can  impose  upon 
the  railway  company  any  duty  beyond  ordinary  care  to  protect  bim 
from  injury  while  upon  the  train,  and  to  leave  bim  in  a  reasonably 
safe  condition.  If  intoxication,  to  the  extent  of  insensibiHty,  is 
chargeable  as  negligence  when  contributing  to  personal  injury  it 
would  follow  that  a  less  degree  of,  or  partial,  intoxication  would 
not  excuse  or  dispense  with  the  duty  of  self  protection  by  proper 
care  to  avoid  danger."  So  held  in  action  to  recover  damages  for 
death  of  person  who  while  on  track,  having  been  put  off  defendant's 
train,  was  struck  by  train.  Judgment  for  plaintiff  reversed,  for 
erroneous  charge  as  to  duty  of  defendant  toward  the  deceased  and 
for  holding  that  mental  incapacity  occasioned  by  intoxication  ex- 
cused the  deceased  from  any  care  whatever  for  his  safety. 


MISSOURI  PACIFIC  RAILWAY  COMPANY 
V.  UOHNSON. 

Supreme  Court,  Texas,  November,  1888, 
[Reported  In  7a  Tex.  95.] 

RAILROAD  TRACK  — REPUTATION  — EVIDENCE.— Evidence  »s  to 
the  general  reputation  that  a  railroad  track  wu  In  bad  condition  naj  be 
■dmiulble  for  the  purpoae  of  showing  knowledge  of  the  companj  of  the 
condition  of  the  road. 

INSTRUCTIONS.—  When  evidence  1*  introduced  for  «  special  purpose  that 
Is  not  competent  upon  the  main  Issue,  the  court  In  its  charge  should  con- 
fine its  consideration  to  the  particular  Issue  to  which  it  is  relevant;  but  a 
failure  to  give  an  appropriate  Instruction  unless  a  special  charge  has  been 
Bsked  Is  not  cause  for  reversal. 

PERSONAL  EXAMINATION— An  examination  hj  a  pb}rslclan  Into  the 
phjslcal  condition  of  one  claiming  damages  for  permanent  injuries  in- 
flicted on  his  peraon,  maj  be  ordered  by  the  court  when  considered  neces- 
sary to  attain  the  ends  of  justice,  and  one  or  more  disinterested  experts 
should  be  selected  bj  the  parties  or  designated  bj  the  court ;  but  plaintiff's 
refusal  to  permit  himself  to  b«  examined  bj  a  physician  obnoxious  to  bim 
is  not  ground  for  reversal. 

RAIN  AND  SNOW— CONDITION  OF  TRACK.— The  mei«  eontinnance 
of  wet  weather  with  a  fall  of  iaow,  is  no!  such  an  unexpected  and  unfore- 
seen contingency  as  will  relieve  a  railroad  company  from  liability  to  a 
passenger  for  injuries  resulting  to  htm  from  the  failure  to  keep  the  road 
track  In  repair,  whereby  a  train  was  derailed  (i). 


I.  In  Miasotmi  Pacific  Railway 
Co.  V.  MiTCHBLL,  73  Tex.  171  (1888), 
an  action  for  Injuries  suffered  by  a 


married  woman  in  a  railroad  wreck, 
it  was  held  that  where  the  petition 
suted  In  deiall  the  Injuries  to  legs. 
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BROKEN  RAIL— FROST— LATENT  DEFECT.— If  the  break  in  the  rail 
caused  the  injury  and  was  a  sudden  fracture  brought  about  bj  cold  weather, 
which  the  oompanj  did  not  have  time  to  discover,  and  if  delects  in  the  track 
did  not  contribute  to  it,  then  the  company  was  not  liable,  provided  the 
nil  before  the  accident  was  such  as  a  person  of  competent  skill  might 
reasonably  presume  upon  inspection  to  be  free  from  liability  to  such 
fracture. 

PERSONAL  INJURIES— EVIDENCE.— Where  physicians  who  examined 
the  plaxntifF  a  short  time  after  he  was  injured  testified  that  they  thought 
his  injuries  were  slight  and  that  he  would  soon  recover  and  the  plaintiff 
testified  that  he  had  not  recovered,  that  he  dragged  his  right  leg  in  walk- 
ing, could  not  lie  on  his  right  side  or  back,  that  he  had  lost  in  weight,  and 


bee,  etc.,  and  alleged  that  she  "  suf- 
fered great  physical  and  mental  pain 
u  the  result  of  the  injuries,"  it  was 
competent  for  a  physician  to  testify 
that  from  the  injuries  she  was  threat- 
ened with  miscarriage.  It  was  also 
held  that  where  it  was  claimed  that 
tlie  dangerous  condition  of  the  track 
was  attributable  to  unprecedented 
niOf  snow,  and  cold,  and  the  testi- 
mony showed  that  there  was  much 
continuous  rain  and  some  snow  for  a 
considerable  time  before  the  accident* 
while  the  case  did  not  call  for  a  charge 
apon  the  subject,  yet  it  was  not  im- 
proper to  charge  upon  the  subject 
''that  the  railway  company  would  not 
be  liable  if  the  defect  (a  broken  rail) 
that  caused  the  accident  was  brought 
abont  by  weather  unusual  and  unprece- 
dented, against  which  the  company 
coold  not  have  guarded  by  the  use  of 
proper  care  and  skill."  Verdict  for 
tSfOoo  actual  damages  was  not  ex- 
oeasiTe,  but  |6,ooo  exemplary  dam- 
ages reversed  for  erroneous  instruction 
00  damages,  and  judgment  reversed 
nnleis  the  exemplary  damages  were 
remitted.  The  claim  for  exemplary 
damages  was  remitted  and  judgment 
for  ts^ooo  actual  damages  affirmed. 

In  Texas  ft  Pacific  Railway  Co. 
V,  Corky.  64  Tejt.  85  (1885),  judg- 
ment for  plaintiff,  who  was  injured  in 
the  hip  and  spine  by  reason  of  the 
Ctt  in  which  he  was  a  passenger 
being  thrown   from   the   track,  was 


In  Texas  &  Pacific  Railway  Co. 
V,  Hamilton,  66  Tex.  93  (1886),  judg- 
ment for  plaintiff  for  $1,500,  who  was 
injured  by  reason  of  defendant's  train 
being  derailed  due  to  a  defective 
wheel  on  one  of  the  coaches  and  to  de- 
fective rails,  was  affirmed. 

In  Sam  Antonio  and  Aransas 
Pass  Railway  Co.  v.  Robinson,  73 
Tex.  377  (1889),  action  for  damages 
for  injuries  sustained  by  plaintiff  in  a 
wreck  of  defendant's  train  owing  to 
alleged  defective  track,  judgment  for 
plaintiff  for  $10,000  was  reversed  on 
the  ground  of  erroneous  instructions 
as  to  damages  and  negligence.  The 
court  below  charged  the  jury :  "Where 
a  railroad  car  containing  passengers  is 
thrown  from  the  track  and  a  passen- 
ger who  has  paid  his  fare  is  there- 
by injured,  the  presumption  is  that 
the  accident  resulted  either  from  the 
fact  that  the  track  was  out  of  order, 
or  that  the  train  was  badly  managed, 
or  both  combined,  and  the  burden  is 
on  the  defendant  company  to  ishow  by 
preponderance  of  evidence  that  it  was 
not  negligent  In  any  of  these  respects." 
Held,  error.  In  that  it  invaded  the 
province  of  the  jury  in  finding  negli- 
gence as  a  fact  from  the  evidence.  The 
charge  was  also  upon  the  weight  of 
evidence.  Where  an  allegation  of  loss 
from  liability  to  pursue  a  lucrative 
profession  was  withdrawn,  it  was  error 
that  a  charge  may  have  allowed  such 
loss  to  be  computed  in  the  finding  of 
amount  of  damages. 
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suffered  continmllj  from  hcaciacbe  to  which  he  had  not  been  before  sub- 
ject: HeUf  that  the  testimonj  of  the  phjsicUns  who  saw  the  plaintiff 
oolj  a  short  time  after  the  injury  was  not  necessarilj  in  conflict  with  the 
eridence  of  the  plaintiff  and  of  a  phjsician  who  saw  him  at  a  later  period, 
the  latter  testifjing  that  the  phdntiff's  condition  indicated  that  his  injuries 
were  serious  and  permanent. 

EXEMPLARY  DAMAGES  — GROSS  NEGLIGENCE  — INSTRUCTION. 
— A  charge  which  thoagh  it  gives  correctlj  the  law  applicable  to  the  right 
to  recoTer  exemplar/  damages  for  personal  injuries  alleged  to  have  been 
inflicted  bj  gross  n^Ugence,  jet  fails  to  charge  that  the  acts  of  gross  neg- 
ligence must  have  contributed  to  the  plaintiff's  injury,  is  error.  The  un- 
safe and  bad  condition  of  a  railroad  bed  will  not  of  itself  authorize  a 
verdict  for  exemplarj  damages  in  favor  of  one  injured  bj  the  derailing  of 
a  passenger  car;  it  must  be  shown  that  the  unsafe  condition  of  the  road  at 
the  place  where  the  accident  occurred  was  the  result  of  gross  negligence 
and  that  it  contributed  to  the  injury. 

VERDICT— DAMAGES.— Verdict  for  $10,000  for  personal  injuries  not  ex- 
cessive, but  $3,500  for  exemplarj  damages  reversed  for  erroneous  instruction. 

Appeal  from  l/pshur.  Judgment  reversed.  The  facts  appear 
in  the  opinion. 

J.  R.  Burnett,  for  appellant 

N.  W.  FiNLEY  and  H.  CHILTON,  for  appellee. 

GaineSy  Associate  Justice. — In  December,  1887,  certain 
coaches  of  a  passenger  train  operated  by  the  appellant  company 
were  derailed  near  the  town  of  Troupe  in  Smith  county.  The 
appellee  was  a  passenger  upon  the  train  at  the  time  of  the  acci- 
dent; the  car  upon  which  he  was  being  conveyed  was  overturned, 
and  he  was  injured.  He  brought  this  suit  to  recover  damages, 
both  actual  and  exemplary,  for  the  injury. 

During  the  trial  the  plaintiff  having  introduced  evidence  tending 
to  show  gross  neglect  on  part  of  the  defendant  in  failing  for  a  long 
time  to  keep  in  repair  the  road  it  was  operating,  was  permitted  to 
prove  over  the  objection  of  the  defendant  that  it  was  the  general 
reputation  in  the  community  along  the  line  of  the  road  that  the 
track  was  in  bad  order.  It  is  to  be  presumed  that  the  evidence 
was  admitted  for  the  purpose  of  showing  that  the  company  had 
knowledge  of  the  defective  condition  of  the  road.  The  evidence 
may  have  been  admissible  for  this  purpose,  though  it  seems  to  us 
it  was  unnecessary.  The  condition  of  the  track,  as  is  show^n  by  all 
the  evidence,  had  not  materially  changed  for  several  months  prior 
to  the  accident ;  and  if  that  condition  were  such  as  plaintiff  claimed 
it  to  be  —  unsafe  by  reason  of  old  and  worn-out  rails,  ties  rotten  at 
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the  ends  so  that  they  afforded  no  protection  to  the  rails,  etc., — the 
want  of  repair  was  visible  and  manifest,  and  the  company  must  be 
held  to  have  known  of  it  Not  to  know  it  would  be  greater  negli- 
gence than  to  know  it  and  not  repair,  and  as  a  matter  of  fact  it 
would  be  absurd  to  presume  that  for  this  long  period  of  time  the 
•company's  officers  did  not  have  actual  knowledge  of  the  defective 
condition  of  the  track. 

It  not  appearing  that  the  agents  of  the  company  charged  with 
the  duty  of  keeping  the  roadbed  in  repair  lived  in  or  were  brought 
directiy  into  communication  with  the  community  in  which  the 
reputation  was  sought  to  be  proved,  it  may  be  doubted  whether, 
under  all  the  circumstances,  evidence  of  general  reputation  should 
have  been  admitted.  But  was  the  appellant  prejudiced  by  the  in- 
troduction of  the  evidence?  It  will  appear  further  on  in  this 
opinion  the  verdict  for  exemplary  damages  can  not  be  permitted 
to  stand,  and  hence  it  is  unnecessary  to  discuss  the  effect  of  the 
evidence  upon  the  verdict  of  the  jury  in  that  particular. 

Its  effect  upon  the  finding  for  actual  damages  will  be  disposed 
of  in  connection  with  the  question  of  the  correctness  of  the  ruling 
of  the  court  in  the  admission  of  the  evidence  of  Col.  T.  R.  Bonner, 
which  is  raised  in  the  second  assignment.  That  witness  was  per- 
mitted to  state,  over  objection  of  defendant,  that  he  wrote  a  letter 
to  the  local  treasurer  of  the  company  in  St.  Louis  informing  him 
of  the  condition  of  the  road.  The  testimony  was  objected  to  on 
the  grounds  that  the  original  letter  should  have  been  produced  or 
its  absence  accounted  for,  and  that  notice  to  the  local  treasurer 
was  not  notice  to  the  company.  Admitting  that  the  treasurer  was 
the  agent  of  the  company  in  regard  to  this  matter,  notice  should 
first  have  been  given  to  defendant  to  produce  the  letter.  If  it 
should  be  held  that  the  letter  did  not  pass  into  defendant's  cus- 
tody, then  it  should  have  been  shown  that  the  plaintiff  could  not 
produce  it.  The  evidence  was  clearly  inadmissible.  But  as  to  its 
effect  upon  the  verdict  for  exemplary  damages  the  admission 
becomes  immaterial.  But  did  the  admission  of  this  evidence  and 
that  of  the  general  reputation  as  to  the  condition  of  the  road 
operate  to  the  prejudice  of  appellant  upon  the  main  issue  ? 

It  was  clearly  the  purpose  of  the  testimony  not  to  prove  the 
main  fact  —  the  negligence  of  the  defendant — but  to  show  knowl- 
edge.   But  it  is  held  that  when  evidence  is  introduced  for  a  special 
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purpose  that  is  not  competent  upon  the  main  issue,  it  is  the  duty  ot 
the  court  in  the  charge  to  confine  its  consideration  to  the  particular 
issue  upon  which  it  is  relevant.  In  such  a  case  a  charge  of  that 
character  is  proper.  But  the  rule  in  this  court  is  not  to  reverse 
lor  a  mere  failure  to  give  an  appropriate  instruction  unless  a 
special  charge  had  been  asked,  sufficient  at  least  to  call  the  atten- 
tion of  the  court  to  the  necessity  of  ^ving  some  instruction  upon 
the  point.  It  frequeody  occurs  that  evidence  not  admissible 
upon  the  main  issue  is  admitted  for  a  special  purpose,  and  that 
the  object  of  its  admission  is  so  obvious  that  the  jury  can  not  be 
misled.  It  seems  to  us,  therefore,  that  the  reason  of  the  rule 
which  requires  a  special  request  for  an  instruction  applies  in  such 
case  with  undiminished  force.  Moreover,  we  arc  of  opinion  that 
the  jury  could  not  have  been  misled  in  this  particular  case.  The 
evidence  was  but  cumulative,  and  tended  but  slightly  to  establish 
a  fact  upon  which  the  other  testimony  was  overwhelming  on  be- 
half of  the  plaintiff.  A  cloud  of  witnesses,  some  of  whom  had  walked 
over  the  track,  testified  to  facts  which  showed  beyond  controversy 
its  defective  condition.  Even  the  testimony  of  defendant's  wit- 
nesses tended  to  establish  the  same  conclusion.  The  testimony  of 
its  roadmaster  showed  that  the  iron  was  fourteen  or  fifteen  years 
old,  that  some  of  the  ties  were  rotten,  and  that  the  bed  was  in  bad 
condition  on  account  of  rain  and  snow.  He  stated  that  track 
walkers  had  to  be  kept  upon  the  road  to  flag  the  trains  in  case  of 
danger,  and  from  his  testimony  it  is  to  be  inferred  that  this  was 
an  extraordinary  precaution  taken  on  account  of  the  condition  of 
the  road.  His  testimony  that  92,002  ties  out  of  116,160  neces- 
sary to  tie  the  road  had  been  put  down  in  1884  and  subsequent 
to  that  time,  docs  not  weigh  against  the  testimony  of  the  witnesses 
who  swore  that  many  of  the  ties  were  rotten  at  the  end  so  as  not 
to  support  the  rails,  and  that  in  some  places  two  or  more  of  such 
ties  were  to  be  found  in  succession.  All  defendant's  witnesses  vir- 
tually admitted  that  the  condition  of  the  road  was  bad,  but  claimed 
that  it  was  due  to  bad  weather.  Under  this  state  of  the  case  it  is 
unreasonable  to  suppose  that  the  evidence  had  any  effect  upon 
the  minds  of  the  jury  so  far  as  the  main  issue  was  concerned,  and 
its  admission,  therefore,  was  harmless  error. 

It  is  also  assigned  that  the  court  erred  in  refusing  to  compel 
the  plaintiff  to  submit  to  a  physical  examination  by  physicians  in 
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order  to  determine  the  extent  of  his  injuries.  The  facts  relating 
to  this  matter,  as  shown  by  the  bill  of  exceptions,  are :  That  the 
<ourt  did  make  the  order ;  that  the  defendant  presented  Dr.  Hicks 
and  Dr.  Daniels  to  make  the  examination,  and  that  the  plaintifiF 
declined  to  be  examined  by  Dr.  Hicks,  assigning  no  other  reason 
except  his  personal  aversion  to  that  gentleman.  He  expressed 
his  willingness  to  be  examined  by  any  other  respectable  physician. 
Dr.  Daniels  declined  to  make  the  examination  alone.  These  facts 
being  reported  to  the  court,  it  refused  to  compel  the  plaintifiF  to 
submit  to  the  examination  by  Dr.  Hicks.  In  this  we  think  there 
was  no  error.  There  is  authority  for  holding  that  when  the  ends  of 
justice  demand  it  such  an  examination  may  be  compelled. 
Schroeder  v,  R'y  Qo.,^  47  Iowa,  375 ;  R'y  Co.  v.  Thul,  29  Kan. 
466;  Turnpike  Co.  v.  Bailey,  37  Ohio  St.  104.  The  Supreme 
Court  of  Iowa  finds  a  precedent  for  the  practice  in  that  of  the 
Ecclesiastical  Courts  of  England  in  cases  of  divorce  when  the 
question  of  impotency  is  involved.  This  question  was  before  this 
court  in  the  case  of  the  I.  &  G.  N,  R'y  Co.  v.  Underwood,  64 
Tex.  463.  The  court,  without  deciding  positively  that  an  exam- 
ination can  be  compelled,  say  that  it  should  not  be  ordered  unless 
the  application  therefor  showed  that  it  was  necessary  to  attain  the 
ends  of  justice,  and  intimate  that  in  no  case  would  the  judgment 
be  reversed  if  the  plaintifiF  had  shown  himself  willing  to  be  exam- 
ined by  competent  persons.  We  only  decide  here  that  the  court 
did  not  err  in  refusing  to  compel  plaintifif  to  be  examined  by  the 
one  physician  to  whom  he  expressed  an  objection,  although  this 
objection  did  not  go  to  the  competency  or  integrity  of  the 
physician  proposed.  If  this  power  should  be  exercised  at  all,  it 
should  be  by  the  appointment  by  the  court  of  one  or  more  dis- 
interested experts,  either  of  its  own  selection  or  such  as  may  be 
agreed  upon  by  both  parties. 

The  court  in  the  sixth  paragraph  of  the  charge  instructed  the 
jury  as  follows:  '*The  defendant  company  would  not  be  liable  in 
this  case  and  you  will  find  for  the  defendant  if  the  proof  shows 
that  the  accident  was  directly  caused  by  an  unprecedented  spell 
of  bad  weather,  as  sudden  freezes  and  thaws,  and  that  this  spell 
of  weather  could  not  have  been  guarded  against  by  human  fore- 
sight, skill,  and  judgment.  If,  however,  the  road  had  been  out  of 
repair  before  the  bad  weather  set  in,  and  proper  judgment  was 
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not  used  beforehand  to  put  the  roadbed  in  good  condition,  and 
tlw  injury  resulted  from  a  bad  cooditioo  of  tlie  road  and  imper- 
fect and  bad  track  and  road,  and  the  same  could  have  been 
avoided  by  proper  sldll  and  judgiiient,  then  tbc  company  cannot 
defeat  a  recovery  by  proof  tbat  the  accident  was  caused  by  an 
unprecedented  speU  of  bad  weatber." 

This  charge  is  assigned  as  error,  and  in  snpport  of  the  assign- 
ment the  proposition  is  submitted  that  "  it  made  appellant  liable 
for  the  consequences  of  unprecedented  bad  weather  whether  ap- 
pellant could  or  should  have  anticipated  such  bad  weather  or  not, 
and  whether  the  alleged  prior  negligence  caused  or  contributed 
Id  the  accident  or  not,  and  the  charge  was  too  onerous,  and  was 
misleading." 

We  do  not  assent  to  the  proposition  that  a  mere  continued 
spcW  of  wet  weather  with  a  fall  of  snow  is  such  an  unexpected  and 
unforeseen  contingency  as  will  relieve  a  railroad  company  from 
liability  to  a  passenger  for  injuries  resulting  to  him  from  the  fail- 
ure to  keep  the  track  in  repair.  In  R.  R.  Co.  v.  Halloren,  53 
Tex.  47,  the  accident  resulted  from  a  n-ashout  caused,  as  wit- 
nesses testified,  by  "  the  hardest  rain  at  and  about  the  locality  of 
the  accident  which  any  of  the  witnesses  had  ever  seen  in  that  part 
of  the  country."  The  section  boss  had  passed  over  the  track  but 
a  short  time  before  the  accident,  and  found  it  in  safe  condition. 
The  accident  occurred  at  night.  The  court  held  that  under  this 
state  of  facts  the  court  should  have  charged  the  jury  that  the 
company  was  not  responsible  unless  those  in  charge  of  the  train 
knew  of  the  washout 

In  R.  R.  Co.  V.  Pomeroy.  67  Tex.  498,  it  was  held  that  the  com- 
pany could  not  defend  itself  against  a  claim  for  damages  resulting 
from  insufficient  water  ways  by  showing  that  the  flood  which  caused 
the  injury  had  been  of  very  infrequent  occurrence,  but  that  in  or- 
der to  excuse  itself  tt  must  show  that  it  was  such  an  extraordinary 
flood  as  has  not  occurred  in  that  locality  within  the  memory  of 
persons  then  living.  We  think  in  this  climate  railroad  companies 
must  provide  against  the  dangers  resulting  from  continuous  rains 
and  melting  snow.  If  the  break  in  the  rail  caused  the  injury,  and 
was  a  sudden  fracture  brought  about  by  cold  weather,  which  the 
company  did  not  have  time  to  discover,  and  if  defects  in  the  track 
did  not  contribute  to  it.  then  the  company  was  not  liable  —  pro- 
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vidcd  the  rail  before  the  accident  was  such  as  a  person  of  compe- 
tent skill  might  reasonably  presume  upon  inspection  to  be  free 
from  liability  to  such  fracture.  The  portion  of  the  charge  under 
consideration  might  well  have  been  confined  to  this  view.  In  so 
far  as  it  was  not  so  restricted  it  was  liberal  to  the  defendant  In 
so  far  as  it  charges  that  the  company  was  liable  if  the  accident  was 
caused  by  defects  in  the  road  caused  by  bad  weather,  and  if  such 
defects  could  have  been  provided  against,  the  charge  was  certainly 
correct  We  think  the  charge  not  subject  to  the  criticism  made 
upon  it  We  are,  however,  cited  to  the  case  of  Louisville  City  R'y 
V,  Weams,  80  Ky.  420  (i),  which  holds  that  an  instruction  that  a 
carrier  "  was  bound  as  far  as  human  foresight  and  care  would  en- 
able it"  to  carry  a  passenger  in  safety  was  erroneous,  from  which 
it  is  to  be  inferred  that  it  is  claimed  that  the  words  "  human  fore- 
sight, skill,  and  judgment"  in  the  instruction  in  question  were  "too 
onerous  and  misleading,"  though  this  is  not  distinctly  submitted  in 
appellant's  proposition. 

In  Hutchinson  on  Carriers  it  is  said :  "  In  Christie  v.  Griggs 
(2),  Sir  James  Mansfield,  C.  J.,  stated  the  law  upon  the  subject  to 
be  that  while  a  carrier  did  not  warrant  the  safety  of  the  passenger 
as  a  carrier  did  that  of  the  goods,  he  was  nevertheless  bound  to 
provide  for  his  safe  conveyance  *  as  far  as  human  care  and  fore- 
sight will  go,'  and  this  or  equivalent  language  has  been  employed 
almost  universally  in  subsequent  cases  in  which  the  obligation 
to  the  passenger  has  been  defined."  See  §  501  and  numerous 
cases  cited.  Also,  Dougherty  v.  Railroad  Co.  (Mo.),  8  S.  W.  Rep. 
900  (3),  and  cases  cited.  See  also  L.  &  N.  R'y  Co.  v.  Ruter's 
Adm'r,  28  Am.  and  Eng.  R.  R.  Cas.  (Ky.)  167. 

It  is  also  complained  that  the  verdict  for  actual  damages  is  ex- 
cessive. The  plaintiff's  sufferings  were  not  great;  his  expenses 
and  loss  of  time  inconsiderable.     But  he  received  an  injury  near 


I.  Louisville  City  R'y  Co.  v. 
Weams,  80  Kjr.  420,  is  reported  in  3 
Am.  Ncg.  Caa.  502. 

3-  In  Christie  v.  Griggs,  2  Camp. 
79*  ao  action  against  a  proprietor  of  a 
•tajtc  coach  for  negligence,  whereby 
the  coach  broke  down,  and  the  plain- 
tiff, travelling  by  it  as  a  passenger,  was 
^iiTt,  it  was  held  that  to  prove  negli- 


gence, it  is  prima  facie  enough  to  give 
evidence  of  the  coach  having  broken 
down ;  from  which  negligence  will  be 
presumed. 

3.  See  Dougherty  v.  Mo.  Pac.  R.  R. 
Co.,  9  Mo.  App.  478;  also  81  Mo.  325, 
and  97  Mo.  647,  reported  in  4  Am. 
Neg.  Cas.  329,  532,  and  597. 
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the  small  of  his  back,  from  which,  as  he  testified,  be  had  not  re- 
covered. He  dragged  his  right  leg  in  walking;  he  could  not  lie 
upon  his  side  or  back ;  he  suffered  continually  from  headache,  to 
which  he  had  not  been  previously  subject;  and  had  lost  twenty- 
four  pounds  in  weight.  Dr.  Walker,  who  was  sworn  in  his  behalf, 
testified  that  his  symptoms  indicated  that  he  had  received  a  spinal 
injury,  which  affected  his  nervous  system ;  that  he  had  examined 
plaintiff  and  found  that  in  his  leg  there  was  loss  both  of  motiOD 
and  of  sensation ;  that  when  such  injuries  were  slight  they  resulted 
in  a  speedy  recovery,  and  the  fact  that  some  six  months  had  passed 
without  material  improvement  indicated  that  his  injuries  were  seri> 
ous  and  permanent  He  also  testified  that  in  such  a  case  the 
disease  was  liable  at  anytime  to  result  in  paralysis.  His  opinion 
was  that  plaintiffs  injuries  were  permanent,  and  would  probably  so 
result.  The  physicians  who  were  sworn  for  defendant  testified 
that  they  attended  the  plaintiff  a  short  time  after  the  accident,  and 
thought  his  injuries  were  slight  and  that  he  would  soon  recover. 
They  were  not  examined  upon  a  hypothetical  case  based  upon  the 
evidence,  and  their  testimony  is  not  necessarily  in  conflict  with 
that  of  Dr.  Walker.  We  must  presume  that  the  jury  believed 
that  the  plaintiff  testified  the  truth  in  regard  to  his  symptoms,  and 
that  Dr.  Walker's  opinion,  based  upon  the  facts  so  testified  to,  as 
well  as  his  own  observation  and  examination  of  the  plaintiff,  was 
correct,  and  if  so  we  cannot  say  the  verdict  is  so  excessive  as  to 
authorize  us  to  set  it  aside. 

The  assignment  that  the  charge  upon  exemplary  damages  is 
error  we  think  well  taken.  The  charge  is  as  follows :  "  Exemplary 
damages  are  recoverable  where  there  is  willful  misconduct,  or  such 
an  entire  want  of  care  which  would  raise  the  presumption  of  con- 
scious indifference  to  the  consequences;  as  where  the  injury  was 
done  willfully  or  was  the  result  of  that  reckless  indifference  to  the 
rights  of  others  which  is  equivalent  to  an  intentional  violation  of 
them ;  or  if  defendant  company  knew  of  the  defects  and  operated 
the  road  indifferent  to  the  passengers  thereof,  they  would  be  liable 
in  exemplary  damages ;  but  if  the  injury  resulted  from  causes  such 
as  are  described  in  defendant's  answer,  which  could  not  have  been 
avoided  by  the  exercise  of  skill  and  judgment,  as  before  explained, 
it  would  not  only  defeat  actual  but  exemplary  damages."  The 
vice  in  the  foregoing  charge  is  that  it  fails  distinctly  to  tell  the 
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jury  that  the  acts  of  gross  negligence  upon  which  the  recovery  of 
exemplary  damages  is  predicted  must  have  contributed  to  the 
accident.  The  trial  judge  probably  meant  this,  but  the  idea  is  not 
distinctiy  conveyed.  The  jury  may  well  have  considered  them- 
selves authorized  by  this  instruction  to  give  exemplary  damages 
on  account  of  the  general  bad  condition  of  the  road,  although  the 
ties,  roadbed,  and  iron,  except  as  to  the  fracture  which  caused  the 
derailment,  were  in  perfect  condition  at  the  place  of  the  accident 
This  was  an  important  issue  upon  the  question  of  the  recovery  of 
exemplary  damages  and  should  have  been  clearly  presented.  It 
is  not  a  mere  omission  to  charge,  but  it  is  a  misleading  instruction 
and  is  therefore  fatal  to  the  verdict  for  exemplary  damages. 

The  appellee  will  be  afforded  the  opportunity  to  remit  the 
recovery  for  exemplary  damages,  and  if  this  be  done  the  judgment 
will  be  affirmed;  otherwise  it  will  be  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


MEXICAN  CENTRAL  RAILWAY  COMPANY 

V.  LAURIOELLA. 

Supreme   Courts    Texas,  November,  1894» 
[Reported  in  87  Tex.  277.) 

BURDEN  OF  PROOF— INSTRUCTION.  — Where  the  court  charged  the 
jury,  in  sabstance,  that  thej  should  find  for  the  plaintiff  if  thej  believed 
that  the  accident  was  caused  either  bj  the  running  of  the  train  at  a  dan- 
gerous rate  of  speed,  or  bj  the  negligent  loading  of  the  piles,  or  bj  the 
failure  to  keep  a  careful  lookout  for  obstructions  on  the  track,  or  bj  two  or 
more  of  these  causes  combined ;  and  if  thej  believed  from  a  preponder- 
ance of  evidence  that  the  train  was  not  run  at  a  dangerous  rate  of  speed 
etc.,  they  should  find  for  defendant ;  it  was  held  error  as  it  shifted  the  but, 
den  of  proof  on  the  defendant,  as  it  did  not  devolve  upon  defendant  the 
dtttj  of  showing  bjr  evidence  of  a  preponderating  weight  that  the  accident 
was  not  the  result  of  its  negligence,  but  was  not  reversible  error. 

PRESUMPTION  OF  NEGLIGENCE.  — It  is  a  reasonable  and  sound  doc- 
trine, that  when  a  passenger  is  injured  by  an  accident,  such  as  the  derail- 
ment of  a  train  at  a  place  where  the  track  and  train  are  entirely  under  the 
control  of  the  railway  company,  a  presumption  of  negligence  arises,  and 
in  order  for  the  company  to  exonerate  itself  from  liability  for  the  injury, 
»— 18 


4  America.v  .Vegl/ge.vce  Cases. 

fl  mnst  adduce  rridracr  la  show  thai  the  accideat  could  Dot  have  beiii 
aroided  bj  the  exercise  of  the  ntma«t  cat«  and  foresight  rcasonablj  com. 
patible  with  a  prosecutioo  of  it 


Error  to  Court  of  Civil  Appeals  for  Fourth  District,  in  an  ap- 
peal bom  the  District  Court  of  £1  Paso  County.     Judgtuent  af- 

"  This  was  an  appeal  from  a  judgment  for  $4,750  for  personal 
injuries  inflicted  on  the  plaintiff  in  a  wreck  o(  a  railway  train  in 
which  he  was  a  passenger.  It  was  the  third  judgment  rendered 
for  plaintiff  upon  verdicts,  the  first  two  of  which  had  been  set  aside 
by  the  trial  court. 

"  The  petition  for  writ  of  error  complained : 

"  I.  The  Court  of  Civil  Appeals  erred  in  holding  that  the 
charge  of  the  District  Court  was  not  erroneous,  to  the  injury  of  ap- 
pellant in  the  particulars  complained  of  in  the  third  assignment 
of  error,  as  stated  In  the  opinion  of  the  Court  of  Civil  Appeals,  as 
(ollows:  'The  third  assignment  of  error  complains  that  the 
seventh,  eighth,  and  ninth  paragraphs  of  the  charge  impose  the 
burden  of  proof  on  appellant  to  show  by  a  preponderance 
of  the  evidence  that  it  was  not  guilty  of  negligence  in  causing  the 
injuries  to  plaintiff  In  the  particulars  charged,  when  taken  in  con- 
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—  Baggage  car. —  HOUSTON  & 
Texas  Ckktral  R'v  Co.  v.  Clem- 
HONS,  55  Tex.  S8  (iSSi)  was  an 
action  for  damages  for  injuries  re- 
ceived by  plaintiff  in  a  wreck  of  de- 
fendant's train,  alleged  to  be  caui^ed 
by  negligence  of  defendant's  servants 
and  by  the  use  of  inferior  and  inade- 
quate machinery.  It  appeared  from 
plaintifT's  testimony  that  he  had  gone 
into  the  baggage  car  to  get  a  drink  of 
naier,  and  the  wreck  occurred  while 
he  was  there,  by  the  train  running 
over  a  mule  on  the  track.  It  appeared 
thai  plaintiff  was  a  railroad  man  and 
knew  that  passengers  were  prohibited 
from  riding  in  the  baggage  car. 
There  was  a  verdict  (or  plaintiff  for 
f:,2oo.  On  appeal,  judgment  was  re- 
versed, the  court  holding  that  plain- 
tiff    was      guilty     of      contributory 


negligence  in  remaining  in  the  bag- 
gage car,  he  knowing  that  it  was 
more  dangerous  there  than  In  the 
passenger  car,  and  danger  would  have 
been  avoided  by  remaining  in  the 
passenger  car. 

CoTu     on      track  —  Derailmenl.  — 

In  Nbw  York,  Tbxas  and  Mexican 
Railway  Co.  v.  Grbbn,  90  Tex.  257 
(1896),  an  action  for  damages  for  in 
juries  sustained  by  a  passenger  in  a 
derailment  of  defendant's  train  caused 
by  running  over  a  calf  on  the  track, 
judgment  for  plaintiff  was  reversed, 
on  a  question  of  practice,  it  being 
held  that  the  refusal  of  the  witness  to 
answer  a  material  question  in  the 
cross -interrogatories  is  ground  for 
suppressing  the  deposition  on  motion, 
and  it  was  error  to  overrule  defend- 
ant's motion  to  suppress  the  deposi 
tion. 
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nection  with  the  preceding  paragraphs  of  the  charge.  We  do  not 
think  the  charge  open  to  the  criticism  placed  upon  it,  and  the 
burden  of  proof  is  not  shifted  to  appellant.'  The  third  assignment 
referred  to  is  as  follows :  *  The  charge  of  the  court  was  error,  for 
the  reason  that  the  seventh,  eighth,  and  ninth  paragraphs  of  the 
same  impose  the  burden  of  proof  on  defendant  to  show  by  a  pre- 
ponderance of  the  evidence  that  it  was  not  guilty  of  negligence  in 
causing  the  injury  to  plaintiff  in  the  particulars  charged.* 

"  2.  Error  *  in  holding  that  the  District  Court  did  not  err  in 
refusing  to  grant  a  new  trial  when  the  judge  of  said  District  Court 
believed  the  evidence  insufficient  to  support  the  verdict,  and  over- 
ruled the  motion  for  new  trial  to  get  rid  of  the  case.'  " 

J.  P.  Hague,  T.  A.  Falvey,  and  Waters  Davis,  for  plaintiff 

in  error, 
W.  B.  Brock  and  Stanton  &  Turney,  for  defendant  in  error. 
Gaines,  Ch.  J. — The  defendant  in    error  brought  this  suit 
against  the  Mexican  Central  Railway  Company  to  recover  dam- 
ages for  personal  injuries.     He  with  others  were  being  transported 
over  the  road  of  the  defendant  company  upon  a  freight  train, 
under  a  contract  of  passage  made  with  the  company  by  his  em- 
ployer.    There  was  a  derailment  of  the  train  upon  which  he  was 
being  carried,  and  he  was  thereby  injured.     His  relation  to  the 
company  was  that  of  a  passenger.     The  train  consisted  of  freight 
cars  to  which  a  caboose  was  attached,  and  he  took  his  position 
upon  a  car  which  was  loaded  in  part  with  piles.     It  was  alleged, 
that  the  accident  was  caused  by  the  running  of  the  train  at  a  dan- 
gerous rate  of  speed,  by  the  negligent  manner  in  which  the  piling 
was  loaded  upon  the  cars,  and  by  negligently  running  over  a  bull 
which  was  found  upon  the  track.     The  company  denied  its  negli- 
gence, and  also  pleaded,  that  plaintiff  was  guilty  of  contributory 
negligence  in  not  taking   passage  upon   the  caboose,  where  he 
would  have  escaped  injury,  and   in  taking  a  position  upon  the 
freight  car  where  he  was  subjected  to  increased  risk.     This  writ  of 
wror  is  prosecuted  for  the  purpose  of  reversing  a  judgment  of  the 
Court  of  Civil  Appeals,  which  affirmed  the  judgment  of  the  trial 
court  in  his  favor. 

The  court  upon  the  trial  charged  the  jury,  in  substance,  that 
they  should  find  for  the  plaintiff  if  they  believed  that  the  accident 
^•to  caused  either  by  the  running  of  the  train  at  a  dangerous  rate 
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of  speed,  or  by  the  negligent  loading  of  the  piles,  or  by  the  fail- 
ure to  keep  a  careful  lookout  for  obstructions  on  the  track,  or  by 
two  or  more  of  these  causes  combined,  unless  they  should  find  as 
thereinafter  instructed ;  and  proceeded  to  instruct  them,  in  effect, 
that  if  they  believed  from  a  preponderance  of  evidence  that  the 
train  was  not  run  at  a  dangerous  rate  of  speed,  and  that  the  piles 
were  not  negligently  loaded  on  the  cars,  and  that  the  employees 
of  the  company  did  not  fail  to  keep  a  proper  lookout,  they  should 
find  for  the  defendant.  Then  followed  a  charge  upon  contribu- 
tory negligence,  to  which  no  objection  is  made.  Upon  the  issues 
as  to  the  negligence  of  the  defendant,  the  charge  shifted  the  bur- 
den of  proof  and  placed  it  upon  the  company,  and  was  therefore 
erroneous.  Although  the  derailment  of  the  train  may  have  been 
sufficient  to  raise  the  presumption  of  negligence,  yet  it  did  not 
devolve  upon  the  defendant  the  dut\'  of  showing  by  evidence  of  a 
preponderating  weight  that  the  accident  was  not  the  result  of  its 
negligence.  It  was  entitled  to  a  verdict  if  the  evidence  upon  the 
issue  was  balanced — that  is,  if  it  preponderated  on  neither  side. 
Clark  V.  Hills,  67  Tex.  148. 

It  does  not  follow,  however,  as  we  think,  that  the  judgment 
should  be  reversed.  ''Where  an  accident  happens  upon  a  railway 
from  which  a  passenger  sustains  an  injury  by  the  breaking  down 
of  the  carriage,  or  by  the  running  off  of  the  train,  or  by  the  spread- 
ing or  the  breaking  of  the  rails,  the  very  nature  of  the  occurrence 
will  he  prima  facte  evidence  of  negligence  in  the  company  or  its 
servants."  Hutch,  on  Carr.,  §  800.  The  rule  thus  stated  by 
the  eminent  author  cited  is  very  generally  recognized.  Dawson  v. 
Railway  Co.,  7  Hurl.  &  N.  1037  (i);  Carpue  v.  Railway 
Co.,  5  Q.  B.  747  (2) ;  Feital  v.  Railway  Co.,   109  Mass.    398 


I.  In  Dawson  v,  Manchester,  Shef- 
field &  Lincolnshire  K*y  Co.,  5  L.  T., 
N.  S.  682,  7  H.  &  N.  Z037,  it  was  held 
that  when  an  accident  happens  to  a 
passenger  on  a  railwajr,  either  by  the 
carriage  breaking  down  or  running  off 
the  rails,  that  is  prima  facie  evidence 
of  negligence  on  the  part  of  the  com- 
panjr  and  such  evidence,  if  not  re- 
butted bjr  evidence  on  the  company's 
part,  will  justify  a  verdict  against  the 
company. 


3.  The  facts  in  Carpue  v.  London  & 
Brighton  R'y  Co.,  5  Q^.  B.  747,  the 
facts  were:  A  railway  company  w«ls 
empowered  to  make  a  railway*  which 
all  persons  were  to  have  the  liberty  of 
using  with  carriages,  on  payment  of 
tolls.    The  company  was  also  empow- 
ered to  provide  locomotive  en^nes, 
and  charge  for  their  use,  and  to  use 
locomotive  engines  and  carriag^ea  for 
the  conveyance  of  passengers,  and  to 
charge  for  such  conveyance,  in  addi* 
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(i);  Cartis  v.  Railway  Co.,  l8  N  Y.  534  (2) ;  Edgeiton  v.  Railway 
Co.,  39  N.  Y.  227  (3)  ;  George  v.  Railway  Co.,  34  Ark.  613  (4)  ; 
Railway  Co.  v,  Williams,  74  Ind.  462  (5)  ;  Tuttle  v.  Railway  Co.^ 
40  Iowa,  236  (6)  ;  Railway  Co.  v.  George,  19  111.  510.  The  rule 
is  also  recognized  in  Railway  Co.  v.  Smith,  74  Tex.  276  (7), 
although  the  decision  in  that  case  can  not  be  deemed  an  authori- 
tative ruling  upon  the  point.  It  is  a  reasonable  and  sound  doc- 
trine, that  when  a  passenger  is  injured  by  an  accident,  such  as  the 
derailment  of  a  train  at  a  place  where  the  track  and  train  are 
entirely  under  the  control  of  the  company — that  is  to  say,  where 
they  are  not  interfered  with  by  any  extraneous  force — a  pre- 
sumption of  negligence  arises,  and  that,  in  order  for  the  company 
to  exonerate  itself  from  liability  for  the  injury,  it  must  adduce 
evidence  to  show  that  the  accident  could  not  have  been  avoided 
by  the  exercise  of  the  utmost  care  and  foresight  reasonably  com* 
patible  with  a  prosecution  of  its  business. 

The  defendant  upon  the  trial  of  this  case  sought  to  excuse  the 
accident  by  showing  that  it  was  caused  by  a  bull  upon  the  track, 
which  was  not  discovered  by  the  servants  of  the  company  in  charge 
of  the  train.  It  introduced  testimony  to  show  that  the  bull  had 
been  struck  by  another  train  which  had  passed  some  hours  before 
the  time  of  the  accident,  and  had  been  left  in  a  crippled  condition 


tion  to  the  tolls,  within  a  limited 
tmoQDt.  It  was  enacted  that  no  action 
ihould  he  prosecuted  against  any  per 
•on  for  anything  done,  or  omitted  to 
be  done,  in  pursuance  of  the  act,  or  in 
the  execution  of  the  powers  given  by 
it,  without  twenty  days*  notice  in  writ- 
ing. A  declaration  against  the  com- 
panj  charged  that  they  were  owners 
of  the  railway,  and  of  carriages  used 
for  the  conveyance  of  passengers  along 
it  for  reward ;  that  the  plaintiff  be- 
came a  passenger  in  one  of  the  car- 
ritges,  for  reward  to  them ;  and  it  be- 
came their  duty  to  use  due  care  in  con- 
veyiog  him.  Breach,  that  they  did  not 
use  doe  care  in  conveying  him,  but  so 
negligently  conducted  themselves  in 
carrying  him,  and  managing  the  car- 
riage in  which  he  was  passenger,  the 
train  to  which  it  was  attached,  and 


the  engine,  whereby  It  was  drawn 
upon  the  railway,  that  the  carriage 
was  thrown  off  the  rails,  and  the  plain- 
tiff injured:  —  Held,  that  no  notice 
of  action  ^s  necessary,  the  company 
being  sued  in  their  capacity  of  carriers, 
and  not  for  anything  done  or  omitted 
under  the  act. 

1.  See  note  of  this  case  in  9  Am. 
Neg.  Cas.  447. 

2.  The  Curtis  case  is  reported  in  9 
Am.  Neg.  Cas.  606. 

3.  See  note  of  this  case  in  9  Am. 
Neg.  Cas.  617. 

4.  There  is  a  note  of  this  case  in  9 
Am.  Neg.  Cas.  53. 

5.  Note  of  this  case  in  9  Am.  Neg. 
Cas.  289. 

6    There  is  a  note  of  this  case  in  9 
Am.  Neg.  Cas.  332. 
7.  See  note  on  page  290,  post. 
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so  close  to  the  side  of  the  track  that  it  was  struck  by  the  step  of 
the  engine  and  made  to  flounder  under  the  cars,  and  thereby  to 
cause  the  derailment.     If  this  be  true,  we  are  clearly  of  the  opin- 
ion that  the  accident  was  the  result  of  the  negligence  of  the  com- 
pany's servants  in  charge  of  the  train  that  first  struck  the  bull  and 
left  it  wounded  upon  the  side  of  the  track.     When  the  wreck  oc- 
curred, the  engine  and  tender  with  two  cars  remained  upon  the 
track  and  ran  two  miles  or  more  before  the  engineer  discovered 
the  cars  in  the  rear  had  become  uncoupled.    The  fireman  who  was 
upon  the  engine  testified  upon  the  trial,  and  it  is  evidence  that  he 
knew  nothing  about  the  bull's  being  upon  the  track  until  long  after 
the  accident  had  happened.     The  engineer  was  not  examined.    If 
a  lookout  was  kept,  the  company  did  not  show  it.    If  the  bull  was 
upon  the  track,  it  would  seem  that  by  the  use  of  proper  diligence 
it  might  have  been  discovered  in  time  to  have  been  frightened  out 
of  the  way  of  the  train.     There  was  no  attempt  to  prove  that  the 
animal  rushed  suddenly  upon  the  track  from  some  cover  where  he 
could  not  have  been  seen  if  there  had  been  a  lookout.     If,  there- 
fore, the  defendant's  witnesses  were  mistaken  in  their  theory  that 
the  bull  was  crippled  and  lying  very  near  the  track,  and  if  the  bull 
had  merely  strayed  upon  it  and  was  uninjured,  it  appears  that  a 
proper  lookout  might  have  discovered  it  in  time  to  have  averted 
the  danger.    It  was  testified,  that  the  animal,  it  being  in  the  night- 
time, could  not  have  been  discovered  at  a  greater  distance  than 
400  yards,  and  that  the  train  could  not  have  been  stopped  under 
1 ,000  yards.     Yet  it  was  negligent  not  to  keep  a  lookout,  so  as  to 
discover  it  in  time  to  blow  the  whistle,  and  thereby,  if  possible,  to 
frighten  it  off  the  track.     In  short,  if  the  bull  had  been  crippled 
by  one  train  and  left  sufficiently  near  the  track  so  as  to  be  struck 
by  another,  this  was  negligence ;   if  it  was  uninjured,  it  was  equally 
negligent  not  to  have  discovered  it  and  to  have  blown  the  alarm 
in  order  to  frighten  it  away. 

In  our  opinion,  therefore,  the  testimony  upon  the  issue  of  the 
defendant's  negligence  fails  to  show  that  the  accident  might  not 
have  been  avoided  by  the  exercise  of  that  high  degree  of  care 
required  of  carriers  of  passengers,  and  wholly  fails  to  meet  the 
presumption  arising  under  the  circumstances  from  the  fact  of  the 
derailment.  The  evidence  clearly  showed  a  derailment.  We  are 
therefore  of  the  opinion  that  the  evidence  showed  that  the  com- 
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pany  was  negligent,  and  warranted  the  jury  in  coming  to  no  other 
conclusion.  It  is  therefore  manifest  that  the  erroneous  charge 
worked  no  injury  to  the  defendant,  and  in  such  a  case  the  judg- 
ment will  not  be  reversed.  Railway  Co.  v,  Delahunty,  53  Tex. 
212,  and  cases  there  cited.  It  may  also  be  doubted  whether  the 
jury  were  misled  by  the  instruction,  since  they  were  told  in  the  last 
paragraph  of  the  charge  that  the  burden  of  the  proof  was  upon  the 
plaintiff  to  show  by  a  preponderance  of  evidence  his  right  to  re- 
cover. 

The  trial  judge  in  overruling  the  motion  for  a  new  trial  expressed 
a  doubt  as  to  the  sufficiency  of  the  evidence,  and  it  is  assigned 
that  for  that  reason  it  was  error  not  to  grant  the  motion.  It  may 
be  that  the  opinion  of  the  learned  judge  as  to  the  weight  of  the 
evidence  should  have  constrained  him  to  set  aside  the  judgment ; 
but  the  fact  remains  that  he  refused  the  motion,  and  thereby  ap- 
proved the  verdict.  In  determining  the  question  raised  by  the 
assignment  upon  the  court's  ruling  in  this  particular,  the  Court  ot 
Civil  Appeals  properly  considered  only  the  evidence  as  shown  by 
the  statement  of  facts,  and  not  the  reasons  given  by  the  judge  for 
his  ruling.  The  conclusion  of  that  court  is  final  upon  the  ques- 
tion, and  we  have  no  power  to  revise  it. 

We  presume  the  doubt  of  the  trial  judge  as  to  the  correctness 
of  the  finding  of  the  jury  must  have  been  as  to  the  issue  of  con- 
tributory negligence.  Upon  that  issue  the  testimony  was  conflict- 
ing. But  the  charge  of  the  court  very  clearly  presents  the  law  of 
contributory  negligence  as  applicable  to  the  particular  facts  of  the 
case,  and  no  error  has  been  assigned  upon  the  instructions  in  that 
particular. 

For  the  reasons  given,  the  judgments  of  the  Court  of  Civil 
Appeals  and  that  of  the  trial  court  are  affirmed. 

DERAILMENT  OF  TRAIN— TRAVELLING  ON  FREE 
PASS.— Gulf,  Colorado  &  Sante  Fe  Railway  Co.  v.  Mc- 

Gown,  65  Tex.  640  (1886),  was  an  action  for  damages  for  jjersonal 
mjuricB  caused  by  the  derailment  of  defendant's  train,  on  which  the 
plaintiff  was  at  the  time  a  passenger,  travelling  on  a  free  pass. 
Verdict  and  judgment  for  plaintiff  for  $1,000  which,  on  appeal, 
*'M  affirmed.  It  was  held  that  a  common  carrier  of  passengers 
cannot  by  contract  relieve  itself  from  responsibility,  or  even  limit 
its  liability,  for  injuries  to  a  passenger  resulting  from  the  negligence 
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of  itself  or  its  employees  or  agents,  in  the  scope  of  their  employ- 
ment ;  and  this  is  so  with  reference  as  well  to  passengers  travelling 
free  of  charge  as  to  those  paying  full  fare.  The  liability  of  a 
carrier  of  passengers  does  not  depend  on  the  fact  that  compensation 
for  the  passenger  has  been  paid  to  it,  but  the  same  degree  of  care  is 
incumbent  on  the  carrier  in  the  case  of  a  passenger  travelling  on  a 
free  pass  as  in  the  case  of  one  paying  full  fare. 


TEXAS  AND  PACIFIC  RAILWAY  COMPANY 

V.  OVERALL. 

Supreme  Courts  Texas^  Norvemher^  1891, 

[Reported  in  82  Tex.  247.] 

PASSENGER  STANDING  AT  OPEN  DOOR  OF  CAR— HAND  IN- 
JURED BY  DOOR  BEING  CLOSED  — CONTRIBUTORY  NEG- 
LIGENCE.—  Where  plaintiff,  a  passenger  on  defendant's  train,  was 
standing  by  the  door  of  the  car  while  the  train  was  stopped  at  a  station, 
the  door  shutter  being  open,  and  his  hand  rested  upon  the  door  frame 
against  which  the  shutter  closed,  and  while  in  that  position  the  door  was 
closed,  injuring  his  little  finger;  and  a  brakeman,  who  might  have  seen 
plaintiff's  hand,  although  there  was  no  proof  that  he  did  see  it,  appears  to 
have  closed  the  door,  it  was  held  that  the  evidence  showed  negligence  on 
the  part  of  plaintiff  in  resting  with  his  hand  in  danger.  Held,  also,  that  it 
was  not  the  duty  of  the  brakeman  to  see  that  the  plaintiff  was  taking  care 
of  himself,  and  he  had  a  right  to  presume  that  the  passenger  was  taking 
such  care. 

Appeal  from  Marion.  The  facts  appear  in  the  opinion.  Judg" 
ment  for  $200  reversed. 

F.  H.  Prendergast,  for  appellant. 

W.  T.  Armistead  and  J.  A.  Armistead,  for  appellee. 

Gaines,  Associate  Justice, — The  appellee  was  a  passenger 
on  the  train  of  the  appellant  railway  company.  The  train  having 
stopped  at  a  station,  and  the  door  of  the  car  in  which  he  had  been 
riding  being  opened  and  fastened,  he  took  position  on  the  plat- 
form with  his  hand  resting  upon  the  jamb  upon  which  the  door 
was  swung  and  with  his  little  finger  inside  the  cleat  against  which 
the  door  fitted  when  closed.  As  he  testified,  while  standing  in 
that  position  a  brakeman  entered  the  car  and  suddenly  closed  the 
door.     The  end  of  his  finger  was  caught  between  the  door  and 
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cleat  and  was  injured.  The  brakeman  denied  that  he  shut  the 
door,  and  testified  that  it  was  closed  by  a  woman,  who  did  it  in 
order  to  enter  the  water-closet.  The  appellee  also  testified,  "  the 
man  who  shut  the  door  could  see  me  and  see  where  my  hand  was 
when  he  shut  the  door." 

The  appellee  having  obtained  a  verdict  and  judgment  upon  the 
facts  as  stated,  the  appellant  made  a  motion  for  a  new  trial,  which 
was  overruled. 

One  ground  of  the  motion  was,  that  the  plaintiff  was  negligent 
and  that  his  negligence  contributed  to  the  injury.  Another  was. 
that  the  evidence  did  not  show  negligence  on  part  of  the  company. 
These  questions  are  now  presented  to  us  by  proper  assignments. 

It  seems  to  us  that  the  act  of  the  defendant  in  placing  his  hand 
in  such  a  position  upon  the  jamb  of  the  door  that  it  would 
certainly  be  injured  by  anyone  closing  the  door  was  an  act  of 
negligence.  The  door,  though  "  securely  fastened,"  was  capable 
of  being  suddenly  closed,  and  was  likely  to  be  closed  by  either 
passengers  or  employees  of  the  company,  and  especially  by  per- 
sons who  desired  to  enter  the  water-closet  of  the  car. 

But  should  it  be  conceded  that  the  plaintiff  was  not  negligent, 
the  verdict  is  still  without  sufficient  evidence  to  support  it  The 
evidence  authorized  the  jury  to  find  that  the  brakeman  was  the 
person  who  closed  the  door ;  but  there  was  nothing  to  show  that 
in  doing  so  he  was  guilty  of  negligence.  If  in  fact  he  had  seen 
the  position  of  the  plaintiffs  finger  and  had  then  closed  the  door 
regardless  of  the  consequences,  even  the  negligence  of  the  plaintiff 
would  not  have  exonerated  the  company  from  liability  for  the 
injury.  Where  one  negligently  places  himself  in  a  dangerous  sit- 
uation, and  another  discovers  his  danger  in  time  to  avoid  the 
injury,  it  becomes  the  duty  of  the  latter  to  exercise  due  care  to 
avoid  it  But  the  fact  that  the  brakeman  could  have  seen  the 
dangerous  position  of  the  plaintiffs  finger  does  not  prove  that  he 
did  see  it  If  we  are  to  resort  to  presumptions,  the  presumption 
is  in  favor  of  his  innocence.  The  fact  being  essential  to  the  plain- 
tiffs recovery,  the  burden  was  upon  him  to  establish  it  If  it  had 
been  the  duty  of  the  brakeman  to  see  that  the  plaintiff  was  taking 
proper  care  of  himself,  the  fact  that  he  could  have  discovered  the 
danger  would  have  been  material.  But  such  was  not  the  brake- 
man's  duty.     He  had  the  right  to  presume  that  the  plaintiff  was 
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conducting  himself  with  prudence,  and  it  was  not  his  duty  to  see 
that  such  was  the  fact. 

For  the  refusal  of  the  court  to  grant  a  new  trial,  the  judgment 
is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


HOUSTON    AND   TEXAS    CENTRAL   RAIL- 
WAY  COMPANY  V.   MOORE. 

Supreme  Courts  Texas ^  Galveston  Term^  1878. 

[Reported  in  49  Tex.  31.] 

RULES  AND  REGULATIONS.— A  railway  company,  as  a  common  car- 
rier of  passengers,  has  the  right  to  make  reasonable  regulations  for  con- 
ducting its  business. 

REASONABLE  RULE  —  FREIGHT  TRAINS.—  A  regulation  of  a  railway 
company  that  freight  and  passengers  will  be  carried  on  its  road  in  sepa- 
rate trains,  is  a  reasonable  regulation;  and  if  a  party,  in  violation  of  the 
rule  that  passengers  may  not  ride  on  freight  trains,  rides  on  such  a  tradp 
and  is  injured,  he  cannot  recover  against  the  company. 

WRECK  OF  FREIGHT  TRAIN— RAILROAD  COMPANY  NOT  LIA- 
BLE FOR  DEATH  OF  PERSON  RIDING  ON  TRAIN  AGAINST 
RULES. —  Where  a  person  boarded  a  freight  train,  having  knowledge  that 
it  was  against  the  rules  of  the  railway  company  to  ride  on  such  train,  al- 
though he  was  so  riding  with  the  knowledge  and  consent  of  the  conductor, 
and  a  wreck  occurring  he  was  killed,  it  was  held,  from  the  facts  of  the 
case,  that  the  railway  company  had  not  contracted  with  the  deceased  to 
carry  him  as  a  passenger  and  an  action  could  not  be  maintained  for  his 
death. 

Error  from  Harris,     yudgment  reversed. 

"  On  August  ID,  1872,  William  C.  Moore,  husband  of  Mary  A. 
Moore,  was  on  a  freight  train  running  on  the  Houston  and  Texas 
Central  Railway  between  Hempstead  and  Houston.  At  a  point 
about  two  miles  and  a  half  west  of  Hockley  station,  the  train  ran 
off  the  track,  and  Moore  received  injuries,  from  the  effects  of 
which  he  died. 

**  March  3,  1873,  Mary  A.  Moore  brought  suit  against  the  rail- 
way company,  in  her  own  right,  and  as  mother  and  natural  guard- 
ian of  William  J.  Moore,  aged  about  thirteen  years,  and  Mattie 
F.  Moore,  aged  about  eight  years.  The  plaintiff  alleged  that  her 
husband  came  to  his  death  by  the  negligence  of  the  defendant. 
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its  agents  and  servants,  under  circumstances  such  as  to  make  the 
defendant  liable,  and  claimed  damages  to  the  amount  of  fifty 
thousand  dollars. 

"The  defendant  excepted  to  the  petition  because  the  proper 
parties  were  not  shown  to  have  been  made ;  pleaded  the  general 
issue;  and  specially  alleged  in  defense  that  the  car  or  train  on 
which  the  deceased  was,  at  the  time  he  received  the  injury,  was  a 
freight  train,  and  that' he  was  on  said  train  without  the  consent  of 
the  defendant,  and  knowingly  in  violation  of  defendant's  orders 
and  instructions;  that  the  injuries  were  the  result  of  the  gross 
negligence  and  carelessness  of  the  deceased,  and  not  owing  to 
the  negligence  or  carelessness  of  the  defendant,  its  servants  or 
agents. 

"The  testimony  is  sufficiently  given  in  the  opinion. 

"Upon  the  exceptions,  the  court  made  the  following  order, 
forming  part  of  the  judgment:  'Exceptions  to  parties  plaintiff 
sustained  so  far  as  minor  plaintiffs  are  concerned,  the  court  hold- 
ing, that,  since  the  Statute  of  1 870,  a  suit  can  only  be  brought  by 
special  guardian,  if  there  is  one,  and  demurrer  overruled.'  And 
in  the  instructions,  the  court  directed  the  jury  to  find  damages  to 
the  plaintiff,  *  and  not  to  her  children's  loss,  if  liable,  the  company 
is  liable  to  them  in  an  action  when  brought' 

•*The  jury  returned  a  verdict  for  plaintiff  for  five  thousand  dol- 
lars, upon  which  judgment  was  rendered.  Writ  of  error  by  the 
defendant. 

GOLDTHWAITE  &  TURNER,  for  plaintiff  in  error. 

Waller,  Cook,   Harris  &  Masterson,  for  defendant  in 

error. 

Moore,  Associate  Justice. — It  is  obvious  from  an  inspec- 
tion of  the  record,  that  this  action  was  brought  under  the  Act  of 
February  2,  1862,  authorizing  the  heirs,  representatives,  or  rela- 
tives of  deceased  persons  to  sue  for  and  recover  damages,  when 
the  death  of  the  ancestor,  relative,  testator,  or  intestate  has  been 
caused  or  occasioned  by  the  negligence,  culpable  or  wrongful  act  of 
another;  or  at  least  that  it  was  so  treated  and  regarded  in  the  court 
below.  Evidently  there  is  a  manifest  difference  in  respect  to  the 
parties  by  whom  the  action  may  be  maintained,  and  the  character 
of  damages  which  may  be  recovered,  when  the  suit  is  under  the 
Constitution  instead  of  the  Statute.     (Paschal's  Dig.,  art.   15,  ct 
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seq. ;  Const.  1869,  art.  12,  §  30.)  That  there  is  no  such  con- 
flict, however,  between  the  provisions  of  the  Statute  and  Constitu- 
tion, so  that  the  former  is  abrogated  by  the  latter,  seems  to  be 
decided,  by  the  majority  of  the  court,  in  the  case  of  Houston  and 
Texas  Central  Railway  Co.  v.  Bradley  (guardian,  etc.),  45  Tex. 
171;  although  it  is  said  in  the  opinion  that  "  the  effect  of  the  con- 
stitutional provision  on  the  Act  of  1 862  is  not  raised  by  the  plead- 
ings, and  not  discussed  in  the  briefs."  That  action,  however,  like  the 
present  one,  though  based  upon  the  Statute,  was  brought  after 
the  adoption  of  the  Constitution.  If  the  Statute  was  repealed  by  the 
Constitution,  whether  the  effect  of  such  repeal  had  been  raised  in 
the  pleading  or  discussed  in  the  briefs  or  not,  as  there  would  have 
been  no  authority  of  law  for  such  an  action  as  authorized  by  the 
statute,  the  judgment  could  not  have  been  affirmed.  The  point 
in  the  mind  of  the  judge  by  whom  the  opinion  was  prepared,  to 
which  reference  is  had  in  the  remark  which  I  have  quoted,  relates, 
I  suppose,  to  a  question  which  might  have  been  made  in  that  case, 
touching  the  right  of  parties  entitled  to  an  action  under  the  Con- 
stitution as  well  as  the  Statute,  to  recover  in  the  same  suit 
exemplary  damages  as  well  as  such  as  are  given  by  the  Statute. 

But  if  we  concede  that  a  recovery  might  be  had  in  one  action 
for  all  such  damages  as  a  party  may  be  entitled  to,  either  under 
the  Constitution  or  Statute,  and  that  separate  and  consecutive 
actions  may  be  maintained  by  the  different  parties  named  in  the 
Constitution,  as  appellee  did  sue  for  or  recover  exemplary  damages, 
whether  the  court  below  erred  in  its  ruling  upon  appellant's  ex- 
ceptions, or  whether  the  judgment  in  appellee's  favor  for  the  entire 
damages  assessed  by  the  jury,  leaving  appellant,  in  the  opinion  of 
the  presiding  judge,  subject  to  other  actions  of  like  character  by 
the  children  of  the  deceased  husband,  must  be  determined  by 
reference  to  the  Statute  upon  which,  as  we  have  said,  the  action 
and  judgment  are  based. 

The  plain  and  obvious  purpose  and  effect  of  the  Statute  are  to 
give  to  the  parties  therein  named  an  action  similar  in  character 
to  that  which  might  have  been  maintained  by  the  party  injured  if 
death  had  not  ensued,  when  death  ensues  by  the  means  or  under 
the  circumstances  indicated  in  it.  But,  as  counsel  for  appellant 
says,  "  the  Act  pregnantly  negatives  the  construction  which  would 
authorize   a   succession   of  independent   actions   by  the  several 
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parties  entitled."  Unquestionably,  it  may  be  brought  by  all  or 
any  one  of  the  parties ;  but  whether  brought  by  one  or  all,  it  is 
brought  for  the  sole  and  exclusive  benefit  of  the  surviving  hus- 
band, wife,  child  or  children,  and  parents  of  the  deceased,  who  are 
alive  at  the  date  of  the  recovery.  If  the  suit  is  brought  by  only 
one  of  the  parties  entitled,  and  he  dies  pending  the  action,  it  does 
not  abate,  but  it  may  be  prosecuted  to  judgment  in  the  name  or 
names  of  some  one  or  more  of  the  parties  entitled.  Unquestion- 
ably, all  parties  entitled  to  share  in  the  recovery  may,  and  no 
doubt  should,  more  appropriately  join  in  the  suit;  but  if  some 
of  them  fail  or  neglect  doing  so,  any  one  of  them  may  maintain 
and  prosecute  it ;  but  he  must  do  so  for  the  benefit  of  the  other 
parties  as  well  as  himself.  If  a  recovery  is  had,  whether  the  suit 
is  brought  by  one  or  all,  the  amount  recovered  "shall  be  divided 
amongst  the  persons  entitled  under  the  Act,  or  such  of  them  as 
shall  then  be  alive,  in  such  shares  as  the  jury  shall  find  and 
direct" 

To  enable  the  jury  to  make  this  division,  where  all  parties  en- 
titled have  not  joined  in  the  suit,  the  petition  should  show  all 
amongst  whom  the  amount  recovered  should  be  divided ;  and  the 
judgment  should  award  to  each  of  the  parties  for  whose  benefit 
the  action  is  brought,  the  share  as  found  and  directed  by  the  jury. 
When  it  appears,  from  an  inspection  of  the  petition,  that  it  does 
not  contain  the  proper  averments  to  enable  the  court  to  distribute 
the  damages  as  contemplated  by  the  Statute,  it  is  subject  to  ex- 
ception; and  when  the  facts  are  sufficiently  exhibited  by  the 
pleading,  but  the  judgment  fails  to  divide  the  damages  assessed 
by  the  jury  amongst  the  parties  as  directed  by  the  Statute,  it  is 
error. 

It  is  also  insisted,  by  the  appellant,  that  the  judgment  is  er- 
roneous and  should  be  reversed,  because  appellee's  husband,  when 
injured,  was  not  a  passenger,  but  was,  as  he  well  knew,  wrongfully 
on  appellant's  cars. 

It  appears,  on  the  face  of  appellee's  petition,  that  the  deceased, 
when  be  received  the  injuries  which  caused  his  death,  was  on  a 
freight  train.  The  evidence  shows  that  there  was  no  person  on 
said  train  but  the  employees  of  appellant,  except  the  deceased, 
who  had  been  an  engine-driver,  running  a  train  on  appellant's 
road  for  a  year  or  two,  until  about  a  month  or  six  weeks  previous 
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to  his  death,  and  well  knew  that  passengers  were  not  allowed  to 
travel  on  freight  trains  on  appellant's  road ;  that  the  officers  in 
charge  of  such  trains  were  forbidden  to  allow  parties  to  ride  upon 
them  without  a  special  pass  from  the  general  superintendent  of 
the  road;  that  no  such  pass  could  be  gotten  without  a  release 
of  appellant  from  damages  in  case  of  accident ;  that  this  was  the 
condition  upon  which  permits  to  ride  upon  freight  trains  were 
given,  because  of  the  greater  risk  of  accidents  to  passengers  on 
freight  trains  than  on  passenger  trains,  and  because  the  company 
would  not  assume  such  risks  on  behalf  of  persons  desiring  to  travel 
in  this  unusual  and  extra-hazardous  manner. 

On  the  other  hand,  it  cannot  be  doubted  that  deceased  was  rid- 
ing on  the  train  with  the  knowledge  and  consent  of  the  conductor. 
But  whether  he  paid  fare,  or  had  a  pass  or  permit  to  travel  on  a 
freight  train  is  not  shown. 

Under  this  state  of  case,  the  question  to  be  determined,  is 
whether  appellant  had  assumed  the  risk  of  a  common  carrier  of 
passengers  in  respect  to  the  deceased,  while  thus  riding  upon  its 
freight  train ;  or,  in  other  words,  whether  deceased  was,  in  con- 
templation of  law,  a  passenger  on  appellant's  train ;  or  if  not  such 
passenger,  strictly  speaking,  whether  the  assent  of  the  conductor 
to  his  getting  upon  the  train  gave  him  the  right  to  ride  upon 
it,  and  render  appellant  responsible  for  any  injury  done  him  while 
thus  on  the  train,  to  which  he  in  no  manner  contributed. 

Appellant,  as  a  railway  company,  is  a  common  carrier  of  both 
freight  and  passengers;  but  has,  unquestionably,  the  right  to 
make  reasonable  regulations  for  conducting  its  business;  and 
parties  dealing  with  it  must  conform  to  such  regulations.  That  a 
regulation  of  a  railway  company,  that  freight  and  passengers  will 
be  carried  on  its  road  in  separate  trains,  is  a  reasonable  regula- 
tion, can  hardly  be  doubted  by  anyone.  Indeed,  it  seems  a 
highly  salutary  regulation,  for  the  public  as  well  as  the  company. 
Nor  can  it  be  controverted,  when  a  railroad  company  makes  other 
suitable  provision  for  passenger  travel,  that  no  one  has  the  right  to 
demand  that  he  shall  be  allowed  to  ride  on  its  trains  devoted  ex- 
clusively to  the  carrying  of  freight.  If  a  party,  in  violation  of  such 
regulation,  and  without  the  consent  of  the  company,  forces  himself 
into  one  of  its  freight  trains,  it  surely  cannot  be  supposed  that  the 
company  could  be  held  responsible  to  him  in  its  character  as  a  car- 


Carrier  of  Persons.  287 

rier  of  passengers ;  or  that  the  party  who  should  thus  contribute  to 
the  injury  which  he  might  sustain  while  thus  wrongfully  in  the  train, 
may  maintain  an  action  against  the  company  for  such  injury. 
Unless  he  could,  an  action  cannot  be  maintained  under  the 
Statute  by  his  heirs,  representatives,  and  relatives,  in  case  of  his 
death. 

It  may  be  true,  where  a  railroad  company  habitually  permits 
passengers  to  travel  on  its  freight  trains,  notwithstanding  it  may 
by  regulation  prohibit  it,  that  the  company  will  incur  the  same  re- 
sponsibility to  such  passengers  as  if  they  were  on  the  regular  pas- 
senger cars.  But  when  it  is  shown  that  the  regulations  of  the 
company  absolutely  forbid  passengers  riding  on  freight  trains, 
and  where  there  are  no  cars  attached  to  such  trains  except  those 
ordinarily  accompanying  trains  exclusively  for  freight,  or  such  as, 
by  their  appearance  and  manner  in  which  they  are  fitted  up,  could 
not  be  properly  regarded  as  inviting  passengers  into  the  train,  the 
burden  of  proving  that  the  party  injured  was  justified  in  going 
upon  such  train  as  a  passenger,  properly  devolves  upon  those  who 
sue  for  damages  resulting  from  injuries  sustained  by  him  while  on 
such  train.  Do  the  facts  in  this  case  show  that  appellant  per- 
mitted passengers  to  travel  on  its  freight  trains,  notwithstanding 
its  regulation  prohibiting  it,  to  an  extent  or  in  a  manner  to  warrant 
the  deceased  in  supposing  that  he  was  authorized  to  get  upon  its 
freight  train  as  a  passenger  ?     Certainly  they  do  not. 

If,  then,  it  can  be  inferred  that  the  deceased  was  properly  on 
the  train,  it  must  be  upon  the  supposition  that  he  had  a  special 
permit;  or  that  the  conductor  of  the  train  was  authorized  to  annul 
or  waive  the  regulation  of  the  company  prohibiting  passengers 
from  travelling  in  freight  trains.  But  the  evidence  shows  that  the 
conductor  had  no  such  authority,  and  that  the  deceased  must  have 
known  that  he  had  not. 

This  is  not  the  case  of  an  ordinary  traveller,  unacquainted  with 
the  regulations  of  the  railroad,  or  if  acquainted  with  them  at  all, 
only  in  a  general  way;  or  of  one  who  is  uninformed  as  to  the 
powers  and  functions  of  the  officer  in  charge  of  the  train,  and  who, 
if  he  knew  that  passengers  had  been  sometimes  carried  by  such 
train,  might  suppose  that  the  officer  in  charge  of  it  had  authority 
to  relax  or  set  aside  the  rule  in  special  cases ;  which  seems  to  be 
the  extent  to  which  the  case  of  Dunn  v.  Grand  Trunk  Railway, 
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58  Me.  187  (i),  relied  upon  by  the  appellee,  goes, — but  which, 
even  on  its  facts,  seems  to  be  greatly  questioned  by  Judge  Red- 
field,  the  distinguished  commentator  on  railroad  law  (Redf.  Am. 
Railroad  Cases,  490)  ;  and  to  have  been  denied  by  the  New  York 
Commissioners  of  Appeal,  in  the  case  of  Eaton  v.  Delaware,  Lack. 
&  W.  R.  R.  Co.,  57  N.  Y.  382.  Here,  the  deceased,  who,  only  a 
short  time  previous  to  his  going  on  the  train,  had  been  in  the 
employment  of  appellant,  must  have  known  that  the  conductor 
was  forbidden  to  allow  him  to  travel  as  a  passenger  upon  the  train. 

It  cannot,  in  view  of  all  the  facts  of  this  case,  be  said  that  ap- 
pellant had  undertaken  or  contracted  with  the  deceased  to  carry 
him  as  a  passenger  over  its  road,  or  that  we  are  warranted  in  say- 
ing the  prima /aci^  presumption  that  the  deceased  was  wrongfully 
upon  appellant's  train,  when  he  received  the  injuries  which  caused 
his  death,  has  been  rebutted ;  and,  if  death  had  not  ensued,  that 
he  could  have  maintained  an  action  against  appellant  on  account 
of  the  injuries  which  he  received  by  the  wreck  of  the  train.  The 
judgment  must  therefore  be  reversed  and  the  cause  remanded. 
And  it  is  so  decreed. 

Reversed  and  remanded. 

PERSONS  RIDING  ON  HAND  CARS.— Prince  v.  Inter- 
national  and  Great  Northern  Railway  Co.,  64  Tex.  144  (1885), 

was  an  action  for  damages  for  injuries  to  plaintiff  while  being 
transported  on  a  hand  car  on  which  he  was  received  as  a  passenger. 
There  was  a  judgment  for  defendant,  but,  on  appeal,  it  was  held 
that  defendant  was  liable  where  it  was  shown  that  plaintiff  was  in- 
vited to  ride  on  the  hand  car  by  a  proper  agent  of  defendant  and 
that  such  a  car  was  sometimes  used  by  defendant  for  the  transpor- 
tation of  passengers. 

On  a  subsequent  trial  of  the  Prince  case,  the  plaintiff  recovered  a 
verdict.  Defendant  appealed,  but  judgpnent  was  affirmed.  See 
International  &  Great  Northern  R'y  Co.  v.  Prince,  77 
Tex.  560  (1890). 

Texas  &  Pacific  Railway  Co.  v.  Scott,  64  Tex.  549  (1885), 

was  an  action  to  recover  damages  for  injuries  inflicted  upon  plain- 
tiff^s  intestate,  who  was  alleged  to  be  a  passenger  on  defendant's 
train.  The  deceased  was  riding  in  a  tool  car  made  up  by  defend- 
ant's yardmaster  at   Longview  in   which   there   was   improperly 

I.  There  is  a  note  of  the  Dunn  case  in  9  Am.  Neg.  Cas.  405. 
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placed,  near  the  engine,  a  passenger  car  to  be  hauled  to  Marshall  to 
be  repaired.  The  car  in  which  deceased  was  riding,  and  three  oth- 
ers, were  thrown  from  the  track  by  the  draw-head  of  the  coach 
breaking  and  dropping  down  between  the  cross-ties,  and  the  injury 
to  plaintiff's  intestate  occurred.  There  was  a  judgment  for  plain- 
tiff, but,  on  appeal,  this  was  reversed,  for  error  in  failing  to  charge 
to  the  jury  the  law  by  which  it  could  be  determined  whether  the  in- 
jured party  was  a  passenger  or  servant,  there  being  conflicting  evi- 
dence on  the  question.  It  was  also  held  erroneous  to  charge  that 
the  fact  that  the  conductor  received  and  treated  him  as  a  passenger 
made  him  a  passenger. 

GuU;  Colorado  &  Santa   Fe    Railway  Co.  v.  Dawkins, 

77  Tex.  328  (1890),  was  an  action  for  injuries  sustained  by  an  infant 
falling  off  a  hand  car,  on  which  he  was  being  carried  as  a  passen- 
ger. Verdict  and  judgment  for  $5,000.  On  appeal  by  defendant 
judgment  was  reversed,  it  being  held  that :  * '  One  being  transported 
by  a  hand  car  which  is  used  by  a  railway  company  for  the  conven- 
ience of  its  employees,  and  on  which  the  carrying  of  passengers  is 
forbidden  by  the  rules  of  the  company,  does  not  occupy  toward  the 
railroad  the  relation  of  a  passenger,  though  he  may  be  ignorayit  of 
such  rules,  w^hen  such  carrying  is  done  not  by  an  authorized  agent 
of  the  company,  but  by  those  in  charge  of  it  to  do  other  work." 
In  such  action  it  was  also  held  that :  **  One  who  sues  for  damages 
resulting  to  him  as  a  passenger  on  a  hand  car  operated  by  the  fore- 
man of  a  section  gang,  must  show  that  at  the  time  the  foreman 
was  acting  within  the  scope  of  his  authority.  If  at  the  time  of  the 
injury  the  foreman  was  operating  the  hand  car  for  his  own  con- 
venience in  the  transaction  of  private  business,  no  liability  would 
attach  to  the  corporation." 

In  Dawkins  v.  Gulf,  Colorado  &  Santa  Fe  Railway  Co., 

77  Tex,  232  (1890),  an  action  by  the  mother  of  the  child  in  the 
action  in  the  preceding  paragraph  reported,  judgment  for  defendant 
was  affirmed,  it  being  held  that  no  damages  could  be  recovered 
against  the  company  for  injury  to  the  child,  where  plaintiff  testi- 
fied that  the  child  went  upon  the  hand  car  to  make  the  trip  on  her 
business  and  with  her  knowledge  and  consent,  no  negligence  or 
cause  of  injury  being  proved  except  that  of  permitting  such  a 
\  young  and  inexperienced  child  to  ride  on  such  a  car, 

\  In  Missouri,  Kansas  &  Texas  Railway  Co.  of  Texas  v. 

\  Rodgers,  89  Tex.  675  (1896),  an  action  for  injuries  to  a  boy  who 

while  riding  on  a  hand  car,  on  the  alleged  permission  of  defendant's 
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servants,  was  thrown  therefrom  and  run  over,  the  judgment  of  the 
Court  of  Civil  Appeals  which  affirmed  a  judgment  of  the  District 
Court  for  plaintiff  for  $5,000  was  affirmed. 


HOUSTON    AND    TEXAS     CENTRAL 
RAILWAY  COMPANY  V.  HAMPTON. 

Supreme  Courts  Texas ^  Austin  Terniy  1885, 
[Reported  in  64  Tex.  427.] 

MAIL  AGENT  PUTTING  HIS  HEAD  OUT  OF  WINDOW  OF  CAR  AND 
STRUCK  AND  KILLED  BY  OBJECT  ON  TRACK— INSTRUC- 
TION.—  In  an  action  for  damages  for  the  death  of  plaintiff's  intestate, 
caused  by  his  head  coming  in  contact  with  a  box  car  near  the  main  line  on 
a  switch,  where  the  testimony  showed  that  the  box  car  was  about  400  yards 
from  a  station ;  that  it  was  customary  for  mail  agents  to  put  their  heads 
out  of  their  cars  when  approaching  stations;  that  the  whistle  was  sounded 
as  usual  for  the  station,  but  some  stock  being  near  the  track  it  was  sounded 
a  second  time,  and  the  train  '*  slowed  up"  to  avoid  running  into  them  and 
that  the  mail  agent  probably  could  not  have  seen  anything  on  the  outside 
without  opening  the  door,  it  was  held  that  the  court  did  not  err  in  charg- 
ing that  if  the  jury  believed  that  it  was  necessary  for  the  agent,  in  the  dis- 
charge of  his  duty  to  project  his  head  from  the  car  at  the  station,  but  that 
he  put  his  head  out  before  it  was  actually  necessary,  on  account  of  the 
distance  of  the  train  from  the  passenger  platform,  this  would  not  prevent 
the  plaintiff  from  recovering  if  otherwise  entitled  —  if  they  believed  that 
the  acts  of  defendant's  servants  in  charge  of  the  train  were  such  as  would 
reasonably  induce  the  agent,  situated  as  he  was,  to  believe  that  he  was  at 
the  usual  place  for  projecting  his  head  in  performance  of  his  duty. 

MAIL  CLERK— LIABILITY  OF  CARRIER.— Whatever  may  be  the  pre- 
cise status  of  a  mail  clerk  upon  a  railroad  train,  it  may  be  fairly  concluded 
that  he  is  entitled  to  recover  from  the  company  for  injuries  resulting  from 
the  negligence  of  its  employees  (i). 

Appeal  from  Grayson.     Judgment  affirmed. 


I.  In  Gulf,  Colorado  &  Santa 
Fe  Railway  Co.  v.  Wilson,  79  Tex. 
371  (1891),  an  action  for  damages  for 
injuries  sustained  by  a  mail  agent  in 
a  derailment  of  the  train,  caused  by 
running  over  a  calf  on  the  track, 
judgment  for  plaintiff  for  $500  was 
affirmed.  It  was  held  that  a  petition 
sufficiently  shows  a  cause  of  action 
when  alleging  in  substance  that  the 
car  in  which  plaintiff  was,  was  de- 


railed through  the  negligence  of  the 
railroad  company  and  its  servants 
and  thus  the  plaintiff  was  injured. 
Following  the  rule  in  Gulp,  Colo- 
rado &  Santa  Fe  Railway  Co.  v. 
Smith,  74  Tex.  276  (1889),  ^^  action 
for  damages  for  injuries  sustained  in 
a  derailment  of  a  train.  In  that  case 
plaintiff  recovered  judgment  for  $3,- 
500,  having  been  severely  injured  in 
the  accident. 
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Appellee  and  her  infant  son,  Ben.  S.  Hampton,  filed  their  peti- 
tion in  the  District  Court  of  Grayson  county  against  the  defend- 
ant, alleging  that  B.  S.  Hampton  was  the  husband  of  Lula  B* 
Hampton,  and  the  father  of  Bennie  S.  Hampton,  and  that  he  was 
killed  on  the  7th  day  of  January,  1 884,  at  Kosse,  Texas,  through 
the  negFigence  of  appellant ;  that  prior  to  and  at  the  time  of  his 
death,  he  was  engaged  as  mail  agent  and  was  in  charge  of  the 
mail  on  defendant's  train ;  that  when  the  train  arrived  at  Kosse,  it 
was  necessary,  for  the  proper  discharge  of  his  duties  as  such  mail 
agent,  to  put  his  head  out  of  the  train ;  that  in  doing  so,  on  the 
7th  day  of  January,  he  was  struck  on  the  head  by  some  box  cars, 
which  had  been  left  and  were  standing  very  near  the  main  track, 
and  was  caught  between  the  mail  car  and  the  box  cars  and  killed* 
Damages  laid  at  $25,000  actual  and  $25,000  vindictive. 

Appellant  answered  by  general  denial,  and  pleaded  specially 
that  Hampton,  by  having  his  head  out  of  the  door  of  the  car,  con- 
tributed to  his  death ;  that  there  was  no  necessity  or  justifiable  ex- 
cuse for  his  putting  his  head  out  of  the  car ;  that  he  was  not  a 
passenger  on  defendant's  train,  and  that  it  had  no  contract  with 
him  and  owed  him  no  such  duty  as  it  did  to  its  passengers. 

Trial  had  October  31,1 884.     Verdict  and  judgment  for  $7,000. 

R.  De  Armond  and  C.  N.  Buckler,  for  appellant. 

WiLKiNS  &  Patty,  for  appellee. 

]>elany,  J.,  Commissioner  of  Appeals. — The  first  as- 
signment of  error  is  that  the  court  erred  in  giving  the  first  special 
charge  asked  by  the  plaintiff,  because  there  were  no  pleadings  to 
warrant  the  charge,  and  because  it  was  calculated  to  mislead  the 
juiy  by  submitting  to  them  other  issues  than  those  made  by  the 
pleadings. 

The  charge  was  as  follows :  "  If  you  believe,  from  the  evidence, 
that  it  was  necessary  for  B.  S.  Hampton,  in  the  discharge  of  his 
duty,  to  project  his  head  from  the  car  at  Kosse  station,  but  that 
he  put  his  head  out  before  it  was  actually  necessary,  on  account  of 
the  distance  of  the  train  from  the  passenger  platform,  this  would 
not  prevent  the  plaintiff  from  recovering  if  otherwise  entitled, — if 
you  believe  that  the  acts  of  defendant's  servants  in  charge  of  the 
train  were  such  as  would  reasonably  induce  the  said  Hampton,  sit- 
uated as  he  was,  to  believe  that  he  was  at  the  usual  place  for 
ejecting  his  head  in  performance  of  his  duty." 
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Whether  it  was  necessary  for  the  mail  agent  to  put  his  head  out 
of  the  car  upon  approaching  the  various  stations  the  witnesses 
were  not  agreed.  Some  of  them  said  it  was  necessary;  others 
that  it  was  not ;  but  almost  all  of  them  agreed  that  it  was  gener- 
ally done.  But  in  this  case  Hampton  was  killed  at  the  north  end 
of  the  switch,  which  is  about  four  hundred  yards  north  of  the 
station.  Hence  appellant  insists  that  there  could  be  no  necessity 
for  him  to  look  out  or  put  his  head  out  of  the  car  at  that  place. 
Admitting  this  to  be  true,  for  the  sake  of  the  argument,  the  ques- 
tion put  to  the  jury  by  the  charge  was,  whether  Hampton  believed 
it  to  be  necessary,  and  was  lei  to  believe  so  by  the  conduct  of  the 
defendant's  servants.  We  will  state  some  of  the  facts  in  connection 
ivith  this  charge. 

On  the  night  before  Hampton's  death  some  freight  cars  had 
been  left  upon  the  switch,  but  so  close  to  the  main  track  that, 
some  of  the  witnesses  testify,  the  train  could  not  pass  without  rub- 
bing against  them.  They  say  that  the  marks  on  the  passenger 
cars  plainly  showed  that  they  had  rubbed  against  the  box  cars  in 
passing  them.  The  conductor  says  that  he  passed  the  box  cars 
without  touching  them,  but  that  when  he  attempted  to  back  his 
train  he  could  not  pass  them,  and  had  to  remove  them. 

The  engineer  says  that  on  reaching  the  proper  place  he  sounded 
his  whistle  for  the  station.      This  was  some  distance  from  the 
switch.     Not  far  from  the  switch  he  again  sounded  his  whistle  on 
seeing  some  stock  near  the  track.     The  other  witnesses  do  not 
agree  with  the  engineer  in  this  part  of  the  evidence.     They  say 
that  the  whistle  sounded   for  the  station;  the  train  slacked  its 
speed,  then  started  again.    Shortly  after  this  he  saw  the  box  cars, 
and  "slowed  up"  to  see  whether  he  could  pass  them.     Appellees 
maintain  that  this  conduct  misled  the  mail  agent,  and  induced  him 
to  believe  that  they  were  approaching  the  platform.   The  witnesses 
testify  that  the  "  slowing  up  "  after  the  sounding  of  the  whistle  in- 
dicates the  approach  to  the  platform.    It  was  a  very  cold  morning, 
say  the  witnesses,  and  the  frost  covered  everything.     The  car  was 
shut,  and  the  agent  was  compelled  to  open  the  door  in  order  to 
see  anything  on  the  outside.    One  of  the  defendants  says :  "  I 
can  always  look  through  the   glass   doors  and  see  .parties  and 
trunks  on  the   platform."      But   Hampton  may  not   have    been 
able  to  see  through  the  glass  doors,  or  rather  windows,  on  the 
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side  of  the  car  (for  there  were  none  in  the  ends)  on  account  of 
the  frost. 

The  witnesses  testify  that  the  agent  is  kept  very  busy  just  be- 
fore reaching  Kosse,  because  he  has  quite  a  large  number  of 
packages  to  prepare  for  distribution  near  that  place.  No  one  was 
in  the  car  with  Hampton  at  the  time  of  his  death ;  but  from  all 
the  evidence,  direct  and  circumstantial,  our  opinion  is  that  the 
court  did  not  err  in  submitting  the  charge  complained  of.  Tex. 
Pac.  R.  R.  Co.  V.  Garcia,  4  Law  Rev.  342  ( i ) . 

The  next  question  of  importance  is  whether  the  court  erred  in 
refusing  the  first  special  charge  asked  by  the  defendant,  as  fol- 
lows: "If  you  believe  from  the  evidence  that  plaintiff's  husband, 
Ben.  S.  Hampton,  was,  at  the  time  he  received  the  injuries  result- 
ing in  his  death,  employed  upon  defendant's  train  as  mail  clerk  in 
the  service  of  the  United  States,  then  by  accepting  such  employ- 
ment he  assumed  all  the  risks  ordinarily  incident  thereto,  and 
defendant  would  not  be  under  the  same  obligations  to  him  as  if  he 
had  been  a  passenger  on  its  train ;  and  if  you  further  believe  that 
the  death  of  said  Hampton  was  caused  by  the  negligence  of  any 
of  defendant's  servants,  engaged  in  operating  any  of  its  trains, 
defendant  would  not  be  liable  therefor,  and  you  will  find  for  de- 
fendant" 

This  charge  places  the  mail  agent  in  the  same  position  as  an 
employee  of  the  railway  company ;  and  in  that  event  the  other 
employees  on  this  train  would  be  his  fellow-servants.  In  Pennsyl- 
vania these  mail  agents  are  placed  upon  the  footing  of  employees, 
but  this  is  by  virtue  of  an  Act  of  the  Legislature  of  that  State.  The 
case  of  Railroad  Co.  v.  Price,  96  Pa.  St.  256  (2),  is  directly  in 
point  In  that  case  the  mail  agent  on  the  train  was  killed  by  a 
collision,  and  the  suit  was  brought  by  his  widow.  It  was  held 
that  she  could  not  recover.  The  court,  however,  rests  its  decision 
upon  the  Statute.  The  court  say :  "  The  effect  of  the  Act  of  Con- 
gress is  to  make  his  position  on  the  car  a  lawful  one.  Being  law- 
fully on  the  train,  a  recovery  might  possibly  have  been  had  for  his 
death  upon  the  duty  to  carry  safely.  Collett  z/.  Railway  Co.,  16 
Q.  B.  984  (3),  and  Nolton  v.  Western  R.  R.  Co.,   15  N.  Y.  444 

I.  Texas  &  Pac.  R'7  Co.  v.  Gar-  3.  Reported  on  page  218,  ante, 

cia,  6a  Tex.  385,  is  reported  in  6  Am.  3.  In  Collett  v.  London  and  North- 

Keg.  Cas.  519.  western   Railwaj  Co.,  16  Q^,  B.  984, 
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(i),  go  to  this  extent.  But  here  the  Act  of  1868  comes  in  and 
declares  that  persons  employed  upon  the  road  shall  have  only  the 
rights  of  employees  of  the  company."  The  same  case  is  published 
in  the  first  volume  of  Am.  &  Eng.  R.  Cas.,  p.  234.  In  a  note  on 
p.  239,  the  editor  says:  "The  question  in  the  present  case  was 
res  integra.  The  authorities  cited  and  relied  on  by  the  court  be- 
low for  holding  the  plaintiff's  decedent  a  passenger  were  CoUett  v, 
L.  &  N.  W.  R.  Co.,  16  Q.  B.  984;  Nolton  v.  Western  R.  R.  Co., 
15  N.  Y.  444;  Yeomans  v.  Steam  Nav.  Co.,  44  Cal.  71  (2) ;  Blair 
V.  Erie  R.  R.  Co.,  66  N.  Y.  313  (3)  ;  Hammond  v,  N.  E.  R.  R. 
Co.,  6  Rich.  (S.  C.)  130  (4) ;  and  Penn.  R.  R.  Co.  v,  Henderson, 
51  Pa.  St.  315  (5).  These  cases  may  be  admitted  to  establish  the 
fact  that,  in  the  absence  of  the  Act  of  Assembly,  the  plaintiff  would 
have  been  entitled  to  recover.  They  established,  however,  no 
more.  In  none  of  them  was  it  specifically  decided  that  such  a 
person  as  the  plaintiff's  decedent  was  a  passenger  as  distinguished 
from  a  person  'engaged  or  employed  on  or  about  the  roads 
*  *  *  or  on  or  about  any  train  or  car  *  *  *  thereon.* " 
In  the  subsequent  case  of  Seybolt  v,  R.  R.  Co.,  95  N.  Y.  562 
(6),  it  was  held  that  a  railroad  corporation  owes  the  same  degree 
of  care  to  mail  agents  riding  in  postal  cars  in  charge  of  the  mails 
as  they  do  to  other  passengers.  The  court,  in  commenting  upon 
the  case  of  Price,  quoted  above,  use  this  language :  "  The  opin- 
ion in  the  case  of  R.  R.  Co.  v.  Price  not  only  does  not  conflict 
with  the  doctrine  of  these  cases,  but  cites  with  approval  the  Nol- 
ton case.     The  question  in  that  case  was  upon  the  construction  to 


it  was  held  that  where  a  duty  was  cast 
by  I  &  2  Vict.  c.  98,  upon  a  railway 
company  to  carry  any  officer  of  the 
post  office  whom  the  postmaster- 
general  might  select,  for  which  service 
tlie  company  was  to  be  remunerated 
by  the  postmaster-general,  and  the 
plaintiff  was  the  officer  selected,  and 
he  was  injured  by  the  negligence  in 
carrying  him  of  the  company,  it  was 
the  duty  of  the  company  to  carry  the 
plaintiff  with  proper  care  and  dili- 
gence, and  that,  for  a  breach  of  such 
duty,  to  his  injury,  he  might  well  sue 
the  company  in  an  action  on  the 
case,   though  there  was  no  contract 


between  him  and  the  company,  but 
the  duty  arose  only  from  the  obliga- 
tion imposed  upon  the  company  by 
the  Act  of  Parliament. 

1.  See  note  of  this  case  in  9  Am. 
Neg.  Cas.  615. 

2.  Reported  in  9  Am.  Neg.  Cas.  78. 

3.  See  note  of  this  case  in  9  Am. 
Neg.  Cas.  615. 

4.  Reported  on  page  235,  ante. 

5.  Penn.  R.  R.  Co.  v.  Henderson, 
51  Pa.  St.  315,  is  reported  in  6  Am. 
Neg.  Cas.  244. 

6.  See  note  of  this  case  in  9  Am. 
Neg.  Cas.  615. 
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be  given  to  the  word  passenger  as  used  in  the  Act  of  April  4,  1868, 
of  the  laws  of  Pennsylvania,  and  it  was  held,  from  the  Act,  that  the 
Legislature  intended  to  exclude  postal  agents  from  the  class  therein 
designated  as  passengers." 

Whatever  may  be  the  precise  status  of  a  postal  clerk  on  a  rail- 
road train,  we  think  it  may  be  fairly  concluded  that  he  would  be 
entitled  to  recover  of  the  company  for  injuries  resulting  from  the 
negligence  of  its  employees. 

Our  opinion  is  that  the  judgment  should  be  affirmed. 

KILLED  AT  STATION  AFTER  ALIGHTING  FROM 
TRAIN  — INTOXICATION  — CONTRIBUTORY  NEGLI- 
GENCE.  —  In  Rozwadoskie  v.  International  &  Great  North- 
em  Railway  Co.,  i  Tex.  Civ.  App.  487  (1892),  a  verdict  directed 
for  defendant  on  the  trial  of  an  action  for  the  negligent  killing  of 
plaintiff's  intestate  by  defendant  running  its  freight  train  over  him, 
was  affirmed,  where  it  appeared  that  the  intestate  reached  his  desti- 
nation, voluntarily  alighted  from  the  train  at  a  regular  station  in  a 
town  near  his  home,  left  the  depot  of  defendant,  and  afterward 
returned  and  laid  down  in  such  proximity  to  or  upon  the  track  as  to 
endanger  his  life  by  moving  trains,  and,  in  fact,  so  lost  his  life. 
There  was  evidence  that  he  was  drunk  but  he  could  not  claim 
immunity  from  the  rule  of  contributory  negligence  unless  the  de- 
fendant was  negligent,  and  there  was  no  evidence  of  defendant's 
negligence    (i).     The  court,  in   the  course  of   its  opinion,  said: 


I.  Injured  after  alighting  from 
horse  car.  —  In  Durnett  v.  Gulf 
Cm  Railivay  &  Real  Estate  Co., 
37  S.  W.  Rep.  336  (Tex.  Civ.  App. 
1896),  judgment  for  defendant  was 
affirmed,  in  action  for  damages  for  in- 
juries sustained  by  plaintiff  as  he  was 
alighting  from  one  of  defendant's 
horse  cars.  It  was  alleged  that  the 
conductor  suddenly  stopped,  then 
started  the  car,  thus  throwing  plaintiff 
out  at  the  rear  door  of  the  car,  and  as 
be  fell  his  foot  was  caught  by  a  leather 
strap  Ijing  on  the  floor  of  the  car  and 
he  was  dragged  along  and  injured. 
Eridence  to  the  contrary  was  g^ven, 
and  that  plaintiff  staggered  around 
over  the  street  after  he  had  gotten  off, 
and  that  there  w^as  no  leather  strap  in 


the  rear  part  of  the  car.  The  court 
held  that  the  verdict  for  defendant 
was  sustained  bj  the  evidence. 

Injured  at  station  after  alighting 
from  train. —  In  Gulp,  Colorado 
AND  Santa  Fe  R*y  Co.,  et  al.  v. 
Glbnk,  9  Tex.  Civ.  App.  599  (1895), 
an  action  for  damages  for  injuries  to 
plaintiffs  wife  who  fell  from  a  plank 
sidewalk  after  alighting  from  a  train 
of  the  Gulf,  Colorado  and  Santa  Fe 
Railway  Company,  judgment  for 
plaintiff  for  $2,500  was  affirmed.  It 
appeared  that  the  station  was  used  as 
a  Union  Depot  by  the  Gulf,  Colorado 
and  Santa  Fe  R'y  Co.  and  the  Texas 
and  Pacific  Railway  Company,  and 
the  judgment  was  against  both  defend- 
ants jointly  and  severally. 
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**Thi8  case  is  not  at  all  similar  to  the  one  cited  by  appellant, 
Louisville,  Cincinnati  and  Lexington  R.  R.  Co.  v,  Sullivan,  8i  Ky. 

^  624  (8  Am.  Neg.  Cas.  286),  where  an  inebriated  passenger  was 
ejected  from  the  cars,  away  from  any  station,  in  the  snow,  who, 
before  he  could  obtain  relief,  the  temperature  being  ten  degrees  be- 
low zero,  had  his  feet,  hands,  shoulder,  parts  of  his  legs,  and  of  one 
arm  frozen.  We  select  this  case,  cited  by  appellant,  to  illustrate 
the  distinction  that  should  be  made.  The  principle  governing  that 
class  of  cases  and  the  one  at  bar  is  not  the  same.  The  difference  is 
quite  apparent.  In  the  case  at  bar,  the  passenger  reached  his  desti- 
nation, voluntarily  alighted  from  the  train,  as  it  was  his  duty  to  do 
at  the  end  of  his  journey,  at  a  regular  station  in  a  town  near  his 
home,  made  arrangements  for  his  baggage,  and  left  the  depot  and 
premises  of  the  defendant,  and  thereby  unquestionably  ended  all 
further  obligations  on  the  part  of  the  company  to  him,  whether  he 
was  sick,  intoxicated,  or  sober.  The  company  certainly,  under 
these  circumstances,  had  discharged  all  its  obligations  to  him,  and 
owed  him  no  further  duty  as  a  passenger.  Patt.  R'y  Ace.  Law, 
§§  220,  221.  He  afterward  returned  and  laid  down  in  such  prox- 
imity to  or  upon  the  track  as  to  endanger  his  life  by  moving  trains ; 
and,  in  fact,  so  lost  his  life.  He  could  not  claim  immunity  from 
the  rule  of  contributory  negligence  because  he  was  then  drunk, 
unless  the  facts  show  such  negligence  or  want  of  care  on  the*  part 
of  defendant's  servants  as  would  render  the  company  liable,  not- 
withstanding his  own  negligence.  The  fact  that  he  was  there 
drunk  and  asleep  would  not   justify  the  defendant's  servants  in 

'  running  the  train  over  him  and  taking  his  life.  If  he  were  seen  by 
them  in  time,  and  they  were  aware  of  his  danger,  and  by  ordinary 
care  they  could  have  avoided  the  injury,  they  were  bound  to  do  so; 
but  there  is  no  testimony  of  this  character.  Railway  v.  Evans,  71 
Tex.  369  (i);  Beach  on  Contrib.  Neg.,  390,  391;  Railway  i». 
Sympkins,  54  Tex.  623 ;  Patt.  R'y  Ace.  Law,  §§  76,  77,  78. 

*  *  There  is  no  such  negligence  shown  on  the  part  of  defendant  or 
its  servants  as  will  render  it  liable  for  the  death  of  the  deceased, 
nor  such  as  would  relieve  him  of  the  consequences  of  his  o^wn  neg- 
ligence directly  contributory  thereto."  Judgment  for  defendant 
affirmed.     Opinion  by  Collard,  A.  J. 

CARRIED  PAST  STATION  — MENTAL  ANGUISH  — 
DAMAGES.  — In  Chicago,  Rock  Island  and  Texas  Railway 
Co.  V.  Boyles,  11  Tex.  Civ.  App.  522  (1895),  an  action  to  recover 

I.  See  note  of  this  case  on  page  263,  ante. 
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damages  for  mental  anguish  and  inconvenience  caused  by  defend- 
ant's failure  to  put  plaintiff's  wife  and  sick  child  off  at  the  proper 
place,  judgment  for  plaintiff  for  $75  was  reversed  on  the  g^round 
that  the  facts  shown  were  not  proper  elements  of  damage.  The 
syllabus  of  the  case  states  the  facts  and  points  as  follows :  *' A 
conductor's  promise  to  notify  a  passenger  of  the  arrival  of  the  train 
at  the  station  where  the  passenger  is  to  alight  is  ordinarily  a  mere 
personal  undertaking,  beyond  the  scope  of  the  conductor's  duty, 
and  not  binding  on  the  railway  company  where  the  arrival  of  the 
train  at  such  station  is  properly  announced  in  the  usual  and  regular 
manner;  but  circumstances  involving  the  age,  sex  or  physical  in- 
firmity of  the  passenger,  afford  exceptions  to  the  rule. 

**  Where  plaintiff's  wife,  travelling  with  a  sick  child  that  required 
her  constant  attention,  was  promised  by  the  conductor  that  he 
would  personally  notify  her  of  the  arrival  of  his  train  at  her  desti- 
nation, such  promise  was  within  the  apparent  scope  of  his  authority 
and  binding  on  the  company,  if  the  conductor  knew  at  the  time  of 
the  child's  condition. 

"Where  plaintiff's  wife,  having  with  her  a  sick  child,  was  carried 
by  the  defendant  company  beyond  the  place  where  she  was  to  leave 
the  car  and  take  another  line  of  railroad,  the  facts,  that  she  was  to 
be  met  at  a  station  on  such  other  road  by  her  father,  and  thence 
carried  to  her  sister's  in  the  country,  where  her  child  would  receive 
medical  treatment,  and  that  because  of  defendant's  failure  to  put 
her  off  at  the  proper  place,  she  suffered  mental  anguish  and  was 
deprived  for  part  of  a  day  of  medical  attention  to  the  child,  are  not 
proper  elements  of  damage,  where  it  is  not  alleged  or  proved  that 
the  defendant  company  had  knowledge  of  these  facts."  Judgment 
reversed.     Opinion  by  Tarlton,  Ch.  J. 

LIABILITY  OF  RAILWAY  COMPANY  FOR  FAILURE 
TO  KEEP  STATION  ROOM  WARMED  FOR  PASSEN- 
GERS WAITING  THERE  — STATUTE— CHARGE.  — On 
the  night  of  November  2,  1892,  N.  J.  Cornelius,  the  wife  of  ap- 
pellee, was,  with  her  child  thirteen  months  old,  at  Pecos,  Texas, 
a  station  on  the  line  of  the  appellant's  road.  She  desired  to  take 
passage  on  defendant's  east-bound  passenger  train,  and  to  go  first 
to  Trent  station,  thence  to  Abilene,  Texas  (at  each  of  which  places, 
also  stations  on  the  defendant's  line,  she  wished  to  visit  relatives), 
and  thence  to  her  home  in  Dallas  county. 

With  this  view  she  went  with  her  child  to  the  passenger  depot  of 
the  appellant  at  Pecos,'  about  three-quarters  of  an  hour  before  the 
time  advertised  for  the  departure  of  the  east-bound  train.     The  hour 
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thus  advertised  was  12:27  ^^  ^*  ^\ie,  night  was  cold,  wet,  and 
dark.  About  half  an  hour  after  she  reached  the  depot  Mrs.  Corne- 
lius bought  a  ticket  for  Trent  station,  paying  the  proper  fare.  The 
agent  did  not  then  inform  her  that  the  train  was  late,  but  when  it 
became  due  he  told  her  that  it  was  an  hour  or  two  behind  its  time. 

About  ten  minutes  after  Mrs.  Cornelius  arrived  a  Bre  was  built  in 
the  passenger  room,  which,  however,  was  permitted  to  "die  out" 
about  12  o'clock.  The  room  thereupon  became  very  cold  and  chilly. 
In  the  meantime  the  lady,  who  was  expecting  the  train,  waited  in 
the  passenger  room.  About  i  o'clock  a.  m.  she  went  to  the  room 
of  the  agent,  knocked  at  the  door,  called  his  attention  to  the  fact 
that  the  room  was  very  cold,  and  requested  him  to  have  a  fire  built. 
He  did  not  reply,  but  failed  to  comply  with  the  request,  though  he 
heard  it.  After  waiting  an  hour  or  more  longer,  Mrs.  Cornelius 
again  went  to  the  agent's  window,  requesting  him  to  give  her  some 
matches,  that  she  might  build  a  fire,  unless  he  would  himself  cause 
one  to  be  made.     No  reply  was  made  to  this  request. 

The  west-bound  passenger  train  arrived  about  3  :  30  a.  m.  About 
ten  minutes  before  its  arrival  a  fire  was  built  in  the  room.  Mrs. 
Cornelius  still  remained  waiting  for  the  east-bound  passenger  train 
until  4:30  in  the  morning,  when  the  agent  who  sold  the  ticket  to 
her  informed  her  that  the  train  was  eleven  hours  late.  Thereupon 
a  gentleman  showed  her  to  an  hotel,  where  she  went  with  her  child. 
She  remained  without  fire  in  the  passenger  room  from  12  o'clock 
until  3  o'clock.  During  this  time  the  door  on  the  south  side  of  the 
room  could  not  be  closed,  because  it  was  off  its  hinges.  From  the 
negligent  failure  of  the  appellant's  agent  to  keep  the  room  properly 
heated,  Mrs.  Cornelius  and  her  child  were  thoroughly  chilled,  and 
as  a  result  they  became  seriously  sick. 

On  account  of  this  negligence  the  plaintiff  brought  this  suit  to  re- 
cover damages ;  i,  for  the  loss  of  the  services  of  his  wife  during  the 
time  of  her  sickness,  and  consequent  inability  to  labor ;  2,  for  the 
mental  and  physical  pain  of  his  wife  proximately  resulting  from  her 
sickness ;  3,  for  the  reasonably  necessary  expenses  incurred  for  the 
service  of  a  physician,  and  for  medicines  required  for  his  wife  and 
child,  as  a  result  of  the  injuries.  Verdict  and  judgment  for  plain- 
tiff for  $1,300.  On  appeal  by  defendant,  judgment  afHrmed,  the 
court  (per  Tarlton,  Ch.  J.)  holding  that  the  Act  of  March  6, 1891 
(Sayles'  Supplement,  Article  4238),  imposing  a  penalty  upon  rail- 
way companies  for  failure  to  keep  their  depots  lighted  and  wanned 
for  not  less  than  one  hour  before  the  arrival  and  after  the  departure 
of  passenger  trains  does  not  relieve  them  of  liability  for  failure  to  so 
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keep  them  wanned  for  such  further  reasonable  time  as  they  may  be 
occupied  by  passengers  waiting  for  delayed  trains.  It  was  also 
held  that  inaccuracy  of  the  court  in  charging  that  * '  it  was  the  duty 
of  the  company  to  keep  its  depot  reasonably  warm,"  instead  of,  that 
it  was  its  duty  to  use  reasonable  diligence  to  keep  it  warm,  is  imma- 
terial, where  the  evidence  shows  a  failure  to  use  any  proper  dili- 
gence.     Court  of  Civil  Appeals^  Second  District^  Texas ^  March ^ 

1896.    Texas  and  Pacific  Railway  Company  v.  Cornelius,  lo 

Tex.  Civ.  App.  125. 

EXPOSURE  TO  WEATHER  FROM  FAILURE  TO  OPEN 
DEPOT— WHEN  RAILWAY  COMPANY  NOT  LIABLE.— 
In  an  action  to  recover  damages  for  alleged  sickness  caused  by  fail- 
ure of  railway  company  to  open  its  depot,  it  was  error  to  refuse  a 
special  charge  to  the  effect,  that  if  plaintiff  was  informed  before  the 
train  was  due  that  the  depot  would  not  be  opened  that  night,  the 
duty  devolved  upon  her  to  use  care  and  prudence  to  protect  herself 
from  the  inclement  weather.  It  was  also  error  to  admit  testimony 
to  the  effect  that  plaintiff  had  been  insulted  while  waiting  for  the 
train  at  the  depot,  as  such  was  not  the  fault  of  the  defendant  com- 
pany. Judgment  for  plaintiff  in  the  County  Court  of  Van  Zandt 
reversed.      Court  of  Civil  Appeals^  Fifth  District^    Texas^  April, 

1895.  Texas  and  Pacific  Railway  Company  v.  Pierce,  10  Tex. 
Civ.  App.  429. 

FAILURE  TO  HEAT  CAR  — DEATH  OF  INFANT  FROM 
EXPOSURE  TO  COLD— DAMAGES  — INSTRUCTION.— In 
Fort  Worth  and  Denver  City  Railway  Co.  v.  Hyatt,  12  Tex. 

Civ.  App.  435  (1896),  an  action  against  the  railway  company  for 
failure  to  heat  the  car  in  which  plaintiff  and  her  children  were  pas- 
sengers, in  consequence  of  which  neglect  plaintiff's  babe  become 
chilled  and  contracted  a  cold  from  which  it  subsequently  died,  judg- 
ment for  plaintiffs  was  reversed  for  erroneous  instruction  as  to  dam- 
ages, the  jury  being  allowed  to  find  for  all  pecuniary  benefits  the 
parents  might  have  received  from  the  child  after  its  majority,  and 
not  being  confined  to  such  as  might  reasonably  be  expected  under 
the  circumstances.  It  was  not  error  to  rule  that  it  was  the  duty  of 
defendant  to  use  reasonable  care  and  diligence  to  warm  the  coach, 
and  unless  it  did  so,  it  would  be  guilty  of  negligence. 

FAILURE  TO  HEAT  CAR  —  PASSING  BETWEEN  CARS 
TO  GET  TO  WARM  CAR— PROXIMATE  CAUSE.— In 
Sickles  V.  Missouri,  Kansas  &  Texas  Railway  Company 

of  Texas,  13  Tex.  Civ.  App.  434  (1896),  an  action  for  damages 
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for  injuries  sustained  by  plaintiff  while  passing  from  one  car  to  an- 
other as  the  train  was  in  motion,  it  being  alleged  that  defendant's 
negligence  was  in  not  having  the  car  heated,  thus  compelling  plain- 
tiff to  seek  a  warmer  car,  judgment  for  defendant  was  affirmed  as 
the  proximate  cause  of  injury  was  not  the  failure  to  heat  the  car  but 
the  fact  of  passing  between  the  cars  while  the  same  was  in  motion. 


GULF,  COLORADO  AND  SANTA  FE  RAIL- 
WAY  COMPANY  V.  DANSHANK. 

Court  of  Civil  Appeals^  Texas^  TTiird  District^  February^  1894, 

[Reported  in  6  Tex.  Cix.  App.  385.] 

ARM  OUT  OF  WINDOW  STRUCK  BY  OBJECT  NEAR  TRACK.- 
Where  it  appeared  that  plaintiff  was  riding  backward  on  tiie  right-hand 
side  of  the  car,  asleep,  his  elbow  of  the  left  arm  resting  on  the  window  sill, 
when  he  was  struck  by  some  hard  substance  on  the  left  arm,  not  knowing 
what  struck  him,  but  there  were  some  cars,  among  them  a  coal  car,  on  the 
switch  to  the  right  of  the  moving  train  and  to  the  left  of  plaintiff  as  he  was 
sitting,  it  was  held  not  error  to  refuse  to  charge  that  if  plaintiff  had  bis 
arm  outside  the  window,  and  would  not  have  been  injured  but  for  that  fact, 
the  jury  should  return  a  verdict  for  defendant 

CONTRIBUTORY  NEGLIGENCE  — INSTRUCTION.— It  was  not  error, 
on  the  question  of  contributorj  negligence,  preventing  a  recovery,  to  in- 
struct the  jury  that  **  it  is  not  the  least  degree  of  fault  or  negligence  on  his 
(plaintiff's)  part,  but  it  must  be  of  such  a  degree  as  to  amount  to  the  want 
of  ordinary  or  reasonable  care  on  his  part,  under  the  circumstances,  at  the 
time  of  the  injury." 

Appeal  from  Milam.  Judgment  affirmed.  The  facts  appear 
in  the  opinion. 

J.  W.  Terry,  for  appellant. 

McGregor  &  Moore,  for  appellee. 

Collard,  Associate  Justice. — This  suit  was  brought  by 
the  appellee,  James  Danshank,  against  the  appellant  railway  com- 
pany, for  damages  for  injuries  received  while  a  passenger  riding 
on  defendant's  passenger  train. 

Verdict  and  judgment  for  plaintiff  for  $500,  from  which  defend- 
ant has  appealed. 

The  material  facts,  as  nearly  as  can  be  stated,  are :  The  train 
was  moving  north  and  approaching  the  depot  at  Cameron.  Plain- 
tiff was  riding  backward  on  the  right-hand  side  of  the  car,  as  he 
testified,  asleep,  his  elbow  of  the  left  arm  resting  on  the  window 
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sill,  when  he  was  struck  by  some  hard  substance  on  the  left  arm,  be- 
hind and  above  the'  elbow,  making  an  open  wound  one  and  one- 
half  inches  deep  and  two  or  three  inches  long,  slightly  fracturing  the 
bone,  and  causing  him  to  become  unconscious.  He  did  not  know 
what  struck  him,  but  there  were  some  cars  on  the  switch  to  the 
right  of  the  moving  train  and  to  the  left  of  plaintiff  as  he  was  sit- 
ting. Some  cars  had  been  left  on  the  switch,  and  one,  a  partly 
loaded  coal  car,  had  been  left  on  the  curve  of  the  switch  as  it 
approached  the  main  track.  The  engineer  says  he  thought  he 
placed  it  so  as  not  to  interfere  with  passing  trains,  and  thought  he 
left  plenty  of  room — not  less  than  ten  nor  more  than  twenty 
inches.  After  so  locating  it,  he  says  he  passed  it  with  his  engine 
twice,  and  the  local  freight  passed,  clearing  it.  He  chocked  the 
car;  that  is,  he  placed  something  under  the  wheel. 

After  the  plaintiff  was  hurt,  Mr.  Nott,  the  station  agent,  sent  the 
engineer  to  move  said  car  further  on  the  switch,  but  he  says  he 
did  not  do  it ;  that  moving  it  would  not  put  it  in  any  better  posi- 
tion. Nott  says,  that  in  his  opinion  there  was  room  to  pass  the 
car,  and  "clear  well."  It  was  a  mere  supposition  of  his  that  plain- 
tiff was  hurt  by  this  car,  and  that  after  plaintiff  was  hurt  he  had  it 
moved  further  up  the  switch.  The  conductor  testified,  that  no 
car  on  the  side  track  touched  his  train ;  he  was  on  the  platform, 
where  he  could  see ;  there  were  no  marks  left  on  the  car  in  which 
plaintiff  was  riding. 

One  McKenzie  was  at  the  time  of  the  accident  a  passenger  on 
the  train,  near  plaintiff;  was  not  then,  but  is  now,  in  the  employ 
of  the  company.  He  says  plaintiffs  arm  was  resting  on  the 
window  sill,  with  elbow  out,  when  the  whistle  blew  for  the  station. 
Plaintiff,  he  says,  jumped  up  and  stuck  his  arms,  shoulders,  and 
head  out  of  the  window.  "I  saw  him  come  back  suddenly,  and 
knew  something  was  wrong.  He  fell  back  in  his  seat,  and  I 
thought  something  had  hit  him.  When  we  reached  the  station  I 
got  out  and  walked  the  entire  length  of  the  train.  I  saw  no  indi- 
cations of  anything  having  struck  the  coach." 

On  cross-examination  this  witness  said :  <'  I  saw  the  man  so  far 
out  of  the  window  that  it  indicated  to  me  from  where  I  was  sitting 
that  his  arms  were  out.  I  will  not  say  that  his  arms  were  out  of 
the  window.  They  must  have  been,  or  he  could  not  have  been 
struck.     I  do  state  positively  that  the  man's  head  and  shoulders 
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were  out  of  the  window,  but  I  will  not  say  that  his  arms  were  out^ 
but  it  looked  that  way  to  me.  *  *  *  All  passenger  cars  are 
set  on  springs,  and  have  a  swinging,  rolling  motion  swinging  from 
side  to  side  a  distance  of  from  one  to  two  feet,  governed  by  the 
condition  of  the  spring.  If  a  piece  of  scantling  or  timber  had  been 
lying  on  the  car  on  side  track,  or  one  of  the  standards  had  been 
loose  and  pointing  in  the  right  direction,  and  projecting  far 
enough,  plaintiff  might  have  been  struck  and  hurt  by  it." 

Opinion. — The  jury,  under  the  court's  charge,  must  have  found 
that  plaintiff  was  struck  by  the  car  or  some  substance  thereon  as  a 
result  of  negligence  on  the  part  of  defendant,  while  he  was  exer- 
cising due  care.  We  can  not  say  that  in  this  respect  the  verdict 
was  wrong,  or  that  there  was  not  evidence  to  support  it. 

Appellant  contends,  that  the  court  erred  in  refusing  to  instruct 
the  jury,  that  if  plaintiff  had  his  arm  outside  the  window,  and  it 
would  not  have  been  injured  but  for  that  fact,  they  should  return 
a  verdict  for  defendant. 

The  court  should  not  have  so  instructed  the  jury,  but  should,  as 
he  did,  have  left  the  question  of  contributory  negligence  to  the 
jury,  to  be  determined  by  them  under  all  the  facts  and  circum- 
stances in  proof.  To  select  such  a  fact  from  the  testimony,  which 
the  jury  might  or  might  not  find,  and  tell  them  it  would  be  negli- 
gence, and  would  entitle  the  defendant  to  a  verdict,  would  be 
erroi.  Railway  v.  Johnson,  19  S.  W.  Rep.  151;  Calhoun  v. 
Railway,  84  Tex.  229;  Railway  v.  Lee,  70  Tex.  501;  Railway 
V,  Dyer,  y6  Tex.  161. 

The  court  instructed  the  jury,  that  **  The  fault  or  negligence  of 
plaintiff  which  would  preclude  a  recovery  by  him,  if  you  believe 
he  is  entitled  to  a  recovery  in  this  case,  if  there  was  negligence  on 
his  part  and  on  the  part  of  defendant,  its  agents,  and  employees, 
is  not  the  least  degree  of  fault  or  negligence  on  his  part,  but  it 
must  be  of  such  a  degree  as  to  amount  to  the  want  of  ordinary  or 
reasonable  care  on  his  part  under  the  circumstances  at  the  time  of 
the  injury." 

The  appellant  objects  to  this  charge,  because  the  expression, 
**  is  not  the  least  degree  of  fault  or  negligence  on  his  part,"  to  pre- 
clude a  recovery,  was  not  called  for  by  the  evidence.  For  if 
plaintiff  was  guilty  of  negligence  at  all,  it  was  to  an  extent  to  pre- 
clude a  recovery. 
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The  principle  stated  in  the  charge  was  correct,  and,  in  our  opin- 
ion, it  was  not  improper  to  give  it.  If  there  had  been  no  testimony 
as  to  plaintiffs  conduct  but  that  of  defendant's  witness,  McKenzie, 
to  the  effect  that  plaintiff  had  his  shoulders  and  arms  out  of  the  car 
window  when  he  was  struck,  the  charge  may  not  have  been  called 
for;  but  the  testimony  of  the  plaintiff  was  before  the  jury,  that  he 
was  sitting  at  the  window  with  his  elbow  resting  on  the  window 
sill.  It  was  not  error  to  instruct  the  jury  upon  the  phase  of  the 
case  plaintiffs  evidence  may  have  presented  to  them.  The  charge 
was  not  objectionable  upon  the  ground  that  it  was  calculated  to 
induce  the  jury  to  believe  that  in  the  opinion  of  the  court  plain- 
tiffs negligence  was  only  slight.  If  the  contrary  be  true,  the  court 
could  not  lay  down  a  principle  applicable  to  the  facts  as  they  ap- 
peared upon  either  side  of  the  case.  The  court  did  not  select  and 
point  out  the  facts  to  which  the  charge  would  apply,  or  argue  the 
issue  to  the  jury,  but  merely  declared  a  rule  of  law  applicable  to 
an  issue  made  by  the  testimony.    Tel.  Co.  v.  Grimes,  82  Tex.  89. 

The  court  charged  the  jury,  that  "  the  defendant  is  responsible 
to  plaintiff  for  any  injury  he  may  have  received,  if  its  negligence 
or  the  negligence  of  its  agents  or  servants  was  the  primary  and 
proximate  cause  of  his  injury,  although  there  may  have  been  also 
negligence  on  the  part  of  plaintiff,  unless  it  appears  that  by  the 
use  of  ordinary  diligence  and  care,  under  the  circumstances,  as  a 
reasonable  and  prudent  man,  plaintiff  would  have  avoided  the  con- 
sequences of  the  negligence  of  defendant  or  its  agents." 

The  appellant  complains  of  this  part  of  the  court's  charge,  be- 
cause it  was  calculated  to  mislead  the  jury,  in  this :  that  if  plaintiff 
was  guilty  of  negligence  at  all,  it  was  in  having  his  arm  out  of  the 
window,  which  directly  and  proximately  contributed  to  the  acci- 
dent; and  the  charge  was  calculated  to  make  the  jury  believe 
that,  in  the  opinion  of  the  court,  the  plaintiffs  negligence  was 
slight,  and  that  he  could  not  have  avoided  the  effect  of  defendant's 
negligence ;  and  that  in  the  opinion  of  the  court  there  was  evi> 
dcnce  which,  although  it  might  warrant  the  jury  in  finding  the 
plaintiff  negligent,  would  yet  authorize  them  to  find  that  plaintiff, 
by  the  exercise  of  care,  could  not  have  avoided  the  negligence  of 
the  defendant. 

The  charge  is  not  subject  to  the  criticism  made.  It  is  not  for 
05  to  say,  under  the  facts,  that  if  plaintiff  was  guilty  of  negligence 
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at  all,  it  was  of  such  a  character  as  would  preclude  a  recovery. 
No  opinion  is  expressed  or  indicated  by  the  charge  on  the  part  of 
the  court  as  to  what  the  evidence  may  or  may  not  show;  that 
plaintiff's  negligence  was  slight,  or  that  he  could  not  have  avoided 
the  injury  by  the  exercise  of  ordinary  care. 

The  following  clause  of  the  court's  charge  is  assigned  as  error: 
"If  you  believe  that  plaintiff  was  injured  while  a  passenger  on  de- 
fendant's car,  and  that  he  failed  to  use  ordinary  care  and  prudence 
while  a  passenger  on  said  car,  in  having  his  arm  protruding  out- 
side the  car,  but  that  such  negligence  was  slight,  and  contributed 
only  remotely  to  the  injury  complained  of ;  and  you  believe  that 
the  defendant's  agents  or  employees  left  a  car  on  the  switch  near 
the  main  track  of  said  defendant  where  the  train  on  which  the 
plaintiff  was  had  to  pass,  and  that  said  car  or  some  object  thereon 
came  in  contact  with  plaintiff's  arm  and  caused  the  injury  com- 
plained of ;  and  you  believe  that  leaving  said  car  in  said  position 
was  an  act  of  negligence  on  the  part  of  defendant  which  was  the 
direct  and  immediate  cause  of  the  injury,  and  that  the  defendant 
might  have  prevented  it  by  the  exercise  of  prudence  and  care, 
then  defendant  is  liable,  and  you  will  find  a  verdict  in  favor  of 
plaintiff  for  such  actual  damages  as  you  believe  he  has  sustained." 

The  charge  of  the  court  states  the  law  of  contributory  negligence, 
as  we  understand  it.  To  constitute  contributory  negligence  there 
must  be  a  want  of  ordinary  care  on  the  part  of  the  plaintiff,  and 
it  must  be  a  proximate  cause  of  the  injury ;  that  is,  a  concurring 
cause ;  or,  in  other  words,  plaintiff  must  be  guilty  of  want  of  ordi- 
nary care,  and  this  want  of  care  must  proximately  contribute  to 
the  injury.  Beach  on  Con.  Neg.,  §  7.  Plaintiff  may  have  been 
guilty  of  negligence  in  failing  to  use  ordinary  care,  but  unless  such 
negligence  proximately  contributed  to  the  injury,  it  would  not  be 
contributory  negligence ;  that  is,  if  such  negligence  were  slight,  and 
contributed  only  remotely  to  the  injury,  it  would  not  be  "  contrib- 
utory negligence"  in  such  sense  as  to  prevent  a  recovery,  pro- 
vided there  was  negligence  on  the  part  of  the  defendant  that  was 
the  immediate  and  direct  cause  of  the  injury.  Neanow  v.  Uttech, 
46  Wis.  587;   Beach  on  Con.  Neg.,  §§  24-26. 

The  charge  of  the  court  complained  of  is  correct.  It  might 
have  been  clearer  and  more  easily  understood  by  the  jury  if  it  had 
explained  further  as  to  proximate  cause  by  plaintiff's  negligence. 
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that  to  preclude  a  recovery  it  must  be  such  as  that  without  it  the 
injury  would  not  have  occurred.  Railway  v.  Ormond,  64  Tex. 
489;  Railway  v.  McClain,  80  Tex.  96. 

We  cannot  say  that  the  court  erred  by  repeating  too  often  in  the 
charge  the  words  "slight"  and  "remote,"  in  explaining  the  char- 
acter of  negligence  on  the  part  of  plaintiff  that  would  or  would 
not  prevent  a  recovery  by  him,  or  that  the  jury  concluded  there- 
from that  in  the  opinion  of  the  court  his  negligence  was  slight  or 
remote.  The  evidence  authorized  a  charge  upon  the  subject. 
Unnecessary  repetitions  in  a  charge  should  be  guarded  against, 
but  it  cannot  be  seen  from  the  result  of  the  trial  in  this  case  that 
defendant  was  prejudiced  by  the  charge  in  this  respect. 

We  find  no  reversible  error  in  the  judgment  of  the  court,  and  it 
is  affirmed. 

SAN  ANTONIO  AND  ARANSAS   PASS 
RAILWAY  COMPANY  V.  LONG. 

Court  of  Civil  Appeals ^  Texas ,  Fourth  District^  October^  iSgj. 

[Reported  in  4  Tex.  Civ.  App.  497.] 

DERAILMENT  OF  TRAIN  — ANIMAL  ON  TRACK— ERRONEOUS 
INSTRUCTION.  —  In  an  action  to  recover  damages  for  injuries  sus- 
tained bj  plaintiff  in  a  derailment  of  defendant's  train  caused  by  a  colli- 
lion  with  a  cow  on  the  track,  the  court  charged  the  jury  that  if  the 
''defendant  company  permitted  weeds  to  grow  on  its  track,  roadbed  or 
embankment  at  the  place  of  accident,  in  such  a  manner  as  to  conceal  the 
track,  roadbed,  or  embankment  from  view,  and  you  further  believe  that 
fuch  wreck  was  caused  from  the  cars  running  over  an  animal,  whose 
immediate  approach  to  the  track  was  concealed  from  the  trainmen  by 
weeds,  then  the  defendant  was  guilty  of  negligence  and  you  will  find  for 
the  plaintiff,  if  he  was  thereby  injured.*'  Held,  that  the  charge  was 
reversible  error,  the  question  of  negligence  being  for  the  jury  to 
determine  (i). 


I.  Dtrailment  of  train.  —  FoRDYCE 
«tal.  (Rec'rs)  v.  Withers,  1  Tex. 
Civ.  App.  540  (1893),  was  an  action 
>€U]ut  the  receivers  of  the  St.  Louis, 
Arkansas  &  Texas  R'y  Co.  in  Texas, 
to  recover  damages  for  personal  inju- 
ries sustained  by  plaintiff's  wife  in  a 
derailment  of  the  train  on  which  she 
^»M  a  passenger.    Plaintiff  recovered 


a  verdict  on  the  trial  which  on  appeal 
by  defendant  was  reversed  for  errone- 
ous instructions  holding  carriers  to 
the  greatest  possible  care  for  the  safety 
of  passengers,  and  for  improper  re- 
marks of  counsel. 

Texas  &  Pacific  R*y  Co.  v, 
Davidson,  3  Tex.  Civ.  App.  54^ 
(1893),  was  an  action  for  damages  for 
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NEGLIGENCE  FOR  JURY.— -Upon  any  given  state  of  facts,  it  is  for  the 
judge  to  saj  whether  negligence  can  be  legitimately  inferred,  and  the  jury 
whether  it  ought  to  be  inferred.  Where  there  is  conflicting  evidence  on 
a  question  of  fact  or  there  are  two  different,  yet  reasonable,  views  which 
may  be  taken,  it  must  be  left  to  the  jury.  It  is  the  duty  of  the  judge  to 
declare  negatively  that  there  is  no  evidence  to  go  to  the  jury,  but  not 
affirmatively  that  a  certain  issue  is  proved. 

Appeal  from  Bexar.     Judgment  reversed.     The  facts  appear 
in  the  opinion. 

Wm.  Aubrey,  for  appellant. 

Tarleton  &  Keller,  for  appellee. 

Fly,  Associate  Justice. — E.  C.  Long,  the  appellee,  filed 
suit  for  $i6,2CX>  against  the  San  Antonio  and  Aransas  Pass  Rail- 
way Company.  He  claimed  in  his  original  petition,  that  on 
September  22,  1888,  he  was  being  transported  as  a  passenger 
upon  one  of  appellant's  coaches,  over  its  line  of  railway  from 
San  Antonio  to  Kerrville,  and  upon  reaching  a  point  in  Kendall 
county  on  the  line  of  said  railway,  the  train  upon  which  appellee 
was  being  transported  ran  over  a  cow,  was  derailed,  and  the  coach 
in  which  he  was  seated  upset,  causing  a  violent  collision  of  appel- 
lee's person  with  the  interior  arrangements  of  the  coach,  thereby, 
as  he  alleged,  inflicting  serious  and  permanent  mental  and  bodily 
injuries  upon  appellee. 

Appellee  alleged  in  his  original  petition,  that  at  the  time  of  the 
accident  he  was  a  druggist  and  pharmacist,  and  that  by  reason  of 
his  alleged  injuries  he  had  become  incapacitated  to  pursue  his 
vocation,  had  suffered  great  injury  to  his  nervous  system,  and  had 
been  partially  deprived  of  his  memory  and  continuity  of  recol- 
lection. 

The  alleged  negligence  of  appellant,  for  which  appellee  sought 
to  hold  it  liable,  consisted :  — 


injuries  received  in  a  derailment  of 
the  train  due  to  switch  being  left  open. 
Judgment  for  plaintiff  for  $3,000 
affirmed. 

Texas  &  Pacific  R*y  Co.  v,  Buck- 
ALEW,  3  Tex.  Civ.  App.  272  (1893), 
was  an  action  for  damages  for  injuries 
received  in  a  derailment  of  the  train. 
Plaintiff  recovered  verdict  for  $7,500 
which,  on  appeal,   was  reversed   for 


erroneous  instructions  to  the  effect 
that  the  carrier  was  an  insurer  of 
passengers.  It  was  also  held  that  the 
fact  that  a  passenger  received  injury 
without  fault  on  his  part  did  not  raise 
a  presumption  of  defendant's  negli- 
gence, and  the  burden  of  proof  was 
not  upon  defendant  to  show  that 
injury  was  not  caused  by  its  negli- 
gence. 
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1.  Of  the  alleged  improper  use  of  the  air  brake  apparatus  of 
the  train  on  which  appellee  was  being  transported,  rendering  the 
stoppage  of  the  train  by  means  thereof  impracticable.  The 
alleged  impropriety  of  the  use  consisted  of  the  interposition  be- 
tween the  engine  and  passenger  coach  of  a  freight  unprovided 
with  air  brakes. 

2.  Allowing  weeds  to  grow  to  a  great  height  upon  the  roadbed, 
concealing  from  the  view  of  the  engineer  the  cow  which  was  the 
immediate  cause  of  the  accident. 

3.  The  maintenance  of  fencing  at  the  point  of  the  accident  in 
such  a  way  that  the  intersection  of  such  fencing  with  the  roadbed 
made  a  narrow,  triangular  space,  toward  which  cattle  grazing  near 
thereto  would  flee  from  trains  approaching  from  above  the  same,  and 
cross  the  railroad  obliquely  before  reaching,  and  to  avoid  such  space. 

Appellant  filed  its  answer,  excepting  generally  and  specially  to 
appellee's  petition,  pleaded  not  guilty,  and  general  denial. 

The  cause  came  on  for  trial,  and  appellant's  said  exceptions 
having  been  presented  to,  were  overruled  by  the  court.  After  the 
trial  had  commenced,  appellee  filed  a  trial  amendment,  wherein 
he  alleged,  that  he  was  by  occupation  a  pharmacist  and  druggist, 
earning  $200  a  month,  and  at  the  time  of  the  injuries  com- 
plained of  was  engaged  in  selling  surgical  instruments,  said  occu- 
pation being  alleged  by  him  to  be  a  branch  of  and  connected  with 
his  calling  as  a  druggist  and  pharmacist,  and  was  earning  from  this 
source  $200  a  month.  The  appellee  in  this  amendment  sought  to 
recover  the  additional  sum  of  $3,000  damages,  arising  from  his 
alleged  incapacity  for  pursuing  the  last  named  employment,  in- 
duced by  his  injuries. 

Appellant  filed  exceptions  to  the  trial ,  amendment,  which  were 
presented  to  and  overruled  by  the  court. 

After  the  filing  of  the  trial  amendment,  and  the  overruling  of 
appellant's  exceptions  thereto,  appellant  withdrew  its  announce- 
ment of  readiness  for  trial,  and  presented  its  motion  for  a  continu- 
ance, claiming  to  have  suffered  a  surprise  from  the  change  in 
appellee's  pleading  after  the  trial  had  commenced,  and  after  the 
original  pleading  had  been  sustained  upon  exceptions  urged 
against  the  same.  That  it  was  not  prepared  to  meet  the  new  and 
additional  facts  pleaded  by  appellee,  and  could  not  safely  proceed 
further  in  the  trial  at  that  time.     This  motion  was  overruled. 
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Appellee  recovered  a  judgment  against  appellant  for  $9,200. 

It  was  perhaps  error  to  permit  the  so-called  ''trial  amendment" 
to  be  filed  after  the  taking  of  testimony  had  begun ;  and  if  it  was 
not,  the  defendant  having  made  a  proper  showing  for  continuance 
on  the  ground  of  surprise,  it  should  have  been  granted;  but 
as  this  error  can  not  arise  on  another  trial  it  is  unnecessary  to 
discuss  it. 

In  the  fourth  clause  of  the  charge  of  the  court  the  jury  was  in- 
structed, "  it  was  the  duty  of  defendant  company  to  keep  its  track, 
roadbed,  and  embankment  free  of  grass,  weeds,  or  other  obstruc- 
tions; and  if  you  believe  from  the  testimony  that  defendant 
company  permitted  weeds  to  grow  on  its  track,  roadbed,  or  em- 
bankment at  the  place  of  accident,  in  such  a  manner  as  to  conceal 
the  track,  roadbed,  or  embankment  from  view,  and  you  further 
believe  that  such  wreck  was  caused  from  the  cars  running  over  an 
animal,  whose  immediate  approach  to  the  track  was  concealed 
from  the  trainmen  by  said  weeds,  then  the  defendant  was  guilty  of 
negligence,  and  you  will  find  for  the  plaintiff,  if  he  was  thereby 
injured." 

The  submission  of  this  instruction  by  the  trial  judge  to  the  jury 
is  assigned  as  error. 

Negligence  may  for  convenience  be  divided  into  two  classes,  that 
which  the  law  declares  to  be  negligence,  and  that  to  be  found 
from  the  facts  in  the  given  case.     Whenever  the  law  imposes  a 
duty,  and  the  infraction  causes  damage  to  some  other  person, 
upon  proof  of  an  infraction  of  the  law  and  the  resultant  damage 
the  negligence  would  be  a  matter  of  law.     But  where  the  facts  do 
not  show  an  infraction  of  a  positive  statute,  then  the  question  of 
whether  a  certain  act  was  negligence  becomes  a  matter  of  fact, 
to  be  determined  from  the  proof  by  the  jury,  and  the  judge  would 
not  have  any  authority  to  declare  that  the  doing  of  certain  acts 
not  prescribed  by  statute  was  negligence,  unless  there  was  over- 
whelming uncontradicted  proof  of  the  negligence,  and  even  in  that 
case  it  would  be  safe  to  allow  the  jury  to  infer  the  negligence. 
For  instance,  in  our  State  the  statute  requires,  that  when  trains 
on  one  railway  approach  the  crossing  of  another,  they  must  come 
to  a  full  stop,  and  a  failure  to  do  this  would  be  statutory  negligence, 
and  the  judge,  upon  proof  of  the  failure  to  comply  with  the  statute, 
would  be  authorized  to  charge  the  jury  that  it  was  negligence. 
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There  has  been  considerable  diversity,  if  not  obscurity,  of  opin- 
ion as  to  when  negligence  is  one  of  law  or  fact,  and  as  to  the  duty 
of  the  trial  judge  in  charging  on  it.  It  has  in  some  instances  been 
held,  that  where  the  judge  is  convinced  that  there  are  no  facts, 
proven  that  make  out  a  case  of  negligence,  then  he  has  the  author- 
ity and  power  to  instruct  a  verdict  for  the  defendant.  Shear.  & 
Redf.,  §  II ;  2  Thomp.  on  Neg.,  1237. 

The  rule,  we  think,  is  well  stated  as  follows :  **  Upon  any  given 
state  of  facts,  it  is  for  the  judge  to  say  whether  negligence  can 
legitimately  be  inferred,  and  the  jury  whether  it  ought  to  be  in- 
ferred. Where,  on  the  other  hand,  there  is  conflicting  evidence 
on  a  question  of  fact,  or  there  are  two  different,  yet  reasonable, 
views  which  may  be  taken,  the  judge,  whatever  may  be  his  opinion 
as  to  the  value  of  the  evidence,  must  leave  it  to  the  jury.  The 
duty  of  the  judge  is  to  declare  negatively  that  there  is  no  evidence 
to  go  to  the  jury,  but  not  affirmatively  that  a  certain  issue  is 
proved."    Whitt.  Smith  on  Neg.,  40. 

It  will  be  seen  by  a  perusal  of  the  authorities,  that  the  cases 
are  comparatively  rare  in  which  the  question  of  negligence  is  de- 
clared to  be  one  of  law ;  the  general  rule  being  that  negligence  is 
a  question  of  fact  to  be  determined  by  the  jury.  Railway  v,  Del- 
ahunty,  53  Tex.  212.     . 

In  the  case  we  are  considering,  the  issue  presented  by  the 
pleadings  and  the  proof  was  whether  or  not  the  personal  injuries 
received  by  plaintiff  in  a  wreck  on  defendant's  road  were  the  result 
of  the  negligence  of  defendant  in  permitting  high  weeds  to  grow  in 
such  proximity  to  the  track  as  to  obstruct  the  view  of  the  engineer, 
so  that  he  did  not  see  a  cow  upon  the  track  until  the  engine  was 
too  close  for  him  to  stop  the  train,  and  the  train  in  consequence 
ran  over  the  cow,  and  was  thereby  derailed. 

Unless  the  statutes  of  Texas  provide  that  a  railway  company 
nmst  not  permit  weeds  to  grow  on  its  roadbed  and  embankment, 
then  the  question  of  whether  it  was  negligence  would  be  one  of 
fact,  to  be  determined  by  the  jury.  It  may  be  strongly  apparent 
to  common  sense  and  reason  that  it  would  be  negligent  to  allow 
weeds  to  grow  about  a  railway  track  in  such  thickness  and  rank- 
ncss  of  growth  as  to  form  a  jungle  from  which  cattle  could,  unseen, 
spring  upon  the  track  at  the  most  unseasonable  and  dangerous 
times;  but  the  question  is  addressed  to  the  reason  and  common 
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sense  of  the  jury,  and  not  to  those  of  the  judge.  Under  our 
system  of  jurisprudence  the  juries  have  a  province  in  the  courts 
allotted  to  them  in  which  they  are  sovereign ;  and  ordinarily  the 
judge  has  no  more  authority  to  invade  their  dominion  than  they 
would  have  to  enter  the  territory  of  law  occupied  by  him  alone. 
This  is  a  wide  departure  from  the  common  law,  but  it  is  statutory, 
mandatory,  and  peremptory.  "The  judge  is  forbidden  by  law 
either  to  aid  a  jury  or  to  infringe  upon  their  province  in  weighing 
the  evidence  or  in  deciding  upon  the  facts  in  every  case  submitted 
to  them.  It  presupposes  that  the  jury  are  as  competent  to  find 
the  facts  as  the  judge  is  to  declare  the  law."  Railway  v.  Murphy, 
46  Tex.  357  (i);  Railway  v.  Hill,  71  Tex.  459;  Campbell  'v, 
Trimble,  75  Tex.  271 ;   Cool,  on  Torts,  800,  et  seq. 

In  the  case   of   Railway  v.    Hill,   above   cited,   the  Supreme 
Court   says:     "While   the  opinion   in  the  Murphy  case,  above 
cited,  has  not  received  the  unqualified  sanction  of  the  courts,  yet 
it  has  been  substantially  followed.     We  have  been  cited  to  no  case 
where  it  had  been  held  competent  for  the  court  to  charge  upon 
any  particular  combination  of  facts  as  constituting  negligence,  save 
when  so  declared  by  law."     The  Murphy  case  is  also  cited  ap- 
provingly  in   the   case    of    Campbell    v,  Trimble,  above    cited. 
Counsel  for  appellee  cites  us  to  cases,  and  argues  that  where  a 
fact  is  proved   and  there  is  no  rebutting  testimony,  the  court  can 
assume  it  as  a  fact  in  the  instructions  to  the  jury.     This  is  un- 
doubtedly  true;   but   in   the    charge    above  copied  there    is   no 
assumption  of  the  existence  of  the  facts,  but  an  assumption   of 
what  as  a  matter  of  law  those  facts  prove,  and  the  jury  is   told, 
that  if  certain  facts  are  proved  they  constitute  negligence,  and 
they  will  find   for  plaintiff.      This  doubtless  would  be  a   good 
charge  under  English  law,  but  it  is  erroneous  under  the  statutes 
and  decisions  of  Texas.     The  jury  has  nothing  left  to  do   under 
the  charge  but  to  find  that  weeds  grew  on  the  roadbed  and   ob- 
structed the  view  of  the  trainmen,  and  the  cow  went  on  the  track 
under  cover  of  the  weeds,  and  the  train  ran  over  her  and    ivas 
derailed,  and  plaintiff  was  hurt,  and  assess  the  damage.     They 
have  nothing  to  do  with  negligence;    the  court  has  decided    it. 
The   charge  was   an  invasion   of  the  province  of  the  jury,  and 
erroneous. 

I.  Reported  in  6  Am.  Neg.  Cas.  462. 
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The  next  question  to  be  considered  is,  whether  the  error  in  the 
charge  was  a  material  one,  and  prejudicial  to  the  defendant,  and 
whether  the  evidence  was  all  one  way  and  uncontradicted,  so  much 
so  that  it  would  have  been  reasonably  impossible  for  the  jury  to 
have  arrived  at  any  other  verdict.  The  evidence  clearly,  by  a 
number  of  witnesses,  showed  that  the  weeds  were  allowed  to  grow 
rank  and  dense,  close  to^the  track ;  that  the  cow  was  on  or  very 
near  the  track  and  engine  when  first  seen ;  that  the  engine  struck 
and  ran  over  the  cow ;  that  the  engine  passed  over  safely,  but  the 
passenger  coaches  were  derailed  and  the  plaintiff  seriously  and 
permanently  injured  ;  that  a  cow  trail  crossed  the  track  where  the 
cow  was  killed,  and  cows  were  in  the  habit  of  crossing  there,  and 
skeletons  of  cows  were  seen  near  the  place  of  the  accident. 

Had  this  been  all  of  the  testimony,  we  Would  not  hesitate  to  say 
that  the  charge,  though  erroneous,  could  not  have  injured  the  de- 
fendant. But  the  engineer,  a  witness  for  appellant,  swore,  that  his 
run  was  between  San  Antonio  and  Kerrville ;  that  he  had  been  on 
the  run  for  a  year  and  six  months ;  that  he  made  a  round  trip  a 
day  over  the  road  on  which  the  accident  occurred ;  that  special 
engineers  had  made  a  run  over  the  road  once  or  twice  a  month, 
with  which  exception  he  did  all  the  running ;  that  he  was  running 
the  engine  attached  to  the  wrecked  train ;  that  the  appliances  were 
in  first-class  order,  the  train  had  air  brakes,  and  they  in  good 
shape ;  that  the  wreck  was  caused  by  a  cow ;  that  the  train  was 
running  nineteen  miles  an  hour,  the  schedule  time  being  twenty- 
two  miles  an  hour ;  the  road  was  on  a  curve  and  embankment,  and 
just  over  the  bridge  at  the  curve  was  where  the  cow  was  struck ; 
that  when  he  first  saw  the  cow  she  was  about  eight  or  ten  feet  from 
the  track ;  that  he  applied  the  brakes ;  that  it  was  a  dark,  drizzly 
night ;  that  his  engine  had  not  struck  or  killed  any  cattle  at  that 
locality  with  him  or  anyone  else,  so  far  as  he  knew ;  that  the  place 
of  the  accident  was  a  little  cut-off  place,  and  he  had  never  seen 
any  cattle  there  before ;  that  he  had  never  noticed  any  marks  along 
there  that  indicated  that  it  was  a  usual  passway  for  cattle ;  that  it 
was  hard  to  tell  whether  he  could  have  seen  the  cow  sooner  if 
there  had  been  no  weeds  there  and  it  had  all  been  smooth,  and 
whether  he  could  have  seen  her  in  time  to  put  on  the  brakes  and 
have  prevented  the  accident ;  that  he  could  not  have  seen  the  cow 
down  there  in  the  weeds  at  night,  because  it  was  a  curve ;  that  he 
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could  not  have  discovered  a  cow  very  far  on  a  night  like  that,  and 
that  it  was  such  a  peculiar  place,  right  across  a  trestle  and  a  curve 
there,  and  a  dark,  drizzly  night 

This  witness  was,  it  is  true,  contradictory  in  some  of  his  state- 
ments, and  his  testimony  presented  but  slight  defense  to  the  charge 
of  negligently  permitting  weeds  to  grow  on  the  track,  and  thereby 
causing  the  injury  to  plaintiff ;  but  meager  and  unsatisfactory  as  it 
was,  under  our  statutes  and  decisions  it  became  a  question  of  fact 
for  the  jury  to  determine  from  all  the  testimony  the  question  of 
negligence.  The  determination  of  it  was  taken  from  the  jury  by 
the  court,  and  no  other  section  of  the  charge  corrects  the  error. 

We  have  carefully  and  laboriously  considered  the  evidence  in 
this  case,  and  have  consulted  all  the  authorities  on  the  subject 
within  our  reach,  and  in  view  of  the  ample  facts  to  sustain  the 
verdict,  and  the  magnitude  of  the  interests  at  stake,  we  have  hesi- 
tated long  before  rendering  this  opinion;  but  being  convinced 
that  there  is  error  in  the  judgment,  our  duty  is  plain,  and  the 
judgment  is  reversed  and  the  cause  remanded. 

Motion  for  rehearing  refused. 


GALVESTON,  HARRiSBURG    AND    SAN 
ANTONIO  RAILWAY  COMPANY  V. 

SNEAD  ET  AL. 

Court  of  Civil  Appeals^  Texas,  First  District,  September,  iSpj. 

[Reported  in  4  Tex.  Civ.  App.  31.] 

DERAILMENT  OF  TRAIN  — INFANT  INJURED  — TRESPASSER.— 
In  an  action  to  recover  damages  for  injuries  to  an  infant  caused  bj  a  de- 
railment of  defendant's  train,  it  appeared  that  someone  asked  the  con- 
ductor to  carrj  plaintiff's  wife  and  babj,  stating  she  was  the  wife  of  the 
agent  at  one  of  defendant's  stations,  but  the  conductor  said  he  could  not 
do  it  and  that  she  was  entitled  to  a  pass  and  ought  to  have  it.  The  wife 
boarded  the  train  and  her  babj  was  injured  in  an  accident  to  the  train. 
Heidj  that  the  facts  did  not  constitute  the  wife  and  child  trespassers  so 
as  to  be  withdrawn  from  the  protection  of  the  law  applicable  to  the  other 
passengers  (i). 

I.  Riding  on  pass  —  Derailment  of  was  an  action  against  the  receiver 
train.  —  Campbell  (Rec'r)  v.  Har-  of  the  International  and  Great  North - 
Ris,  4  Tex.   Civ.   App.   636    (1893),      ern   Railway  Company,  for  injuries 
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RAILROAD  TRACK —  INSTRUCTION.— An  instruction  that  "it  is  the 
dutj  of  all  railway  companies  to  use  the  greatest  care  and  skill  in  con- 
structing its  roadbed,  track,  etc.,  in  order  to  transfer  over  it  safely  its 
passengers,  and  in  like  manner  to  use  such  care  in  keeping  same  in  repair 
&s  to  secure  its  passengers  as  safe  travel  as  the  nature  of  the  business 
reasonablj  requires  to  protect  the  travelling  public,"  was  approved,  as  it 
did  not  make  the  defendant  an  insurer. 


Appeal  from  Harris.     Judgment  affirmed. 
in  the  opinion. 
W.  N.  Shaw,  for  appellant. 
James  A.  Breeding,  for  appellees. 


The  facts  appear 


to  plaintiff's  wife  caused  by  the  de- 
nilment  of  a  train.  Plaintiff  was 
foreman  of  a  fence  gang,  and  his  wife, 
bj  permission  of  defendant  was  on 
a  Tisit  to  him.  During  the  night 
the  car  in  which  they  were  sleeping 
was  derailed,  due  to  the  conductor 
turning  the  wrong  switch.  Judgment 
for  plaintiff  for  $4,750  affirmed. 
It  was  held  that  plaintiff's  wife  did 
not  assume  the  risks  of  such  acci- 
dents as  the  one  by  which  she  was 
injured. 

Drover's  fass  —  Stockman  injured 
by  hachingr  of  train.  —  In  Receivers 
ofIntbrkationai.  &  Great  North- 
iRN  Railway  Co.  v,  Armstrong,  4 
Tex.  Civ.  App.  146  (1893),  judgment 
for  plaintiff,  travelling  on  drover's 
pass,  who  was  injured  while  looking 
after  his  stock  by  the  sudden  backing 
of  the  train,  was  reversed.  Plaintiff 
had  been  told  by  a  brakeman  to  look 
titer  his  stock  and  that  the  train  would 
stop  for  a  while.  Held,  that  the 
brakenutn  not  being  in  control  of  the 
tiain  and  it  not  being  within  the  scope 
of  hjsaathority,  the  brakeman' s  decla- 
ntions  were  not  binding  on  the  de- 
feodant.  The  burden  was  upon  plaintiff 
to  prove  authority  of  brakeman  to 
make  the  statement  relied  upon.  It 
was  error  to  admit  plaintiiTs  opinion 
in  en<}ence  that  "  he  had  to  get  up 
there"  to  give  necessary  aid  to  his 
stock  where  one  of  the  issues  was 
whether    plaintiff  was   negligent    in 


getting  upon  the  drawhead  of  the  car 
where  he  was  injured. 

Shipper  injured  in  stock  car,  —  In 
Missouri,  Kansas  &  Texas  Rail- 
way Co.  V,  Cook,  8  Tex.  Civ.  App. 
376  (1894),  judgment  for  plaintiff  for 
$500,  value  of  horse  killed,  and  $15,- 
000  for  personal  injuries,  caused  by  a 
collision,  was  reversed.  Plaintiff  was 
a  shipper  and  the  accident  occurred 
while  he  was  riding  in  the  stock  car. 
The  burden  was  upon  plaintiff  to 
prove  waiver  of  contract  requiring 
shipper  to  ride  in  the  caboose,  he 
claiming  that  he  had  authority  from 
the  conductor  to  ride  in  the  stock 
car  with  his  horse.  It  appeared  that 
the  accident  was  caused  by  the  sec- 
ond section  of  the  train  colliding 
with  the  first  section.  Held  error 
to  charge  jury  to  find  for  plaintiff, 
if  the  conductor  "became  aware  of 
the  danger  of  the  train  being  run 
into  by  another  train,  or,  as  a  man  of 
ordinary  prudence,  should  have  be- 
come aware  of  such  a  danger,  and 
you  believe  the  safety  of  plaintiff  in 
said  train  was  imperilled  thereby,  and 
that  the  conductor  knew,  or  as  a  rea- 
sonably careful  man  ought  to  have 
known,  of  such  peril,  and  that  there 
was  sufficient  time  after  said  conductor 
became  aware  of  such  peril,  or  ought 
to  have  become  aware  thereof,  for 
him  to  have  warned  plaintiff,  and  for 
plaintiff  to  have  escaped  had  he  been 
warned." 
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Garrett,  Ch.  J. — Action  by  Julius  Snead  and  Effie  Snead, 
his  wife,  the  father  and  mother  of  George  Snead,  a  minor,  in  their 
own  behalf,  and  by  the  said  George  Snead,  by  his  father,  Julius 
Snead,  as  next  friend,  against  the  Galveston,  Harrisburg  and  San 
Antonio  Railway  Company,  to  recover  damages  for  personal  in- 
juries to  said  minor  by  a  derailment  of  defendant's  train  of  cars, 
on  which  he  was  a  passenger. 

Defendant  answered  by  a  general  denial,  and  specially,  that  the 
mother  of  said  minor,  in  whose  charge  he  was  at  the  time,  was  a 
trespasser  on  defendant's  train,  without  a  ticket,  a  pass,  or  per- 
mission of  any  kind ;  also,  that  there  was  nothing  in  the  appear- 
ance or  condition  of  defendant's  track  at  the  time  and  place  from 
which  said  derailment  could  reasonably  have  been  anticipated. 

There  was  a  trial  by  jury,  and  upon  the  verdict  of  the  jury  a 
judgment  was  rendered  for  the  plaintiff,  Julius  Snead,  for  $i,ooo 
and  for  the  minor,  George  Snead,  $2,cxx). 

Upon  appeal  errors  have  been  assigned :  i,  that  the  verdict  and 
judgment  are  contrary  to  the  law  and  the  evidence  upon  the  issue 
as  to  whether  or  not  the  minor,  George  Snead,  was  injured  by  the 
derailment  of  the  train,  and  because  the  proof  showed  that  defend- 
ant's track  was  in  proper  condition  and  repair ;  2,  that  the  court 
erred  in  not  allowing  evidence  to  show  that  said  minor  was  a  tres- 
passer on  the  train,  by  proof  that  his  mother,  in  whose  custody  he 
was,  was  upon  the  train  without  pass  or  ticket,  and  without  the 
knowledge  or  consent  of  the  conductor,  who  had  previously  re- 
fused to  receive  her  without  pass  or  ticket;  3,  that  there  was  error 
in  the  charge  of  the  court,  because  it  practically  made  the  defend- 
ant an  insurer  of  the  safety  of  its  passengers. 

Conclusions  of  Fact. —  i.  On  July  7,  1891,  Effie  Snead,  the 
wife  of  the  plaintiff,  Julius,  and  the  mother  of  the  minor  plaintiff, 
George  Snead,  got  on  board  of  defendant's  train  of  passenger  cars 
at  Houston  with  her  child,  the  said  George  Snead,  to  go  from 
Houston  to  East  Bernard,  a  station  on  the  defendant's  line  of  rail- 
way, where  her  husband,  the  plaintiff,  Julius  Snead,  was  at  work 
in  the  employment  of  the  defendant  as  its  agent  at  said  station. 

Julius  Snead  is  the  father  of  the  said  George  Snead,  and  at  the 
time  of  the  accident  the  latter  was  about  one  year  old.  At  a 
curve  in  the  railway  near  Stella,  a  station  on  said  railway  in  Har- 
ris county,  and  between  Houston  and  Stella,  the  cars  were  derailed 
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and  there  was  a  wreck,  and  the  car  in  which  Mrs.  Snead  sat  with 
her  child  was  partly  turned  over.  The  train  left  Houston  at  7  :  30 
o'clock  in  the  morning ;  was  due  at  Chaney  Junction  at  7 :  40 
o'clock.  Stella  was  the  next  station  to  Chaney  Junction,  and  the 
wreck  occurred  at  about  9  o'clock  in  the  morning. 

2.  Mrs.  Snead  occupied  a  seat  with  her  child  in  a  passenger  car, 
in  which  there  were  quite  a  number  of  passengers.  When  the 
wreck  occurred  the  child  fell  on  his  back  across  the  arm  of  a  seat, 
and  the  mother  fell  on  him.  The  child  then  fell  from  the  arm  of 
the  seat  to  the  floor.  There  is  a  considerable  conflict  in  the  evi- 
dence as  to  the  extent  of  the  injuries  received  by  the  child.  Both 
the  mother  and  Mrs.  McDonald,  who  was  a  passenger  on  the 
train,  testify  that  it  was  hurt;  and  the  evidence  shows,  that  after 
the  accident  the  child  was  not  in  good  health,  and  was  unable  to 
walk  or  stand  alone.  Dr.  Daniel  testified,  that  it  was  suffering 
from  partial  paralysis,  which  he  believed  to  be  the  result  of  the  in- 
juries received  in  the  wreck  as  explained  to  him  by  the  mother. 
There  was  testimony  that  before  the  injuries  were  received  the 
child  was  in  a  healthy  condition.  On  the  other  hand,  there  was 
much  testimony  by  physicians  and  others  that  the  child  was  un- 
healthy and  afflicted  from  its  birth.  Dr.  Harrison  testified,  that  he 
examined  it  before  and  after  the  accident,  and  that  its  condition 
was  the  result  of  the  impoverished  and  unhealthy  condition  of  its 
mother,  and  that  it  had  "corea"  or  incipient  "  St.  Vitus  dance." 
It  is  unnecessary  to  state  all  the  evidence.  We  conclude  that 
there  was  sufficient  testimony  to  support  the  verdict  of  the  jury 
with  respect  to  the  injuries. 

3.  The  wreck  occurred  on  a  curve.  There  was  evidence  that 
the  curve  was  a  sharp  curve,  and  that  the  cars  were  being  run  at  a 
high  rate  of  speed.  Henry  Mack,  a  witness  for  the  plaintiffs,  a 
track  walker  for  defendant  at  the  time  of  the  accident,  testified, 
that  in  his  opinion  the  curve  was  not  safe  for  running  a  train  of 
cars  at  a  high  rate  of  speed,  and  that  to  render  it  reasonably  safe 
where  the  wreck  occurred,  it  was  necessary  to  brace  the  rails  all 
along  and  around  said  curve  with  iron  braces  made  and  used  for 
said  purpose.  One  Williamson,  a  telegraph  operator,  testified, 
that  he  was  at  the  time  of  the  wreck  an  operator  for  the  Houston 
and  Texas  Central  Railway  at  Chaney  Junction,  where  west-bound 
trains  of  defendant  registered ;   that  it  was  a  part  of  his  duty  to 
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take  train  orders  to  trainmen,  and  to  make  bulletins  at  that  point 
directing  the  operation  of  trains ;  that  on  that  morning  he  went  off 
duty  before  the  train  passed,  but  before  he  went  of!  duty  he  copied 
a  message  for  the  bulletin,  signed  by  defendant's  division  superin- 
tendent at  San  Antonio,  J.  T.  McQueeney,  to  the  effect  that  the 
curve  near  Stella  was  in  bad  order,  and  pinned  it  to  the  register 
where  all  trains  going  west  must  register.  On  the  other  hand, 
Mack  was  contradicted  by  the  roadmaster,  general  superintend- 
ent, and  division  superintendent  as  to  the  necessity  for  braces  to 
hold  the  rails  together  at  the  curve ;  and  the  division  superintend- 
ent testified  that  he  did  not,  prior  to  the  accident,  issue  instructions 
to  the  trainmen  that  were  in  effect  to  look  out  and  run  carefully 
over  the  portion  of  the  track  where  the  wreck  occurred.  The  en- 
gineer testified  also  as  to  careful  running,  and  thslt  the  train  on  the 
curve  was  going  at  the  rate  of  eighteen  or  twenty  miles  an  hour. 

Our  conclusion  is,  that  the  evidence  is  sufficient  to  support  the 
verdict  of  the  jury  upon  the  issue,  also  that  the  accident  was  the 
result  of  the  negligence  of  the  defendant  in  not  constructing  and 
maintaining  its  track  in  a  proper  condition,  and  in  running  its  cars 
at  a  high  rate  of  speed  on  said  curve. 

4.  The  evidence  shows,  that  on  the  morning  of  the  accident, 
before  the  train  left  Houston,  while  at  the  depot,  some  one  asked 
the  conductor  in  charge  of  the  train  to  carry  Mrs.  Snead  and  her 
baby,  stating  that  she  was  the  wife  of  the  agent  at  East  Bernard, 
and  wanted  to  go  to  him.  The  conductor  answered  that  he 
could  not  do  it ;  that  if  she  was  the  agent's  wife  she  was  entided 
to  a  pass  and  ought  to  have  it.  Mrs.  Snead  also  spoke  to  the 
conductor,  and  he  told  her  that  he  could  not  carry  her  without  a 
pass  or  ticket. 

Conclusions  of  Law. —  i.  Appellant's  fourth  assignment  of 
error  is  as  follows:  "The  court  erred  in  not  allowing  defendant  to 
prove  that  the  minor  plaintiff,  George  Snead,  was  a  trespasser 
on  its  cars,  by  reason  of  the  fact,  which  defendant  offered  to 
prove,  that  Effie  Snead,  his  mother,  was  upon  the  train  of  defend- 
ant without  a  pass  or  ticket  and  against  the  previous  refusal  of  the 
conductor  to  receive  her  without  said  pass  or  ticket,  and  that  she 
was  on  said  train  without  the  knowledge  or  consent  of  the  con- 
ductor thereof."  This  evidence,  the  exclusion  of  which  is  here 
complained    of,    differs   very   little   from   the    testimony    of    the 
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conductor  as  it  appears  in  the  statement  of  facts,  the  only  differ- 
ence being  that  Mrs.  Snead  was  upon  the  train  "without  the 
knowledge  or  consent  of  the  conductor  thereof,"  which  might 
happen  to  a  passenger  regularly  provided  with  a  ticket,  or  who 
expected  to  pay  his  fare  when  called  upon  to  do  so.  Mrs.  Snead 
was  sitting  openly  in  the  car  with  other  passengers,  without  any 
attempt  at  concealment,  and  if  the  defendant  had  been  permitted 
to  show  the  additional  facts  set  out  in  the  bill  of  exceptions,  this 
would  not  have  shown  her  to  be  a  trespasser  so  as  to  be  withdrawn 
from  the  protection  of  the  law  applicable  to  the  other  passengers. 
Whart  on  Law  of  Neg.,  §  354. 

2.  Appellant  claims  that  the  following  paragraph  of  the  charge 
of  the  court  practically  makes  it  an  insurer  of  the  safety  of  pas- 
sengers: "It  is  the  duty  of  all  railway  companies  to  use  the 
greatest  care  and  skill  in  constructing  its  roadbed,  track,  etc.,  in 
order  to  transfer  over  it  safely  its  passengers,  and  in  like  manner 
to  use  such  care  in  keeping  same  in  repair  as  to,  secure  its  pas- 
sengers as  safe  travel  as  the  nature  of  the  business  reasonably 
requires  to  protect  the  travelling  public."  We  do  not  think  that 
the  charge  is  fairly  subject  to  the  objection.  The  jury  would  not 
understand  the  word  "secure,"  in  connection  with  the  other 
language  of  the  charge,  in  the  sense  contended  for. 

3.  We  find  the  verdict  to  be  sustained  by  the  evidence,  and  no 
error  for  which  the  judgment  should  be  reversed,  so  it  is  therefore 
affirmed. 

SAN  ANTONIO  AND  ARANSAS  PASS  RAIL- 
WAY  COMPANY  V.  LYNCH  ET  AL. 

Court  of  Civil  Appeals^   TexaSy  First  District,  November,  18^4., 

[Reported  in  8  Tex.  Civ.  App.  513.] 

TRAIN  FALLING  THROUGH  BRIDGE  INTO  RIVER— DEFECTIVE 
BRIDGE —  EVIDENCE.  —  In  an  action  to  recover  damages  for  the  death 
of  plaintiff's  intestate  caused  by  the  breaking  down  of  a  railroad  bridge 
through  which  defendant's  train  fell  into  the  river,  evidence  that  about  a 
year  after  the  accident  the  defendant  had  built  an  iron  bridge  in  place  of 
the  wooden  bridge  which  had  broken  down  was  inadmissible  (i). 

I.  Train  falling  through  defective  way  Co.  et  al.  v.  Adams,  6  Tex.  Civ. 
bridge  —  Express  agent  injured. —  App.  102  (1894),  was  an  action  by  an 
Sax  Aktonio  &  Aransas  Pass  Rail-      express  agent,  on  duty  in  the  baggage 
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FREIGHT  TRAINS— RULES  AND  REGULATIONS— TRESPAS- 
SERS. —  Where  the  question  was  whether  plaintiff's  intestate  was  right- 
fullj  on  the  train  as  a  passenger,  instructions  to  the  effect  that  if  the  rule 
of  the  defendant  forbidding  persons  to  ride  on  its  freight  trains  was  habitu- 
ally violated  by  the  defendant's  officers,  the  same  may  be  considered  dis- 
pensed with,  are  correct,  except  that  a  conductor  has  no  authority  to  relax 
such  a  rule. 

SAME.  —  But  where  the  facts  show  that,  though  there  has  been  frequent  viola- 
tions of  the  rule  by  trainmen,  not  permitted  by  the  company,  it  cannot, 
without  its  consent,  be  put  in  the  attitude  of  a  carrier  of  passengers  by  the 
wrongful  acts  of  its  conductors  and  of  travellers  dealing  with  them. 

Appeal  from  De  Witt.     Judgment  reversed. 

The  charges  asked  by  the  defendant  were  as  follows :  — 

**  5.  Even  if  you  believe  from  the  evidence  that  passengers  were 
at  times  carried  on  freight  trains  of  defendant  company,  yet  you 
must  not  find  for  plaintiffs  unless  you  believe  such  carriage  of  pas- 
sengers on  freight  trains  was  habitually  permitted  without  objec- 
tion by  defendant  company.  And  if  you  believe  defendant  had 
at  the  time  in  question  a  regulation  prohibiting  such  carrying  of 
passengers  on  freight  trains,  and  was  making  reasonable  effort  to 
enforce  such  rule,  it  cannot  be  said  to  have  habitually  permitted, 
without  objection,  such  practice,  and  you  will  find  for  defendant. 

"  6.  If  you  believe  defendant  had  a  rule  and  regulation  prohib- 
iting the  carrying  of  passengers  on  freight  trains,  then  you  are 
charged  that  same  was  a  reasonable  regulation.  And  if  you  be- 
lieve from  the  evidence  that  defendant  was  making  reasonable 
effort  to  enforce  such  rule,  and  had  given  said  rule  reasonable 
publicity,  and  that  Lynch  was  upon  said  freight  train  in  violation 
of  said  rule,  you  will  find  for  the  defendant. 

"  7.  If  you  believe  this  defendant  had  a  rule  prohibiting  the 
carriage   of   passengers   on   freight   trains,   and   had  given  same 


car  attached  to  defendant's  train,  for 
damages  for  injuries  sustained  by  rea- 
son of  the  cars  falling  through  a  de- 
fective bridge.  It  appeared  that  the 
passenger  car  did  not  fall  through  the 
bridge.  On  the  trial  plaintiff  re- 
covered verdict  and  judgment  for 
$7,000  which,  on  appeal,  was  reversed. 
It  was  held  that  the  actual  facts  of  in- 
juries and  their  consequences  should 


be  alleged,  to  admit  their  proof,  and 
should  be  stated  with  as  much  cer- 
tainty as  their  character  and  nature 
permit.  An  instruction  that  plaintiff 
was  entitled  to  the  same  care  as  pas- 
sengers are  when  travelling  on  rail- 
ways, so  far  as  consistent  with  his 
position  in  the  car  occupied  by  him 
by  reason  of  his  employment,  was 
properly  given. 
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reasonable  publicity,  it  is  not  necessary  that  said  deceased,  James 
A.  Lynch,  may  have  been  informed  of  or  known  said  rule. 

"9.  You  cannot  find  for  plaintiff  simply  because  you  believe 
from  the  evidence  that  said  Lynch  was  on  said  freight  train  by 
consent  of  said  conductor,  and  had  actually  paid  fare  to  said  con- 
ductor. Unless  you  further  believe  from  the  evidence  that  said 
conductor  was  authorized  by  defendant  company  to  carry  passen- 
gers on  said  freight  train,  you  will  find  for  defendant." 

Proctors,  for  appellant 

Wheeler  &  Rhodes  and  Kleberg  &  Grain,  for  appellees. 

Williams,  Associate  Justice. — Appellant,  as  widow  of 
James  Lynch,  deceased,  for  herself  and  as  next  friend  of  the  minor 
children  of  herself  and  said  Lynch,  brought  this  action  to  recover 
oi  defendant  damages  resulting  to  them  from  the  death  of  theii 
husband  and  father,  alleged  to  have  been  caused  by  the  negligence 
of  the  defendant. 

From  a  judgment  in  favor  of  plaintiffs,  this  appeal  is 'prosecuted. 

There  are  many  assignments  of  error,  all  of  which  have  been  ex- 
amined ;  but,  as  the  case  is  to  be  reversed,  it  is  necessary  only  to 
mention  in  detail  those  which  we  hold  to  be  well  taken,  and  such 
others  as  may  develop  questions  which  may  be  of  importance  in 
another  trial,  and  which  should  therefore  be  decided. 

The  negligence  of  defendant  was  charged  to  have  consisted  in 
having,  across  a  river  crossed  by  its  road,  a  defective  and  unsafe 
bridge,  through  which  the  train  upon  which  Lynch  is  claimed  to 
have  been  riding  as  a  passenger  fell,  inflicting  the  injuries  from 
which  death  resulted. 

One  of  the  defenses  was,  that  the  train  was  one  used  exclusively 
for  the  carrying  of  freight,  upon  which  passengers  were,  by  regula- 
tion of  the  company,  forbidden  to  ride,  and  that  Lynch  was  not 
a  passenger,  but  a  trespasser  thereon. 

During  the  trial  the  defendant  introduced  one  Berry,  an  engineer, 
who  testified,  as  an  expert,  to  the  proper  construction  and  safe 
condition  of  the  bridge.  On  cross-examination,  plaintiffs'  counsel 
was  allowed,  over  defendant's  objection,  to  prove  by  him  that 
about  a  year  after  the  occurrence  in  which  Lynch  lost  his  life, 
an  iron  bridge  was  put  in  where  the  wooden  one,  which  had 
pven  way,  had  stood.  There  was  no  other  testimony  or  fact  in 
evidence  in  rebuttal  of  which  this  testimony  was  admissible.     Its 
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only  bearing  was  to  convey  to  the  jury  the  suggestion  that  the 
act  of  defendant  and  of  the  witness,  in  putting  in  a  more  substan- 
tial bridge  where  that  under  investigation  had  been,  was  a  confes- 
sion of  the  unfitness  or  insufficiency  of  the  former.  That  such 
evidence  is  inadmissible  for  such  a  purpose  is  now  so  well  estab- 
lished in  this  State  that  citation  of  authority  is  unnecessary.  Of 
course,  such  evidence  may  sometimes  be  proper  to  rebut  or  explain 
some  other  fact  put  in  evidence,  as  is  illustrated  in  the  following 
cases:  Railway  v,  Johnson,  78  Tex.  540;  Fordyce  v.  Withers,  I 
Tex.  Civ.  App.  540;  Railway  v.  Hall,  i  Tex.  Civ.  App.  225; 
Railway  v,  Dunlap,  26  S.  W.  Rep.  655.  But  where  it  could 
operate  only  as  containing  an  implied  admission  of  negligence,  as 
in  this  case,  it  should  not  be  received. 

Eleven  special  charges  were  requested  by  defendant,  two  of 
which  were  given  and  the  rest  were  refused.  The  substance  of 
several  q\  those  refused  was  contained  in  the  general  charge; 
others  embraced  propositions  which  were  sufficiently  stated  in  the 
charge,  with  the  addition  of  others  which  were  omitted.  The 
practice  of  requesting  a  great  number  of  instructions,  some  of 
which  couple  together  rules  which  have  been  already  stated  to  the 
jury  with  others  which  have  not  been  given,  so  that  the  court  can 
not  give  the  latter  without  undue  repetition  of  the  former,  is  not  to 
be  commended.  But  some  of  the  requested  instructions  contained 
propositions  which  were  correct  in  themselves,  were  applicable  to 
the  facts,  and  were  not  embraced  in  the  charge  given. 

The  principal  question  for  the  decision  of  the  jury  was,  whether 
or  not  Lynch,  when  killed,  was  rightfully  on  the  train  as  a  passen- 
ger. It  was  shown  by»uncontradicted  evidence  that  defendant  had 
established  and  given  reasonable  publicity  to  a  regulation  forbid- 
ding the  taking  of  passengers  upon  its  freight  trains,  and  notifying 
the  public  that  its  servants  were  forbidden  to  waive  or  relax  this 
rule.  The  plaintiffs  introduced  evidence  showing  that  on  a  number 
of  occasions  persons  had  been  known  to  ride  on  freight  trains, 
paying  fare  to  the  conductor  as  passengers ;  and  one  witness  stated, 
that  *'  it  was  a  very  common  thing  for  passengers  to  ride  on  freight 
trains  at  the  time."  On  the  other  hand,  the  defendant  showed 
that  watch  was  kept  by  its  superior  officers  to  detect  any  violations 
by  conductors  of  this  rule,  and  such  as  were  ascertained  to  have 
received  passengers  contrary  to  it,  had  been  discharged. 
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The  charge  sufficiently  instructed  the  jury  as  to  the  right  of  de- 
fendant to  make  such  rules,  and  as  to  their  effect  when  made,  and 
informed  them  that  the  presumption  of  law  is,  that  one  claiming 
to  be  a  passenger  upon  such  train  would  be  a  trespasser  without 
lawful  right  to  be  there,  and  the  company  would  not  be  liable  for 
injury  he  might  receive  while  thus  unlawfully  upon  its  train ;  but  that 
this  presumption  might  be  rebutted  by  proof  showing  that,  not- 
withstanding such  rules,  with  the  knowledge,  either  actual  or  con- 
structive, of  the  company,  and  without  objection  on  its  part,  persons 
are  habitually  permitted  to  take  passage  upon  such  train  by  the 
employees  in  charge  thereof ;  and  that  the  company,  through  its 
proper  officers,  having  the  right  to  make  such  rules,  may  through 
the  same  officers  relax  or  dispense  with  them ;  and  that  the  pub- 
lic are  authorized  to  consider  such  rules  dispensed  with,  when  not 
practically  enforced,  or  when  the  same  are  habitually  and  publicly 
violated  by  the  servants  of  the  company.  That  these  instructions 
are  correct,  where  they  have  application,  is  not  questioned  by  ap- 
pellant They  contain  all  that  is  essential  of  special  charge  num- 
ber 4,  except  the  proposition,  that  a  conductor  has  not  authority 
to  relax  such  regulations  as  that  in  question.  Of  that  we  will  treat 
further  on. 

Special  charges  numbered  2  and  3  were,  we  think,  correctly  re- 
fused, because,  in  connection  with  the  general  charge,  they  would 
have  confused  the  issue.  The  wording  of  them  was  well  calcu- 
lated to  produce  the  belief  that  there  must  have  been  some  spe- 
cific authority  from  a  corporate  officer  for  passengers  to  ride  upon 
freight  trains,  or  some  act  of  a  corporate  officer  dispensing  with 
the  rule ;  when,  as  correctly  charged,  if  the  carriage  of  passengers 
on  freight  trains  were  so  common  and  habitual  that  the  proper  of- 
ficers ought  to  have  known  it,  and  they  still  permitted  it  to  go  on, 
the  public  could  consider  the  rule  suspended  in  its  operation. 

It  is  still  true,  however,  that  the  conductors  could  not,  by  force 
merely  of  their  own  disobedience  of  the  rule,  destroy  its  e£fect. 
The  principle  stated  assumes  an  acquiescence  on  the  part  of  de- 
fendant, implied  from  its  failure  to  exact  obedience  to  its  rules, 
where  the  nonobservance  of  them  is  so  open  and  habitual  that  it 
ought  to  know  of  and  be  deemed  to  assent  to  the  practice.  Un- 
der such  circumstances,  it  is  held  out  to  the  public  as  a  carrier  of 
passengers  upon  its  freight  trains,  and  will  not  be  allowed  to  shield 
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itself  from  liability  under  a  rule  which  it  has  thus  permitted  to  fall 
into  disuse.  But  where  the  facts  show  that,  though  there  has  been 
occasional  or  even  frequent  violations  of  the  rule  by  trainmen  whose 
duty  it  is  to  observe  them,  the  company  has  not  permitted  them, 
but  has  used  reasonable  efforts  to  suppress  them  and  to  enforce 
obedience,  it  cannot,  without  its  consent  and  against  its  published 
undertaking,  be  put  in  the  attitude  of  a  carrier  of  passengers 
by  the  wrongful  acts  of  its  conductors  and  of  travellers  dealing  with 
them. 

The  evidence  in  this  case  called  for  a  pointed  statement  of  the 
law  in  this  particular,  but  no  such  qualification  of  the  doctrine 
stated  in  the  charge  is  contained  in  the  instructions  given.  In- 
deed, the  paragraph  of  the  charge  in  which  the  law  is  directly  ap- 
plied to  the  facts  (which  is  too  lengthy  to  be  appropriately 
inserted)  was,  when  addressed  to  the  evidence,  calculated  to  cre- 
ate the  impression  that  mere  habitual  violation  of  the  rule  by  con- 
ductors, whatever  may  have  been  the  efforts  of  the  defendant  to 
enforce  the  rule,  would  charge  it  with  the  duty  of  carrying  passen- 
gers upon  its  freight  trains. 

The  theory  of  the  defense  was  not  affirmatively  stated. 

The  fifth,  sixth,  seventh,  and  ninth  special  charges,  requested 
by  defendant  were  correct  in  law,  were  applicable  to  the  evidence, 
and,  as  they  supplied  omissions  in  the  general  charge,  should  have 
been  given. 

For  the  errors  indicated,  the  judgment  is  reversed  and  the  cause 
remanded. 

INFANT  RIDING  ON  FOOTBOARD  OF  ENGINE- 
DERAILMENT— CONTRIBUTORY  NEGLIGENCE.  — In 
Wilcox  et  al.  ▼.  San  Antonio  and  Aransas  Pass  Railway 

Company,  ii  Tex.  Civ.  App.  487  (1895),  action  for  injuries  suf- 
fered by  plaintiff's  son  while  riding  upon  one  of  defendant's 
engines,  judgment  for  defendant  was  affirmed  and  writ  of  error 
refused  (i).     **  Appellant  claimed  that  when  his  son  was  hurt,  he 


I.  Riding  on  engine — Derailment 
— Contributory  negligence, — In  Tex- 
as &  Pacific  Railway  Co.  v,  Boyd, 
6  Tex.  Civ.  App.  205  (1894),  j*<^&" 
ment  for  plaintiff  was  reversed  in 
action  for  injuries  sustained  by  plain- 
tiff while  riding  upon  defendant's  en- 


gine, due  to  the  same  being  derailed* 
Plaintiff  was  in  the  employ  of  defend- 
ant as  fireman,  but  at  the  time  of  the 
accident  was  riding  as  a  passenger  on 
a  pass,  and  was  on  the  engine  by  per- 
mission of  the  engineer.  The  court 
reviewed  the  case  fully  and  held  that 
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was  riding  upon  an  engine  of  appellee  as  a  passenger,  and 
sought  to  hold  appellee  responsible  for  a  failure  to  observe  the  care 
required  of  it  in  the  transportation  of  a  passenger.  He  also 
asserted  that,  if  his  son  was  not  a  passenger,  he  was  on  the  engine 
by  invitation  and  with  the  knowledge  and  consent  of  those  oper- 
ating it,  and  was  hurt  as  a  consequence  of  their  gross  negligence  in 
running  it.  Both  of  these  positions  were  controverted  by  defend- 
ant, and,  in  addition,  the  defenses  that  appellant  was  a  trespasser 
on  the  engine  and  was  guilty  of  contributory  negligence  were  set  up. 
The  engine  in  question  was  a  switch  engine  which  was  used  about 
the  yard  of  appellee  at  Houston,  and  was  unfit  for  road  work.  It 
could  not  be  safely  run  faster  than  ten  miles  an  hour,  if  in  good 
condition,  and  there  was  evidence  tending  to  show  that  it  was  not 
in  good  condition  at  the  time  of  the  accident.  On  the  day  when 
appellant  was  hurt,  this  engine  was  ordered  out  on  the  road  some 
miles  from  Houston  to  bring  in  some  cars  which  had  been  left  there 
by  another  engine.  Appellant  was  present  at  the  depot  when  it 
was  about  to  start,  and  states  that  the  yard  foreman,  who  had  com- 
niand  of  the  crew  who  were  to  go  with  the  engine,  to  handle  the 
cars,  invited  him  to  accompany  them.  The  yard  foreman  denies 
this  statement.  There  is  evidence  sufficient  to  show  that  appellant 
went  upon  the  engine  with  the  knowledge  and  acquiescence  not  only 
of  this  employee,  but  of  the  engineer  and  fireman.  There  rode  in 
the  cab  and  tender  five  or  six  persons,  including  the  engineer  and  his 
wife  and  the  fireman.  Appellant,  with  a  companion,  who  was  an 
employee  of  appellee,  •  •  •  rode  upon  the  footboard  in  front  of 
the  engine  where  the  pilot  usually  is.    The  reason  given  by  appellant 


the  charge  to  the  jury  on  the  subject 
of  contributory  negligence  was  erro- 
neous and  misleading.  On  this  ques- 
tion the  court  said:  *<!{  plaintiff 
vu  a  passenger,  and  upon  the  engine 
wu  a  more  hazardous  place  to  ride 
than  in  the  coaches  provided  by  the 
receiTer  for  the  passengers  on  the 
road,  and  the  plaintiff  knew  that  fact, 
or  by  the  use  of  ordinary  care  and 
diligence  might  have  known  it,  and  he 
voluntarily  left  the  coaches  and  took 
the  more  dangerous  position  in  order 
to  subserve  his  own  purposes,  and 
with  the  view  of  gaining  information 
to  secure  his  own  promotion,  he 
thereby  assumed  the  risk  of  the  in- 


creased danger  by  reason  of  such 
position,  and  if  this  was  the  cause  of 
such  injury,  he  cannot  recover." 
Opinion  by  Liohtpoot,  Ch.  J. 

Riding  on  top  of  caboose*  —  In  St. 

Louis    SOUTHWKSTBRN    R'Y    Co.    OF 

Texas  v.  Rice,  9  Tex.  Civ.  App.  509 
(1895),  ^here  a  passenger  was  injured 
by  an  overhanging  waterspout  while 
riding  on  top  of  a  caboose,  and  it  was 
not  shown  that  the  top  of  the  car  was 
prepared  for  the  use  of  passengers,  it 
was  error  to  instruct  that  it  was  the 
duty  of  the  defendant  to  so  construct 
its  water  tanks  and  fixtures  so  as  to 
avoid  injuries  to  passengers.  Judg- 
ment for  plaintiff  for  $1,000  reversed. 
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for  taking  that  station  is,  that  there  was  not  room  in  the  cab  or 
tender.     The  engine  was  derailed  before  reaching  the  destinatioo 
and  several  persons  were  killed  and  appellant  was  injured.    The 
evidence  warrants  the  conclusion  that  the  engine  was  running  forty 
or  fifty  miles  an  hour  when  it  left  the  track.    There  is  also  evidence 
that  the  engineer  was  incompetent  and  reckless,  addicted  to  exces- 
sive use  of   intoxicants,  and  that  his  sight  was  badly  impaired. 
There  is  nothing  to  show  that  he  was  under  the  influence  of  liquor 
at  the  time,  or  that  his  imperfect  vision  had  anything  to  do  with  the 
derailment  of  the  engine.     But  the  conclusion  is  warranted  that, 
in  running  the  engine  at  the  rate  of  speed  above  stated,  he  was  not 
only  negligent,  but  reckless,  and  that  the  catastrophe  was  the  conse- 
quence of  his  want  of  proper  care.     Appellant  was  nineteen  years 
of  age,  of  average  intelligence,  and  was  more  than  ordinarily  con- 
versant with  the  operation  of  railroads  and  the  different  kinds  of 
engines,  as  most  of  his  life  had  been  spent  around  the  depots  and 
yards  where  such  operations  were  carried  on.     He  knew  the  dif- 
ference between  yard  engines  and  road  engines  and  the  uses  for 
which  each  was  intended.     He  undoubtedly  had  sufficient  capacity 
to  understand  the  dangers  of  the  situation  in  which  he  placed  him- 
self.    The  uncontradicted  evidence  showed  that  the  yardmaster 
had  nothing  to  do  with  the  passenger  traffic  of  appellee,  and  that 
neither  he  nor  any  of  the  persons  connected  with  the  engine  had 
authority  to  permit  appellant  to  ride  on  it.    The  rule  of  the  company 
prohibited  any  person,  except  certain  employees,  from  riding  on 
locomotives  and  freight  trains.   There  was  evidence  tending  to  show 
a  pretty  general  disregard  and  relaxation  of  this  rule  as  to  freight 
trains,  and  the  testimony  showed  that  persons  sometimes  took  free 
rides  on  locomotives,  but,  as  to  this,  it  was  insufficient  to  show  any 
carriage  of  passengers  upon  the  latter,  or  any  knowledge  on  the 
part  of  the  officers  of  appellee  of  this  disobedience  of  the  rules. 
Appellant  denied  having  any  knowledge  of  the  character  of  the 
engineer  or  of  the  alleged  unfitness  of  the  engine  or  of  the  existence 
of  the  rule.     He  admitted  that  he  knew  the  switch  engine  was  not 
used  for  carrying  passengers,  but  said  that  he  did  not  know  that  he 
had  no  right  to  ride  on  it  if  invited  to  do  so.     He  had  ridden  on  it 
before  without  permission."     The  court  held,  on  these  facts,  that 
the  defendant  was  not  liable  to  plaintiff  as  a  passenger.     It  was 
also  held  that  plaintiff  was  guilty  of  contributory  negligence  which 
would  preclude  him  from  recovering  for  injuries  caused  by  conduct 
of  engineer  in  running  the  engine,   where  there  was  no   willful 
purpose  to  injure.     Ooinion  by  Williams^  A.  J. 
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PASSENGER  INJURED  BY  CARELESS  ACTS  OF 
OTHER  PASSENGERS— CARRYING  COMBUSTIBLES  — 
FIRE.- In  Gui^  Colorado  and  Santa  Fe  Railway  Co.  y. 

Shields,  9  Tex.  Civ.  App.  652  (1894),  an  action  to  recover  damages 
for  injuries  to  a  passenger  by  another  passenger  on  defendant's 
train,  it  appeared  that  defendant  permitted  a  drunken  man  to  come 
into  the  car  where  plainti£F  was  with  a  large  sack  containing, 
among  other  things,  a  jug  containing  alcohol;  that  the  jug  fell  on 
the  floor,  the  alcohol  ignited  and  plaintiff  was  burned.  Plaintiff 
recovered  judgment  for  $3,417  which  on  appeal,  was  reversed,  for 
error  in  instruction  as  to  negligence  of  defendant's  servants,  as  the 
question  whether  defendant's  servants  were  negligent  in  going  to 
the  aid  of  plaintiff,  under  the  circumstances,  was  for  the  jury. 

On  a  rehearing  of  the  Shields  case  (February  1895)  the  former 
judgment  was  set  aside  and  judgment  rendered  for  defendant.  It 
appeared  that  the  accident  was  caused  by  one  passenger  dropping 
the  alcohol  jug,  and  another  passenger  carelessly  dropping  a  match, 
and  plaintiff  was  injured.  Held  that  railroad  company  was  not 
liable. 

PASSENGER  IN  AISLE  OF  CAR  — SUDDEN  JERK- 
VERDICT- IMPROPER  REM  ARKS.  —  Dillingham  (Rec'r) 
▼.  Wood,  8  Tex.  Civ.  App.  71  (1894),  was  an  action  for  injuries  to 
appellee's  wife  inflicted  while  they  were  passengers  on  a  mixed,  or 
accommodation  train  in  charge  of  appellant,  his  servants,  and 
employees.  The  train  stopped  at  a  station  to  take  on  and  discharge 
passengers  and  freight.  While  standing,  the  wife,  Martha  A. 
Wood,  left  her  seat  to  go  to  the  water  stand  or  closet ;  while  she 
was  walking  in  the  aisle,  the  train  started  with  a  sudden  jerk  which 
threw  her  violently  against  the  back  of  a  seat  **  with  such  force  as 
to  break  one  or  two  of  her  ribs,  bruise  her  hips,  shoulders,  and 
sides,  and  causing  injury  to  her  spinal  column,  causing  her  to  suffer 
mental  and  bodily  pain  and  suffering,  thereby  rendering  her  help- 
less and  permanently  injured."  On  the  trial  before  a  jury  a  verdict 
for  $5,000  was  rendered  in  favor  of  plaintiff,  a  motion  for  a  new 
trial  overruled,  and  an  appeal  taken.  On  appeal  judgment  was  re- 
versed on  the  ground  of  improper  remarks  of  counsel.  On  the 
trial,  counsel  for  appellee  read,  in  the  hearing  of  the  jury,  an  opin- 
ion of  the  Supreme  Court  in  a  case  in  which  a  verdict  for  $5,000 
was  rendered  and  the  judgment  thereon  affirmed,  and  compared  the 
case  at  bar  therewith.  This  suit  was  for  $5,000  damages,  and 
the  verdict  herein  was  for  the  same  amount.  The  court  failed  to 
instruct  the  jury  not  to  consider  the  remarks  of  the  counsel,  and 
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this  was  held  ground  for  reversal.  It  was  also  held  that  '*  there  is 
no  distinction  made  by  our  law  as  to  the  degree  of  care  necessary  to 
be  used  by  railway  companies  in  the  transportation  of  passengers, 
whether  on  freight,  mixed,  or  passenger  trains." 

PASSENGER  BECOMING  FASTENED  IN  WATER- 
CLOSET  — RAILWAY  COMPANY  NOT  LIABLE.— Mrs. 
Alpha  Smith,  wife  of  Lyddleton  Smith  (plaintiffs  below)  while  a 
passenger  on  the  defendant's  railroad,  became  fastened  up  in  a 
water-closet  of  one  of  the  passenger  cars  of  the  defendant  and  plain- 
tiffs brought  action  in  the  District  Court  of  Milam  county  for  the 
mortification,  shame,  and  suffering  of  mind,  claiming  $5,000  dam- 
ages therefor,  plaintiffs  alleging  that  the  door  of  the  closet  became 
locked  by  and  through  the  negligence  of  the  defendant,  and  that 
the  defendant  and  its  servants  negligently  failed  to  use  proper 
efforts  to  release  Mrs.  Smith  from  her  embarrassment,  and  restrained 
the  plaintiff  Dr.  Smith  from  so  doing,  the  acts  and  omissions  being 
fully  set  out  in  the  petition.  There  was  a  verdict  and  judgment  for 
plaintiffs  for  $500.  On  appeal  the  court  (per  Fisher,  Ch.  J.)  held 
that  the  facts  in  the  case  showed  due  care  by  the  railway  company 
in  providing  proper  locks  for  the  water-closets  in  the  cars,  in  in- 
specting them  to  see  that  they  were  in  good  order,  and  in  efforts  to 
extricate  plaintiff,  and  there  being  no  cause  of  action  against  the 
railway  company,  judgment  for  plaintiffs  below  was  reversed  and 
judgment  rendered  for  the  railway  company.  Court  of  Civil  Ap- 
peals^ Third  District,  Texas,  1895.  Gulf,  Colorado  and  Santa 
Fe  Railway  Company  v.  Smith,  10  Tex.  Civ.  App.  338. 

STOCKMAN  INJURED  ON  TOP  OF  CAR  — ERRQ. 
NEOUS  NONSUIT.— In  Saunders  v.  Southern  Pacific  Com- 

pany,  13  Utah,  275  (1896),  an  action  for  damages  for  injuries 
sustained  by  a  stockman  while  a  passenger  on  defendant's  train,  the 
syllabus  by  the  court  states  the  case  as  follows  : — 

I.  The  defendant  entered  into  a  contract  with  one  N  to  trans- 
port sheep,  under  which  plaintiff  accompanied  them  as  an  attend- 
ant. The  cars  in  which  the  sheep  were  placed  were  provided  vrith 
doors  at  either  end,  so  that  the  attendants  could  pass  from  the 
caboose  through  the  cars  and  care  for  the  sheep.  On  the  way  the 
conductor  put  on  three  refrigerator  cars  between  the  sheep  cars  and 
the  caboose,  thus  obliging  the  plaintiff,  against  his  protests,  to  cross 
the  refrigerator  cars  on  the  running  boards  on  top  of  these  cars, 
which  were  higher  than  those  containing  the  sheep.  At  a  certain 
point  on  the  road  the  train  passed  through  a  snowshed,  which  -was 
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built  before  the  construction  of  the  refrigerator  cars,  and  was  not 
high  enough  for  a  person  to  walk  on  top  of  the  cars  when  passing 
through  the  shed.  The  conductor  gave  the  plaintiff  no  warning  of 
the  shed  or  of  the  danger  arising  from  walking  on  top  of  the  re- 
frigerator cars  while  passing  through  said  shed.  Plaintiff  had  been 
in  the  cars  to  care  for  the  sheep  and  was  returning  to  the  caboose 
with  his  back  to  the  engine,  walking  on  one  of  the  refrigerator  cars, 
when  he  was  struck  by  a  crosspiece  and  received  the  injury  com- 
plained of.  There  was  no  whistle  sounded  or  warning  given  when 
the  train  approached  the  snowshed.  Held  error  to  grant  a  motion 
for  a  nonsuit. 

2.  Negligence  is  never  considered  a  question  of  law  for  the  court, 
unless  the  facts  shown  by  the  evidence  are  such  that  all  reasonable 
men  must  draw  the  same  conclusion  from  a  consideration  of  them, 
or  are  such  as  would  warrant  the  court  in  setting  aside  the  verdict 
of  the  jury  if  one  were  based  on  them. 

3.  Plainti£F  was  entitled  to  protection  as  a  passenger  on  such  train, 
and  that  regardless  of  any  clause  in  the  contract  exempting  the  com- 
pany from  liability.      Such  clause  is  against  the  policy  of  the  law. 

4.  The  court  inclines  to  the  view  that  it  was  negligence  fer  se  on 
the  part  of  the  defendant,  not  to  maintain  the  shed  high  enough  for  a 
person  to  pass  beneath  it  safely  while  walking  on  top  of  the  refrig- 
erator cars;  but  if  for  any  reason  it  may  be  lawful  to  maintain 
the  shed  at  an  insufficient  height,  then  the  exercise  of  ordinary  care 
requires  the  railroad  company  to  give  warning  in  some  way  —  either 
by  word  or  other  proper  method  —  of  the  train's  approaching  the 
same,  to  all  persons  whose  duties  expose  them  to  danger  because  of 
the  structure. 

5.  Whether  or  not  the  plaintiff  was,  under  the  peculiar  facts  and 
circumstances  of  this  case,  guilty  of  contributory  negligence,  was  a 
question  for  the  jury,  and  not  one  of  law  for  the  court. 

6.  Attendants  on  stock  in  transit  on  a  railroad  assume  all  ordinary 
risks  incident  to  such  service,  and  it  is  the  duty  of  the  railroad  com- 
pany to  provide  reasonably  safe  structures  and  facilities  for  such 
transportation. 

Judgment  of  nonsuit  reversed.  Opinion  by  Bartch,  J.,  in  which 
Zanb,  Ch.  J.,  concurred.  Miner,  J.,  dissented  in  a  separate 
opinion.  Evans  &  Rogers  and  A.  G.  Horn,  appeared  for  appel- 
lant; Marshall  &  Roylb,  for  appellee. 
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HALE  V.  GRAND  TRUNK  RAILROAD. 

Supreme  Courts    Vermont^  May   Term^  1888, 

[Reported  in  60  Vt.  605.] 

PERSON  MAILING  LETTERS  INJURED  AT  STATION  —  RAII^ 
ROAD  COMPANY  LIABLE.  — In  an  action  to  recover  damages  for  in- 
juries sustained  bjr  a  person  who,  while  attempting  to  go  to  a  mail  train  at 
defendant's  station  for  the  purpose  of  mailing  letters,  fell  from  an  un- 
guarded platform  leading  from  the  station  to  the  train,  it  was  held  that 
in  accepting  the  carriage  of  mail  for  the  Government  it  became  the  dutj  of 
defendant  to  furnish  persons  a  reasonably  safe  passage  to  its  mail  train  for 
the  purpose  of  mailing  letters ;  and  a  failure  to  so  provide  is  actionable  neg- 
ligence. 

Action  on  the  case  for  negligence.  Heard  on  an  agreed 
statement,  June  Term,  1887,  Veazey,  J.,  presiding.  Judgment 
pro  forma  for  the  plaintiff,  and  cause  passed  to  the  Supreme 
Court  under  Section  1390,  R.  L.     Judgment  reversed. 

It  was  agreed:  ''On  November  2,  1885,  the  defendants  were 
lessees  and  managers  of  said  railway  between  Portland,  Maine, 
and  Canada  line,  and  had  maintained  a  passenger  station  at  Berlin 
Falls,  New  Hampshire,  about  thirty  years. 

"  The  defendants  carried  the  United  States  mail  with  route  or 
mail  agents  on  their  passenger  trains  between  said  Portland  and 
Canada  line,  according  to  the  laws  of  the  United  States,  and  pur- 
suant to  such  conditions  and  regulations  as  the  Post-Office  Depart- 
ment had  imposed ;  which  may  be  referred  to,  receiving  therefor 
the  compensation  fixed  by  the  Department. 

''  The  plaintiff,  a  travelling  salesman,  was  at  Berlin  Falls  the 
evening  of  November  2,  1885,  and  went  to  the  post  office  to  mail 
two  letters.  He  there  learned  that  the  mail  had  gone  to  the  rail- 
way station,  and  he  immediately  went  to  the  station  for  the  sole 
purpose  of  mailing  the  letters  on  the  train.  The  mail  train  from 
Portland  to  Canada  line  was  due  at  that  station  about  six  o'clock 
P.  M.  Plaintiff  arrived  at  the  station  about  five  minutes  before  the 
train  came,  and  went  into  the  station  and  staid  there  till  the  train 
whistled,  and  then  went  outside  onto  the  platform  between  the 
main  track  and  side  track,  across  which  passengers  are  accus- 
tomed to  go  in  getting  off  and  on  the  cars.     It  was  a  dark  and 
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rainy  night  As  soon  as  the  train  stopped,  plaintiff  turned  to  the 
right  and  started  to  go  to  the  car  on  said  train  which  he  thought 
was  the  mail  car,  but  which  was  the  express  car,  and  was  the  next 
car  forward  of  the. mail  car.  In  going  toward  said  express  car 
for  the  purpose  of  mailing  said  letters,  the  plaintiff  walked  of!  the 
platform  near  the  corner,  fell  and  got  hurt.  There  was  no  railing 
or  other  guard,  and  he  fell  about  two  and  one-half  feet.  From  said 
comer,  as  far  as  the  platform  extended  toward  Canada,  it  was  six 
feet  wide.  The  station  was  lighted  that  evening  the  same  as 
usual.  For  fifteen  or  twenty  years  persons  have  been  accustomed 
to  go  to  the  mail  car  at  this  station  to  mail  letters  on  the  car,  to 
which  the  defendants  have  made  no  objection ;  neither  have  they 
ever  expressly  consented  thereto.  The  defendant's  mail  cars  have 
letter  boxes  into  which  people  can  deposit  letters  through  the  car 
door. 

"The  plaintiff  exercised  due  and  proper  care  on  this  occasion. 

"  His  right  to  recover  depends  upon  whether  or  not  the  defend- 
ant is  liable  for  the  injury  to  plaintiff,  occasioned  by  the  lack 
of  a  railing  or  other  guard  on  said  platform,  or  in  not  properly- 
lighting  the  same  while  it  was  being  used  by  plaintiff  as  afore- 
said." 

Geo.  N.  Dale  and  Ossian  Ray,  for  defendant. 

Bates  &  May,  for  plaintiff. 

Boss,  J.  —  By  the  agreed  case,  November  2,  1885,  the  de- 
fendant was  operating  a  railway  from  Portland,  Maine,  to  Canada 
line,  and  had  a  station  at  Berlin  Falls,  New  Hampshire.  As  such, 
it  was  carrying  the  mail  on  its  mail  trains  for  the  United  States 
Government  according  to  the  laws  of  the  United  States,  and  pur- 
suant to  the  conditions  and  regulations  imposed  by  the  Post-OfRce 
Department,  at  a  fixed  compensation.  The  plaintiff  on  that  even- 
ing in  attempting  to  go  to  its  mail  train  while  stopping  at  the 
station  at  Berlin  Falls,  for  the  purpose  of  mailing  some  letters,  in 
the  exercise  of  due  and  proper  care,  fell  from  an  unguarded,  and 
as  he  claims,  insufficiently  lighted  platform,  leading  from  the 
station  to  the  train,  and  was  injured.  By  the  regulations  of  the 
Post-Office  Department  it  was  then  the  duty  of  postal  clerks  on 
trains  carrying  the  mail  to  receive  at  the  cars,  among  other  things 
from  the  public,  letters  on  which  the  postage  had  been  prepaid, 
and  there  to  sell  stamps  with  which  to  prepay  such  postage. 
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Sections  720,  762,  Instructions  to  Railway  Postal  Clerks.     Hence, 
as  a  part  of  the  service  which  the  defendant  was  performing  for 
the  Government  and  for  which  it  was  receiving  compensation  from 
the  Government,  it  was  under  a  duty  to  furnish  the  public  a  rea- 
sonably safe  passage  to  and  from  its  mail  trains  while  stopping  at 
its  regular  stations,  for  the  purpose  of  purchasing  stamps  and 
mailing  such  letters.     The  plaintiff  was  a  member  of  the  public 
and  was  attempting  to  pass  over  the  platform  provided  by  the  de- 
fendant to  the  mail  train  for  the  lawful  purpose  of  mailing  two  let- 
ters.    By  accepting  the  carriage  of  the  mail  for  the  Government 
the  defendant  became  under  the  duty  to  furnish  him  a  reasonably 
safe  passage  to  its  mail  train  for  the  purpose  of  mailing  his  letters. 
In  attempting  to  pass  over  the  platform  to  its  mail  train  for  this 
purpose  the  plaintiff  was  neither  a  trespasser,  intruder,  nor  loafer, 
but  was  there  to  transact  business  which  the  defendant  had  under- 
taken to  do  with  him  for  a  compensation  received  from  the  Gov- 
ernment,— in  fact  was  there  at  the  invitation  of  the  defendant  to 
transact  business  which  it  had  been  hired  to  perform  for  and  with 
him,  by  the  Government.     The  duty  of  the  defendant  to  furnish 
the  plaintiff  a  reasonably  safe  passage  to  its  mail  train  to  mail  his 
letters  was  none  the  less  binding  or  obligatory  because  the  com- 
pensation received  therefor  came  from  the  Government  rather  than 
the  plaintiff.     A  holds  a  regular  passenger  ticket  over  a  railroad. 
The  duty  of  the  company  operating  the  road  to  carry  him  safely 
is  none  the  less  binding,  nor  are  his  legal  rights,  if  injured,  in  the 
least  abridged  because  the  ticket  was  paid  for  by  the  money  of  B 
rather  than  with  his  own  money.    The  Government  derives  a  large 
part  of  its  revenue  with  which  it  pays  for  the  mail  service  by  the 
sale  of  postage  stamps  to  whomsoever  of  the  public  may  desire  to 
use  that  arm  of  its  service.     The  money  which  the  plaintiff  had 
paid  for  the  postage  stamps  upon  the  letters  he  was  carrying,  or 
which  he  would  have  paid  the  postal  clerk  for  stamps  to  use  upon 
the  letters,  was  indirectly  a  payment  to  the  defendant  for  the  serv- 
ice which  it  was  about  to  perform  for  the  plaintiff  in  carrying 
the  letters  which  he  was  about  to  post  on  the  way  toward  their 
destination.     But  whether  the  plaintiff  paid  indirectly  to  the  de- 
fendant for  the  service  and  accommodation  which  it  was  under  a 
duty  to  furnish  him,  or  the  Government  paid  therefor  and  gave  it 
to  the  plaintiff,  does  not  vary  the  defendant's  duty  to  furnish  him 
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a  reasonably  safe  passage  to  the  mail  car  for  the  purpose  of  mail- 
ing his  letters,  nor  are  his  legal  rights  thereby  abated.  Actionable 
negligence  is  failure  in  legal  duty  which  occasions  an  injury  to  a 
party  free  from  contributory  negligence,  or  who  has  not  failed  in 
the  discharge  of  his  duty  in  the  given  circumstances.  This  is 
conceded  by  the  counsel  for  the  defendant.  They  have  also  con- 
ceded in  the  agreed  case  that  the  plaintiff  exercised  due  and 
proper  care  on  the  occasion.  They  only  contend  that  the  de- 
fendant was  under  no  legal  duty  to  furnish  the  plaintiff  a  reason- 
ably safe  passage  to  the  mail  car  for  the  purpose  of  mailing  his 
letters,  mainly  because  he  was  to  pay  the  defendant  nothing  there- 
for directly.  But,  as  we  have  already  endeavored  to  show,  that  fact 
would  not  relieve  the  defendant  from  the  duty,  inasmuch  as  it  was 
paid  by  the  Government  for  discharging  that  duty  to  the  public ; 
that  is,  to  any  person  who  had  occasion  to  go  to  the  mail  car  when 
stopping  at  regular  stations  to  transact  any  lawful  business  with 
the  servants  of  the  Government  These  views  would  affirm  the 
judgment  of  the  County  Court ;  but,  in  accordance  with  the  stipu- 
lation of  the  parties,  that  judgment  is  reversed  pro  forma  with 
costs  to  the  plaintiff,  and  the  cause  remanded  for  trial. 


WORTHINGTON  V.  CENTRAL  VERMONT 

RAILROAD  COMPANY. 

Supreme  Court,   Vermont,  October,  i8gi. 

[Reported  in  64  Vt.  107.] 

WHEN  NEGLIGENCE  QUESTION  OF  LAW.— Negligence  becomes  a 
question  ol  law  when  the  facts  and  circumstances  are  so  decisive  one  way  or 
the  other  as  to  leave  no  reasonable  doubt — no  room  for  opposing  inferences. 

RIDING  ON  PLATFORM  OF  TRAIN.—  It  is,  as  a  matter  of  law,  prima 
facie  negligence,  for  a  passenger  to  be  riding  on  the  platform  or  step  of  a 
rapidlj  moving  steam  car. 

CONTRIBUTORY  NEGLIGENCE.— The  fact  that  all  the  seats  in  the  car 
were  occupied,  and  the  aisles  were  so  crowded  that  the  position  of  plaintiff 
was  one  of  discomfort  to  himself  and  of  evident  discomfort  and  annoyance 
to  others,  does  not  excuse  him  from  voluntarily  occupying  a  position  on 
the  platform  while  the  train  was  in  motion. 

This  was  an  action  on  the  case  for  the  negligence  of  the  defend- 
ant   Plea,  the  general  issue.     Trial  by  jury  at  the  March  Term, 
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1890,  Rutland  County,  MUNSON,  J.,  presiding.  Verdict  and  judg- 
ment for  the  plainti£F.  Exceptions  by  the  defendant  Judgment 
reversed. 

"  The  plaintiff  was  injured  by  falling  from  the  platform  of  one  of 
the  defendant's  cats  while  the  train  was  in  motion.  The  train  was 
an  excursion  train  which  had  left  Rutland  on  the  morning  of  the 
accident,  and  was  to  run  to  Burlington.  The  accident  occurred  a 
few  miles  beyond  Middlebury.  The  day  was  pleasant  and  the  ex- 
cursion was  unusually  large.  The  plaintiff  took  the  train  at  Rut- 
land, where  there  was  ample  room,  and  where  he  obtained  a  seat 
with  his  wife  and  family.  This  seat  he  continued  to  occupy  until 
after  the  train  left  Middlebury.  At  the  intervening  stations  be- 
tween Rutland  and  Middlebury,  the  cars  filled  up  so  that  on  leav- 
ing Middlebury  they  were  badly  overloaded.  The  evidence  of  the 
plaintiff  tended  to  show  that  the  seats  in  all  the  cars  were  occupied, 
and  that  many  people  were  standing  upon  the  platforms  and  in 
the  aisles.  After  the  train  left  Middlebury,  the  plaintiff  gave  bis 
seat  to  a  lady  who  was  standing  beside  him  in  the  aisle  and  stood 
tip  in  her  place.  After  standing  there  for  a  few  moments,  he  went 
out  and  took  his  stand  upon  the  forward  platform  of  the  car  next 
behind  the  one  in  which  he  had  been  riding,  standing  either  upon 
the  platform  or  upon  the  step,  he  did  not  clearly  remember  which, 
with  his  back  toward  the  car,  and  holding  on  by  the  iron  rod  be- 
hind him.  While  in  this  position  he  was  either  thrown  or  fell  from 
the  car.  Both  the  platforms  were  filled  with  people,  no  one  of 
whom  saw  him  when  he  began  to  fall,  and  only  one  of  whom  saw 
him  after  he  was  free  from  the  car.  No  one  else  was  injured  dur- 
ing the  trip.  The  plaintiff  could  not  remember  how  he  happened 
to  fall. 

"  With  reference  to  how  he  happened  to  be  upon  the  platform, 
the  plaintiff  testified  that  the  car  in  which  he  was  riding  was 
crowded,  that  the  seats  were  all  full,  that  the  aisle  was  full,  and 
that  some  persons  were  standing  upon  the  platform.  After  giving 
his  seat  to  the  lady,  he  stood  for  a  few  moments  in  the  aisle,  but 
the  motion  of  the  train  was  such  that  he  was  thrown  and  jostled 
against  other  persons  standing  near  him  in  the  aisle,  most  of  whom 
were  ladies,  to  such  an  extent  as  to  render  his  position  there  one 
of  discomfort  to  himself  and  evident  annoyance  to  others.  There- 
upon it  occurred  to  him  that  he  would  go  into  the  smoking  car 


Carrier  of  Persons,  383 

and  endeavor  to  obtain  a  seat  there.  For  this  purpose  he  left  the 
place  where  he  was  standing,  passed  out  upon  and  across  the  rear 
platform  of  that  car  and  onto  the  forward  platform  of  the  next 
car.  Arriving  there,  the  car  was  so  crowded  that  it  became  evi- 
dent to  him  that  it  would  do  no  good  to  go  any  further,  and  he 
accordingly  took  up  the  position  which  he  was  occupying  when 
injured,  thinking  that  he  would  remain  there  for  a  short  time  and 
then  return  to  his  former  position  inside  the  car. 

''The  defendant  claimed  that  by  the  plaintiff's  own  testimony  he 
had  voluntarily  left  his  position  in  the  car  and  gone  out  and  re- 
mained upon  the  platform  without  any  sufficient  excuse,  and  for 
that  reason  moved  the  court  to  direct  a  verdict  in  its  favor.  This 
the  court  declined  to  do,  and  the  defendant  excepted. 

"The  defendant  requested  the  court  to  instruct  the  jury  that  if 
the  plaintiff  having  standing  room  inside  the  car,  voluntarily  went 
upon  the  platform  and  remained  there,  and  was  subsequently 
injured  by  reason  of  being  there,  he  could  not  recover.  This  the 
court  declined  to  do,  but  did  instruct  the  jury  upon  that  branch  of 
the  case  as  follows :  ^ 

'"The  claim  is  that  the  passages  of  the  different  cars  were 
entirely  filled,  and  that  the  platforms  of  the  cars  were  also  filled, 
women  as  well  as  men  standing  upon  them.  The  plaintiff  claims 
that  the  passage  where  he  stood  after  giving  up  his  seat  was 
crowded,  and  that  most  of  those  in  his  vicinity  were  ladies ;  that 
the  swaying  and  jolting  of  the  train  was  such  that  his  position  was 
one  of  discomfort  to  himself  and  of  evident  annoyance  and  discom- 
fort to  others ;  and  that  in  consequence  of  this  he  concluded  to  go 
to  the  smoking  car. 

" '  If  the  position  of  the  plaintiff  while  standing  in  the  passageway, 
after  giving  up  his  seat,  was  one  of  real  and  positive  discomfort, 
you  are  not  precluded  from  finding  that  he  was  justified  in  going 
oat  upon  the  platform  with  a  view  to  reaching  the  smoker,  if  he 
could  do  so  without  running  greater  risk  than  a  man  of  ordinary  pru- 
dence would  have  taken  under  like  circumstances.  If  after  getting 
upon  the  platform  he  found  the  opposite  platform  so  crowded  that 
it  was  impracticable  to  get  into  the  next  car,  and  the  situation  was 
such  that  he  could  not  return  to  and  occupy  the  place  he  had  left 
without  real  and  positive  discomfort,  you  are  not  precluded  from 
finding  that  he  was  justified  in  remaining  upon  the  platform,  if  he 
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could  do  so  without  running  greater  risk  than  a  man  of  ordinary 
prudence  would  have  taken  under  like  circumstances. 

"  *  Ordinarily,  a  person  who  went  upon  the  platform  to  stand,  or 
who  undertook  to  pass  from  car  to  car  while  the  train  was  in  mo- 
tion, could  not  recover.  But  in  view  of  the  crowded  condition  of 
this  train,  the  shifting  movement  and  varying  pressure  incident  to 
such  a  crowd,  and  the  necessity  of  the  platform's  being  occupied 
by  some  part  of  the  passengers,  we  do  not  hold  that  it  was  neces- 
sarily negligent  for  the  plaintiff  to  be  upon  the  platform.  It  is  left 
for  you  to  determine  whether  there  was  negligence  on  the  part  of 
the  plaintiff  in  going  to  and  standing  upon  the  platform  under  the 
circumstances  shown. 

''  *  But  if  the  plaintiff,  after  giving  up  his  seat  and  standing  a 
while  in  the  passage,  went  out  upon  the  platform  without  any 
reasonable  ground  for  so  doing,  as  tested  by  the  rule  just  stated, 
but  merely  because  he  preferred  to  ride  upon  the  platform  rather 
than  stand  in  the  passage  inside,  he  was  guilty  of  contributory 
negligence,  and  cannot  recover.' 

•*  The  defendant  excepted  to  the  refusal  of  the  court  to  charge 
as  requested  and  to  the  charge  as  above  given. 

*'  It  appeared  that  the  train  was  equipped  with  the  automatic  air 
brake,  and  there  was  no  evidence  tending  to  show  that  the  brake 
did  not  work  properly,  nor  that  the  train  was  not  properly  oper- 
ated, save  that  the  speed  was  too  high.  The  plaintiff  did  not 
claim  in  his  declaration  nor  in  the  opening  of  his  case,  that  there 
was  any  deficiency  in  the  number  of  brakemen,  nor  that  if  there 
was,  this  fact  did  nor  could  have  contributed  to  his  injury.  The 
defendant  introduced  the  conductor  as  a  witness,  and  upon  his 
cross-examination  it  came  out  that  he  had  only  two  brakemen 
with  him.  In  the  argument  the  plaintiff  claimed  that  this  was 
gross  negligence,  and  requested  the  court  to  instruct  the  jury  upon 
that  point,  and  the  court  did  submit  that  question  to  the  jury  in 
the  following  language : — 

"  *  It  was  the  duty  of  the  company  to  send  with  this  train  enough 
men  for  the  proper  control  and  management  of  the  train,  in  view 
of  the  number  of  cars  it  contained  and  the  load  it  was  expected 
to  carry.  In  considering  the  question  whether  the  defendant  was 
negligent  in  the  operation  of  this  train,  you  may  take  into  account 
the  crowded  condition  of  the  cars,  the  fact  that  the  platforms  were 


Carrier  of  Persons.  885 

filled,  the  number  of  men  provided,  and  their  general  conduct  in 
the  management  of  the  train.' 

"To  this  the  defendant  excepted.  No  exception  was  taken  to 
the  argument,  and  no  question  made  upon  the  pleadings ;  and  the 
defendant  as  well  as  the  plaintiff  discussed  this  point  to  the 
jury." 

C.  A.  Prouty,  for  defendant. 

Geo.  E.  Lawrence,  for  plaintiff. 

Bowell,  J. — If,  as  matter  of  law,  it  was  prima  facie  negli- 
gence for  the  plaintiff  to  be  riding  on  the  platform  or  the  steps, 
as  shown  by  the  case,  and  if  his  riding  there  contributed  to  his 
injury,  then  the  burden  was  on  him  to  show  that  he  was  riding 
there  for  a  reason  that  freed  him  from  the  imputation  of  negligence ; 
and  if  the  testimony  did  not  tend  to  show  such  reason,  he  had  no 
case  for  the  jury,  and  the  court  should  have  directed  a  verdict 
against  him. 

It  is  sometimes  said  that  when  the  facts  are  conceded  or  un- 
disputed, the  question  of  negligence  is  for  the  court  and  not  for 
the  jury.  But  this  must  not  be  taken  in  its  broadest  sense  and  as 
universally  true,  but  with  limitation.  When  the  law  prescribes 
what  shall  constitute  negligence,  or  when  the  act  relied  upon  to 
show  negligence  is  isolated,  then  negligence  becomes  a  question 
of  law. 

But  when  the  standard  of  negligence  is  not  prescribed,  and 
Aere  is  a  combination  of  facts  and  circumstances  relied  upon  to 
show  negligence,  the  question  becomes  one  of  Uw  only  when 
those  facts  and  circumfttanc>&s  are  so  decisive  one  way  or  the 
other  as  to  leave  no  reasonable  doubt  about  it — no  room  for 
opposing  inferences.  This  is  clearly  shovm  by  the  adjudged 
cases. 

Thus,  in  Briggs  v.  Taylor,  28  Vt  180,  it  was  regarded  as  so 
certain  that  carriages  and  sleds  would  be  injured  by  standing  out 
doors  all  winter,  that  the  court  ruled  as  matter  of  law  that  thus 
leaving  them  was  negligence.  But  in  Vinton  v,  Schwab,  32  Vt. 
612,  it  is  said,  that  although  there  is  no  conflict  in  the  testimony 
in  respect  of  negligence,  yet,  if  it  still  rests  upon  discretion,  judg- 
ment, and  experience,  it  is  matter  of  law  and  not  of  fact.  And 
in  Whitcomb  v.  Denio,  52  Vt.  382,  it  is  said  that  whatever  the 
nile  may  be  in  other  States  when  the  facts  are  undisputed,  in  this 
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State,  when  the  question  is  whether  a  thing  has  been  done  within 
a  reasonable  time  or  with  reasonable  care,  or  when  any  other  fact 
is  to  be  determined  that  involves  the  judgment  of  the  trier  upon 
an  existing  state  of  facts  and  circumstances,  the  almost  universal 
practice  has  been  to  submit  the  question  to  the  jury. 

In  Hunter  v.  Cooperstown,  etc.,  R.  R.  Co.,  112  N.  Y.  371  (i), 
it  was  held  that  the  plaintiff,  who  was  sui  juris  and  in  the  full  pos- 
session of  his  faculties,  with  nothing  to  disturb  his  judgment,  was 
guilty  of  negligence  as  matter  of  law  in  attempting  to  board  a 
railroad  train  moving  at  the  rate  of  from  four  to  six  miles  an  hour, 
and  that  the  question  did  not  become  one  of  fact  by  the  con- 
ductor's calling  out  to  him  to  get  on.  That  it  was  a  dangerous 
and  hazardous  attempt,  the  court  said  must  be  the  judgment  of  all 
men ;  that  persons  are  taught  from  their  earliest  youth  the  great 
danger  attending  an  attempt  to  board  or  to  leave  a  train  while 
in  motion ;  and  that  there  is  no  person  of  mature  years  and  judg- 
ment but  has  the  knowledge  that  such  an  attempt  is  dangerous  in 
the  highest  degree.  But  the  court  said  that  there  may  be  cases 
in  which  such  an  attempt  would  not  be  regarded  as  negligence  as 
matter  of  law,  and  where  the  question  of  negligence  upon  all  the 
facts  in  the  case  should  be  submitted  to  the  jury,  and  referred 
to  Filer  v.  New  York  Central  R.  R.  Co.,  49  N.  Y.  47,  as  such  a 
case  (2). 

In  Solomon  v.  Manhattan  R.  R.  Co.,  103  N.  Y.  437  (3),  it  is 
said  that  the  rule  established  by  the  decisions  is,  that  it  is  pre- 
sumptively a  negligent  act  for  a  passenger  to  attempt  to  alight 
from  a  moving  train,  and  that  it  is  not  sufficient  to  rebut  the  pre- 
sumption that  the  trainmen  acquiesced  in  the  action  of  the  pas- 
senger, nor  that  the  company  violated  its  duty  or  contract  in  not 
stopping  the  train,  nor  that  to  remain  on  the  train  would  subject 
the  passenger  to  trouble  or  inconvenience,  but  that  to  excuse  such 
an  act  and  free  the  passenger  from  the  charge  of  contributory  neg- 
ligence, there  must  be  a  coercion  of  circumstances  that  did  not 
leave  the  passenger  in  the  free  and  untrammeled  possession  of  his 

1.  Hunter  v,  Cooperstown,  etc.,  R.      same  case  in  5  Am.  Neg.  Cas.  147, 161 
R.  Co.,  113  N.  Y.  371,  is  reported  in      and  163. 

5  Am.  Neg.  Cas.  280.  3.  The  Solomon  case  is  reported  in 

2.  Filer  v,  N.  Y.  Central  R.  R.  Co.,      5  Am.  Neg.  Cas.  a6i.  See  also,  5  Am. 
49  N.  Y.  47,  is  reported  in  5  Am.  Neg.      Neg.  Cas.  401. 

Cas.  151.    See  also,  other  decisions  in 


Carrier  of  Persons,  887 

faculties  and  judgment  And  the  court  went  on  to  say,  that 
although  negligence  is  usually  a  fact  for  the  jury,  yet  that  the  in- 
ference of  negligence  in  a  given  case  may  be  so  strong  and  con- 
vincing that  the  judge  may  direct  a  verdict ;  that  the  conclusion 
that  it  is  prima  facie  dangerous  to  alight  from  a  moving  train  is 
founded  on  our  general  knowledge  and  common  experience,  and 
that  it  is  akin  to  the  conclusion  now  generally  accepted,  that  it  is 
in  law  a  dangerous  and  therefore  a  negligent  act,  unless  explained 
and  justified  by  special  circumstances,  to  attempt  to  cross  a  rail- 
road track  without  looking  for  approaching  trains. 

In  Morrison  v.  Erie  Railway  Co.,  56  N.  Y.  302  (i),  it  was  held 
that  the  question  whether  a  person  has  been  guilty  of  contributory 
negligence  in  attempting  to  alight  from  a  car  in  motion  is  not  in 
every  case  a  question  of  fact  for  the  jury ;  that  when  the  facts  are 
undisputed,  the  question  of  contributory  negligence  may  become 
a  question  of  law ;  and  it  was  held  to  be  such  in  that  case.  Fol- 
ger,  J.,  in  delivering  the  opinion  of  the  court,  said :  "  Can  it  be 
said  that  a  person  of  ordinary  care  and  prudence  would  have 
swung  himself  from  a  car  in  motion  down  to  the  ground  in  the 
dark,  laden  with  the  weight  of  a  child  twelve  years  old,  having  but 
one  band  and  one  arm  to  aid  himself  with,  when  there  was  no 
other  danger  to  be  avoided  by  meeting  this,  and  no  incentive  to 
the  act  other  than  the  inconvenience  of  being  carried  by  his  place 
of  abode,  and  with  a  full  apprehension  of  the  danger  he  was  about 
to  incur?  I  think  not,  and  am  of  the  opinion  that  it  is  so  clear, 
that  the  law  and  this  court  should  have  answered  without  calling 
in  the  aid  of  the  jury." 

Gavett  V.  Manchester  &  Lawrence  R.  R.  Co.,  16  Gray,  501  (2), 
is  to  the  same  effect.  There  it  appeared  that  after  the  train  started 
and  was  in  motion,  the  plaintiff  either  passed  out  of  the  door  and 
was  on  the  platform  of  the  car  for  the  purpose  of  attempting  to 
leave  it,  or  was  actually  stepping  from  the  platform  of  the  car 
upon  that  in  front  of  the  station.  While  thus  situated  she  was 
thrown  from  the  car  and  injured.  The  court  said  that  it  could  not 
be  doubted  that  the  well-known  hazards  of  travelling  on  railroads 
and  the  unprotected  and  exposed  situation  of  persons  standing  on 

I.  Morrison  V.  Erie  R*j  Co.,  56  N.  3.  Gavett  v.   Manch.   &  L.   R.  R. 

Y.  303,  it  reported  in  5  Am.  Neg.  Cas.      Co.,  16  Gray,  501,  is  reported  in  3  Am. 
>9}-  Neg.  Cas.  742. 
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the  platform  of  a  car  or  attempting  to  leave  it  when  the  train  is 
about  to  start  or  is  actually  in  motion,  render  it  unsafe  for  passen- 
gers to  place  themselves  in  such  a  position,  and  preclude  the  idea 
that  due  care  can  be  exercised  under  such  circumstances. 

So,  riding  with  an  arm  projecting  out  of  the  car  window,  whereby 
it  is  injured,  is  negligence  per  se^  and  precludes  recovery.  Todd 
V,  Old  Colony,  etc.,  R.  R.  Co.,  3  Allen,  18,  80  Am.  Dec.  49  (i). 

In  Indianapolis,  etc.,  R.  R.  Co.  v,  Watson,  114  Ind.  20,  5  Am. 
St.  Rep.  591,  it  is  said  that  if  from  the  facts  only  one  inference 
can  be  drawn,  and  that  is  that  there  was  negligence,  it  must  be 
adjudged  as  matter  of  law;  or  conversely,  if  it  can  be  clearly 
afHrmed  as  matter  of  law  that  there  was  no  negligence,  the  court 
must  so  declare.  In  Seefeld  v.  Chicago,  etc.,  R.  R.  Co.,  70  Wis. 
216,  5  Am.  St.  Rep.  168,  it  is  held  that  when  the  facts  are  undis- 
puted and  admit  of  no  doubtful  nor  opposing  inferences,  the 
question  of  negligence  is  one  of  law. 

Many  other  cases  of  like  import  might  be  cited,  but  these  are 
quite  sufficient  to  establish  the  proposition  above  laid  down,  namely, 
that  when  the  standard  of  negligence  is  not  prescribed,  and  there 
is  a  combination  of  facts  and  circumstances  relied  upon  to  show 
negligence,  the  question  becomes  one  of  law  only  when  those  facts 
and  circumstances  are  so  decisive  one  way  or  the  other  as  to  leave 
no  reasonable  doubt — no  room  for  opposing  inferences. 

This  brings  us  to  consider  whether,  as  matter  of  law,  it  was 
prima  facie  negligence  for  the  plaintiff  to  be  riding  on  the  plat- 
form or  the  step  as  shown  by  the  case.  He  was  standing  either 
on  the  second  step  or  on  the  edge  of  the  platform,  with  his  back 
to  the  saloon  window,  holding  on  to  the  iron  on  the  end  of  the 
car.  There  were  notices  on  the  car  doors,  forbidding  persons  to 
stand  on  the  platform.  The  platform  was  full,  and  two  small  boys 
stood  on  the  steps  below  him.  The  train  was  running  at  the  rate 
of  about  thirty  miles  an  hour  at  the  lowest  estimate ;  plaintiffs 
testimony  tended  to  show  that  it  was  running  much  faster  than 
that,  and  was  swaying  and  jolting  badly.  There  is  nothing  to 
show  that  the  plaintiff  was  not  an  intelligent  man,  and  in  the  full 
possession  of  his  faculties.  Add  to  this  the  well-known  fact  that 
in  this  State  railroads  must  be  built  with  many  and  sharp  curves, 
which  cause  fast-running  trains  to  sway  and  lurch  considerably, 

z.  The  Todd  case  is  reported  in  9  Am.  Neg.  Cas.  448. 
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however  good  the  track,  thereby  greatly  increasing  the  danger  to 
one  riding  on  the  platform  or  steps  of  being  jolted  and  thrown  off, — 
and  can  it  be  doubted  that  the  position  the  plaintiff  occupied  was, 
in  die  circumstances,  one  of  danger  and  hazard  ?  We  think  not. 
And  because  it  was  one  of  danger  and  hazard,  it  was  prima  facie 
negligence  for  him  to  occupy  it. 

But  the  plaintiff  claims  that  the  cases,  especially  in  New  York, 
are  to  a  different  intent,  and  hold  that  it  is  not  prima  facie  negli- 
gence to  ride  on  the  platform  of  steam  cars,  and,  among  others, 
refers  to  Willis  v.  Long  Island  R.  R.  Co.,  34  N.  Y.  670  (i),  and 
Werle  v.  Long  Island  R.  R.  Co.,  98  N.  Y.  650  (2).  But  we 
hardly  think  it  is  the  law  of  New  York  that  in  no  circumstances  is 
\i  prima  facie  negligence  for  a  passenger  to  ride  on  the  platform 
of  steam  cars.  To  be  sure  in  those  cases  it  was  held  not  to  be 
such  negligence  for  the  plaintiffs  to  ride  on  the  platform  in  the 
circumstances  disclosed.  In  Willis's  case  it  was  not  necessary  to 
say  anything  about  it,  for  his  position  neither  caused  nor  con- 
tributed to  his  injury.  But  still  the  court  said  it  was  not  prima 
facie  negligence  for  him  to  be  riding  on  the  platform.  And  in 
Nolan  V,  Brooklyn  City,  etc.,  R.  R.  Co.,  87  N.  Y.  63  (3),  it  is  said, 
(^Uer,  that  the  rule  is  settled  that  it  is  not,  even  in  the  case  of 
steam  cars,  negligence  per  se  for  a  passenger  to  stand  on  the  front 
platform  of  a  moving  car.  In  Werle's  case  the  court  said  that 
while  the  evidence  as  to  many  of  the  facts  was  conflicting,  it 
thought  there  was  nothing  proved  from  which  the  court  had  a 
right,  as  a  question  of  law,  to  attribute  contributory  negligence  to 
the  deceased,  and  that  the  whole  case  presented  simply  questions 
of  fact  for  the  consideration  of  the  jury.  The  fair  inference  from 
this  is,  that  the  court  thought  there  might  be  a  state  of  facts  shown 
in  such  a  case  that  would  make  the  question  of  negligence  one  of 
law. 

In  Graville  v.  Manhattan  R.  R.  Co.,  105  N.  Y.  525,  it  is  said  to 
be  unsafe  as  matter  of  common  knowledge  for  a  passenger  to 
ride  on  the  platform  of  a  running  train,  and  in  Clark  v.  Eighth 
Avenue  R.  R.  Co.,  36  N.  Y.  135  (4)  ;  it  was  held  to  be  prima 

I.  There  is  a  note  of  the  Willis  case  3.  The  Nolan  case  is  reported  in  9 

ia  9  Am.  Neg.  Cas.  617.  Am.  Neg.  Cas.  624. 

3.  The  Werle  case  is  reported  in  9  4.  There   is  a    note  of  the  Clark 

Am.  Neg.  Cas.  699.  case  in  9  Am.  Neg.  Cas.  654. 
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facie  negligence  for  a  passenger  to  ride  on  the  steps  of  a  horse 
car ;  and  it  was  laid  down  as  a  principle  of  law,  that  when  it  ap- 
pears that  a  passenger  was  riding  upon  a  car  in  a  place  of  danger, 
his  negligence  is  prima  facie  proved,  and  that  the  onus  is  on  him 
to  rebut  the  presumption.  In  Nolan's  case  it  is  said,  referring  to 
the  case  last  cited,  that  riding  on  the  .steps  of  a  horse  car  is  a 
position  palpably  more  dangerous  than  riding  on  the  platform. 
But  we  submit  that  it  is  no  more  dangerous  than  riding  on  the 
platform  of  a  steam  car  when  the  train  is  in  rapid  motion.  And  in 
Connolly  v,  Knickerbocker  Ice  Co.,  114  N.  Y.  104,  it  is  said  that 
the  fact  that  a  passenger  on  a  horse  car  stands  on  the  outer  plat- 
form when  there  is  opportunity  to  take  a  seat  in  the  car,  might,  in 
an  action  against  the  railroad  company  to  recover  damages  for  its 
negligence,  constitute  a  defense  in  ordinary  circumstances.  Hence 
we  conclude  that  in  some  circumstances  it  might  he  held  in  New 
York  that  riding  on  the  platform  of  steam  cars  wbs  prima  facie 
negligence.  But  if  the  law  of  that  State  is  otherwise,  we  are  not 
disposed  to  follow  it. 

In  Massachusetts  the  law  is,  as  a  general  proposition,  that 
standing  on  the  platform  of  steam  cars  when  the  train  is  in  motion 
is  prima  facie  negligence.  In  addition  to  Gavett's  case,  already 
referred  to,  we  refer  to  Hickey  v.  Boston  &  Lowell  R.  R.  Co.,  14 
Allen,  429  ( i).  That  was  a  much  stronger  case  for  recovery  than 
the  one  at  bar,  and  yet  the  defendant  had  judgment.  There  the 
deceased  had  been  riding  in  the  smoking  car,  and  just  before  it 
was  uncoupled  to  let  the  rest  of  the  train  run  slowly  into  the 
station,  he  left  it,  and  with  other  passengers,  stepped  upon  the 
platform  of  the  passenger  car  in  the  rear  of  it,  with  the  intention 
of  riding  to  the  station  in  that  position.  The  passenger  car  was 
going  about  five  miles  an  hour,  and  ran  against  the  smoker,  which 
had  been  thrown  across  the  track  by  a  misplaced  rail  and  switch, 
whereby  the  deceased  received  injuries  from  which  he  died.  The 
court  said  that  if  an  injury  happens  while  the  passenger  is  occu- 
pying a  place  provided  for  the  accommodation  of  passengers, 
nothing  further  is  ordinarily  necessary  to  show  due  care ;  but  that 
when  the  plaintiff's  own  evidence  shows  he  had  left  the  place 

X.  Hickej  v.  Boston  &  Lowell  R.  R.  Co.,  14  Allen,  429,  is  reported  in  9 
Am.  Neg.  Cas.  454. 
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assigned  for  passengers,  and  was  occupying  an  exposed  position, 
and  that  the  injury  was  due  in  part  to  the  fact  of  such  position, 
he  must  necessarily  fail  unless  he  can  also  make  it  appear,  upon 
some  ground  of  necessity  or  propriety,  that  his  being  in  that 
position  was  consistent  with  the  exercise  of  proper  care  and 
caution  on  his  part ;  and  as  the  plaintiff  in  that  case  had  no  testi- 
mony tending  to  show  proper  care  on  the  part  of  the  intestate,  a 
nonsuit  was  entered.  Although  the  court  does  not  say  in  so  many 
words  that  the  deceased  was  prima  facie  negligent  as  matter  of 
law,  yet  that  is  precisely  what  the  case  comes  to ;  and  the  fact 
that  there  was  room  inside  does  not  touch  that  question,  because 
the  presumption  of  negligence  arises  from  the  position  itself,  as  it 
is  a  dangerous  position,  and  one  not  provided  for  passengers  to 
occupy  while  the  train  is  in  motion.  The  necessity  or  propriety 
of  his  being  there  is  an  element  that  comes  in  later,  and  for  the 
purpose  of  rebutting  the  presumption  of  negligence,  but  if  it 
cannot  be  shown,  the  presumption  remains  and  precludes  recovery^ 
if  the  negligence  was  contributory. 

In  Treat  v.  Boston  &  Lowell  R.  R.  Corp.,  131  Mass.  371  (i)^ 
the  plaintiff,  on  the  whole  case  did  not  appear  to  be  one  who  at 
his  own  risk  had  voluntarily  assumed  an  exposed  position  not  in- 
tended for  passengers,  and,  therefore,  the  question  of  contributory 
negligence  was  properly  left  to  the  jury.  Zemp  v,  Wilmington  & 
Manchester  R.  R.  Co.,  9  Rich.  Law,  84,  64  Am.  Dec.  763  (2), 
referred  to  by  plaintiff,  is  not  authority  for  him.  There  the  plain- 
tiff was  standing  on  the  front  platform  of  the  rear  passenger  car 
at  the  time  of  the  injury,  which  was  occasioned  by  the  overturning 
of  the  engine  when  the  train  was  moving  from  five  to  eight  miles 
an  hour.  The  whole  case  depended  upon  whether  the  injury  was 
attributable  to  plaintiff's  want  of  care.  The  court  said  that  plain- 
tiffs position  at  the  moment  of  the  accident  was  wrong,  but  that 
the  proximate  cause  of  the  injury  was  the  overturning  of  the  en- 
gine ;  that  plaintiffs  being  on  the  platform  did  not  necessarily  sub- 
ject him  to  injury  in  an  overturn  any  more  than  if  he  had  been  in 
the  car ;  but  that  if  he  had  fallen  off  the  platform  when  the  train 
was  in  motion,  then  he  would  have  been  obliged  to  bear  his  injury, 

I.  Treat  v,  Boston  &  Lowell  R.  R.  2.  The  Zemp  case   is  reported  in 

Co.,  131  'Mass.  371,  is  reported  in  3      this  volume,  page  335,  ante. 
Am.  Neg.  Cas.  799. 
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for  then  his  own  act  would  have  been  as  much  the  proximate  cause 
as  the  defendant's  negligence. 

Camden  &  Atlantic  R.  R.  Co.  v.  Hoosey,  99  Pa.  St.  492  (i), 
is  much  in  point  There  the  plaintiff  below  was  a  passenger  on 
an  excursion  train  of  many  cars,  which  were  overcrowded,  and  the 
plaintiff  and  many  others  were  unable  to  find  seats.  After  search- 
ing for  a  seat  and  finding  none,  plaintiff  took  a  position  quite 
near  the  edge  of  the  rear  platform  of  one  of  the  cars,  and  stood 
with  his  back  to  the  end  window  of  the  car,  and  rode  there,  the 
cars  being  in  rapid  motion,  till  he  was  jolted  off  and  injured.  The 
court  said  that  he  was  not  only  in  a  position  of  known  danger,  but 
was  there  voluntarily  and  against  the  rules  of  the  ccrmpany ;  that 
having  shown  by  his  own  testimony  that  at  the  critical  juncture  he 
was  in  a  position  where  no  one  of  ordinary  prudence  should  have 
placed  himself,  it  was  incumbent  on  him  to  show  that  he  was  there 
from  necessity  and  not  from  choice ;  that  the  dangerous  position 
on  the  platform  in  which  he  voluntarily  placed  himself  while  the 
cars  were  in  rapid  motion,  was  undoubtedly  the  immediate  cause 
of  his  being  jolted  off ;  that  if  there  had  been  any  testimony  from 
which  it  could  have  been  reasonably  inferred  that  he  was  there  from 
necessity  and  not  from  choice,  it  would  have  been  a  question  for  the 
jury ;  but  that  in  the  absence  of  such  evidence  it  was  error  to  leave  it 
to  the  jury  to  determine  whether  he  was  or  was  not  guilty  of  con- 
tributory negligence.  The  plaintiff  was  the  only  person  on  the 
train  who  was  injured,  and  the  court  said  that  he  ought  to  have 
submitted  to  the  inconvenience  of  standing  in  the  cars. 

Thus  it  is  seen  that  on  the  authorities  it  is  clearly  maintaina- 
ble that  riding  on  the  platform  of  steam  cars  in  the  circumstances 
disclosed  in  the  case  in  hand  is  prima  facie  negligence  as  matter  of 

law. 

The  plaintiff  was  the  only  person  on  the  train  who  was  injured ; 

and  that  the  position  in  which  he  was  riding  materially  contrib- 
uted to  his  injury,  is  not,  and  cannot  be,  questioned. 

It  remains  to  consider  whether  the  testimony  tended  to  show 
that  the  plaintiff  was  riding  on  the  platform  or  the  step,  which- 
ever it  was,  for  a  reason  that  freed  him  from  the  imputation  of 
negligence.  His  claim  was,  as  shown  by  the  charge  and  his  testi- 
mony, that  the  passage  where  he  stood  after  giving  up  his  seat 

I.  The  Hoosej  case  is  reported  in  this  volume,  page  198,  ante. 
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was  crowded ;  that  most  of  those  in  his  vicinity  were  ladies  j  that 
the  swaying  and  jolting  of  the  cars  were  such  that  his  position  was 
one  of  discomfort  to  himself  and  of  evident  discomfort  and  annoy- 
ance to  others ;  and  that  in  consequence  of  this  he  concluded  to 
go  to  the  smoking  car.  He  testified  that  after  taking  his  position 
on  the  platform  or  the  step,  he  thought  he  would  stay  there  a  few 
minutes  and  then  go  back  into  the  car  he  had  left. 

Thus  it  appears  that  the  plaintiff  had  standing  room  in  the  car, 
which  he  might  have  continued  to  occupy,  but  which  he  chose 
to  leave  in  order  to  free  himself  from  discomfort  and  annoyance, 
and  that  he  remained  on  the  platform  or  the  step  in  order  to  ob- 
tain temporary  relief  from  that  discomfort,  intending  in  a  short 
time  to  resume  his  former  position  in  the  car,  which  he  might 
have  done. 

But  passengers,  especially  on  excursion  trains,  must  expect 
more  or  less  discomfort,  and  must  endure  it,  rather  than  assume 
positions  of  danger  and  hazard  not  provided  for  their  occupancy, 
for  the  purpose  of  avoiding  it.  Necessity  alone  can  warrant  the 
assumption  of  such  positions.  If  they  are  assumed  as  matter  of 
choice,  and  they  contribute  to  injury,  there  can  be  no  recovery. 
But  what  would  constitute  necessity  in  such  cases,  it  is  not  easy 
to  say.  It  may,  perhaps,  be  safely  said  in  a  case  like  this,  when 
nothing  is  said  nor  done  by  those  in  charge  of  the  train  to  control 
or  influence  the  conduct  of  the  passenger,  that  the  attendant 
circumstances  must  be  such  as  not  to  leave  the  passenger  free  to 
choose — such  as  to  coerce  his  action,  and  to  compel  him  to 
assume  the  position  as  the  best  he  could  do  at  the  time,  acting  as 
a  careful  and  prudent  man. 

The  testimony  in  this  case  did  not  tend  to  show  any  such  coer^ 
cion  of  circumstances  —  any  such  compulsion;  and,  therefore,  the 
case  is,  that  the  plaintiff  was  riding  as  matter  of  choice  and  not  of 
necessity,  in  a  dangerous  place  not  provided  for  the  occupancy  of 
passengers,  which  contributed  to  his  injury;  hence  the  court 
should  have  directed  a  verdict  against  him. 

The  record  discloses  another  error.  The  court  submitted  to 
die  jury  as  one  element  bearing  on  the  question  of  defendant's 
negligence  in  operating  the  train,  the  fact  that  there  were  but  two 
brakemen  upon  it,  although  there  was  nothing  tending  to  show 
that  the  train  was  in  any  respect  improperly  operated  for  lack 
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of  brakemen.  It  is  a  familiar  rule  that  it  is  not  proper  to  submit  to 
the  jury  an  issue  that  the  testimony  does  not  raise.  There  are  no 
other  points  of  exception  that  we  deem  it  important  to  consider. 

Judgment  reversed  and  cause  remanded. 

Tafty  J.9  would  render  a  final  judgment  for  the  defendant* 
But  the  rest  of  the  court  would  remand,  as  the  issues  joined  to 
the  jury  stand  undisposed  of  on  the  record,  and  upon  them  the 
plaintiff  has  a  right,  and  may  desire,  to  introduce  additional  evi- 
dence, and  we  cannot  say  that  no  such  evidence  exists. 

Start  and  Thompson,  JJ.,  did  not  sit,  having  been  of  counsel. 

DEATH— ACTION  BY  ADMINISTRATOR— PRACTICE. 
—  Ranney ,  Adm'r,  y.  St.  Johnsbury  &  Lake  Champlain  R.  R 

Co.,  64  Vt.  277  (1891),  was  an  action  to  recover  damages  for  in- 
juries sustained  by  plaintiff's  intestate,  resulting  in  her  death,  due 
to  negligence  of  defendant.  A  demurrer  to  the  declaration  was  over- 
ruled and  defendant  excepted  but  judgment  was  affirmed.  Defend- 
ant assigned  as  a  cause  of  demurrer  a  misjoinder  of  counts.  The 
court  ruled  that  the  mere  fact  that  two  causes  of  action  do  not  accrue 
to  a  plaintiff  in  the  same  right,  is  no  reason  why  they  may  not  be 
joined  in  the  same  suit,  for  the  court  can  instruct  the  jury  to  assess 
separate  damages  on  the  several  counts.  So  an  administrator  may 
join  a  count  for  damages  done  his  intestate  in  life  by  the  neglect  of 
the  defendant  with  a  count  for  damages  accruing  to  the  widow  and 
next  of  kin  by  the  death  of  the  intestate  also  resulting  from  the 
negligence  of  the  defendant. 

STAGE  COACH  OVERTURNED— DUTY  OF  CARRI- 
ERS.—In  Parish  &  Co.  v.  Reigle,  11  Gratt.  (Va.)  697  (1854), 
an  action  on  the  case  to  recover  damages  for  injuries  sustained  by 
plaintiff  by  the  upsetting  of  defendant's  stage  coach,  it  appeared 
that  plaintiff's  head  was  cut,  one  of  his  leg^  broken,  and  he  was 
Confined  at  a  house  near  the  place  of  accident  for  six  months  during 
which  time  he  suffered  severely.  At  the  trial  there  was  a  verdict 
and  judgment  for  $9,000.  The  Court  of  Appeals  in  affirming  the 
judgment  ruled  as  follows  :  — 

Carriers  of  passengers  by  stage  are  liable  for  injuries  resulting 
from  the  slightest  negligence  on  the  part  of  the  driver  or  proprietor 
of  the  stage ;  and  they  are  bound  to  use  the  utmost  care  and  dili- 
gence of  cautious  persons  to  prevent  injury  to  the  passengers. 

Where  a  passenger  is  injured  by  the  upsetting  of  the  coach,  the 
presumption  is  that  it  occurred  by  the  negligence  of  the  driver ;  and 
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die  burden  of  proof  is  on  the  proprietors  of  the  coach,  to  show  that 
there  was  no  negligence  whatsoever. 

Though  the  proprietors  of  the  coach  may  show  that  it  was  reason- 
ably strong,  with  suitable  harness,  trappings  and  equipments  of 
sufficient  strength,  and  properly  made,  and  that  the  driver  was 
careful,  of  reasonable  skill  and  good  habits,  with  steady  horses  not 
likely  to  endanger  the  safety  of  passengers ;  yet,  if  the  upsetting  of 
the  coach  is  caused  by  the  running  off  of  the  horses,  and  such  run- 
ning off  of  the  horses  might  have  been  arrested  if  the  utmost  care 
and  diligence  of  very  cautious  persons  had  been  exercised,  the  pro- 
prietors of  the  coach  are  liable  for  the  injuries  sustained  by  a 
passenger. 

If  the  coach  is  upset  by  the  running  off  of  the  horses,  and  if  they 
ran  off  not  because  they  were  accidentally  frightened,  but  because 
the  blocks  were  out  of  the  brake,  causing  the  stage  to  run  upon 
them ;  and  if  the  running  off  of  the  horses  might  have  been  pre- 
vented if  the  horses  had  been  properly  harnessed,  or  if  the  utmost 
care  and  diligence  of  a  cautious  person  had  been  used  to  secure  the 
blocks  in  the  brake,  the  proprietors  are  liable. 

Carriers  of  passengers  by  stages  are  bound  to  provide  not  only 
good  coaches,  harness,  etc.,  of  the  kind  used  on  their  line,  but  they 
are  bound  to  provide  such  as  will  best  secure  the  safety  of  the 
passengers. 

If  the  coach  is  upset  in  consequence  of  having  too  much  baggage 
on  the  top,  the  proprietors  are  liable  for  any  injury  sustained  by  a 
passenger  by  such  upsetting  of  the  coach. 

In  actions  by  passengers  against  carriers  for  injuries  sustained,  the 
judgment  of  the  jury  as  to  the  amount  of  the  damages  must  govern, 
unless  the  damages  allowed  are  so  excessive  as  to  warrant  the  belief 
that  the  jury  must  have  been  influenced  by  partiality  or  prejudice, 
or  misled  by  some  mistaken  view  of  the  merits  of  the  case. 

Judgment  affirmed.  Opinion  by  Daniel,  J.  Michib  and  Bald- 
win, appeared  for  appellant ;  G.  N.  Johnson,  for  appellee. 

[In  the  course  of  his  opinion  Danibl,  J.,  cited  and  discussed  the 
following  authorities :  Boyce  t^.  Anderson,  2  Pet.  150;  Stokes  t^. 
Saltonstall,  13  Pet.  181  (7  Am.  Neg.  Cas.  297)  ;  Aston  v.  Heaven, 
3  Esp.  533;  Jackson  v,  Tollett,  3  Eng.  C.  L.  233;  Crofts  v.  Water- 
house,  II  Eng.  C.  L.  119;  Hall  v,  Connecticut  River  Steamboat 
Co.,  13  Conn.  319  (9  Am.  Neg.  Cas.  136) ;  Stockton  v,  Frey,  4 
Gill,  406  (9  Am.  Neg.  Cas.  414);  Maury  v,  Talmadge,  2  McLean, 
157  (10  Am.  Neg.  Cas.,/<>^/);  Derwort  v.  Loomer,  21  Conn.  245 
(9  Am.  Neg*  Cas.  142);  Phila.  &  Reading  R.  R.  Co.  v.  Derby,  14 
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How.  (U.  S.)  486;  Christie  v.  Griggs,  2  Camp.  79;  Bremnert?.  Wil- 
liams, II  Eng.  C.  L.  437;  Sharp  v.  Gray,  23  £ng.  C.  L.  331; 
Ingalls  9.  Bills,  9  Mete,  i  (9  Am.  Neg.  Cas.  426) ;  Pasley  v,  Eng- 
lish, 5  Gratt.  141;  Rohr  v,  Davis,  9  Leigh,  30.  Notes  of  the  Eng- 
lish citations  may  be  found  in  the  several  volumes  of  the  series  of 
Am.  Nbg.  Cas.  and  Am.  Nbg.  Rbp.] 


REED  V.  AXTELL  ET  AL  (RECEIVERS). 

Supreme  Court  of  Appeals^  Virginia^  December^  1887. 


[Reported  in  84  Va.  331.] 


PASSENGER  FALLING  FROM  STATION  PLATFORM  AT  NIGHT - 
CONTRIBUTORY  NEGLIGENCE.— Where  a  passenger,  upon  alight- 
ing  at  a  station  at  night,  was  shown  b7  lamplight  up  steps  of  piatform 
into  reception  room  where  there  was  a  light,  and  an  employee  offered  to 
conduct  her  to  hotel,  there  not  being  anj  train  to  pass  that  night,  but  she 
declined,  preferring  to  remain  at  the  station,  and  while  the  station  lamp 
was  being  trimmed  she  walked  out  on  the  platform  and  without  ascertain- 
ing whether  it  was  safe  turned  at  right  angles  and  walked  in  the  dark  to 
the  end  of  the  platform  where  she  fell  off  and  was  injured,  it  was  held  she 
was  guilt  J  of  contributorj  negligence  and  could  not  recover  (z). 

STATIONS— DUTY  OF  RAILROAD  COMPANIES.— The  law  undoubt- 
edl7  imposes  upon  a  railroad  companj  the  duty  of  keeping  its  stations 
and  premises  in  such  safe  condition,  as  that  its  passengers,  in  the  exercise 
of  ordinary  care,  can  get  upon  or  leave  the  same,  or  go  wherever  thej  are 
expressly  or  impliedly  invited  to  go  thereon  without  injury;  and  this  em- 
braces suitable  steps  and  platforms,  as  well  as  suitable  lights. 


I.  Struck  by  train  while  crossing 
fath  at  station.  —  In  Nichols'  Adm'r 
V,  Washington,  Ohio  &  Wrstern 
R.  R.  Co. ,  83  Va.  99  (1887) ,  it  was  held 
that  where  the  direct  and  usual  path 
to  a  railroad  company's  depot  lies 
over  a  switch  on  which  often  stand 
freight  cars  with  an  opening  left  be- 
tween two  of  them,  so  as  to  leave  the 
path  unobstructed,  and  this  path  is 
habitually  used  by  the  patrons  and 
employees  of  the  company  with  the 
knowledge  and  without  the  disap- 
proval  of  the  officials,  it  may  be  as- 
sumed that  the  company  invites 
persons  having  business  at  the  depot 


to  use  that  path  between  the  cars  to 
go  there ;  and  in  using  it  for  that  pur- 
pose, such  persons  are  not  guilty /tfr 
S9  of  negligence ;  and  if  by  a  sudden, 
unsignalled  act  of  the  company's  serv- 
ants, the  cars  are  run  together,  there- 
by crushing  such  a  person,  the 
company  is  liable  in  damages  for  the 
injury.  Verdict  for  plaintiff  for  $4,000 
was  set  aside  by  the  trial  court,  and 
at  the  next  term,  judgment  was  ren- 
dered for  defendant.  Judgment  of 
Circuit  Court  reversed  and  judgment 
entered  upon  the  verdict  rendered  at 
the  trial. 
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Appeal  from  decree  of  Circuit  Court  of  city  of  Richmond,  ren- 
dered December  14,  1886,  in  a  petition  for  damages  for  negli- 
gent injuries,  filed  by  Mrs.  D.  A.  Reed  against  Decatur  Axtell 
and  Laurence  Myers,  receivers,  in  the  suit  in  Chancery,  wherein 
Green  &  Bocock,  trustees,  are  complainants,  and  the  Richmond 
and  Allegheny  Railroad  Company  and  others,  are  defendants. 

''The  appellant,  a  citizen  of  the  State  of  Indiana,  filed  her 
petition  in  the  court  below,  alleging  that  on  the  22d  of  July,  1885, 
she  took  passage  on  one  of  the  trains  of  the  Richmond  and  Alle- 
gheny Railroad  Company,  at  the  town  of  Lexington,  intending  to 
go  to  Bremo,  a  station  on  the  same  road ;  that  upon  the  arrival 
of  the  train  at  Scottsville,  which  was  about  three  o'clock  in  the 
morning  of  the  next  day,  she  left  the  train,  intending  to  resume 
her  journey,  for  the  point  of  destination,  a  few  hours  thereafter ; 
that  upon  leaving  th6  train  at  Scottsville,  she  proceeded  to  the 
reception  room  for  passengers  in  the  depot  building  near  by,  it 
being  then  quite  dark ;  that  a  little  while  afterwards,  she  went  out 
on  the  platform  in  front  of  the  reception  room,  and  there  being  no 
sufficient  light  to  enable  her  to  see  her  way,  she  fell  from  the  plat- 
form to  the  ground,  a  distance  of  several  feet,  in  consequence  of 
which  she  sustained  serious  bodily  injuries.  It  was  also  averred  in 
the  petition,  that  all  the  franchises,  property,  rights,  etc.,  of  the  said 
company  were  in  the  hands  of  certain  named  receivers,  appointed 
by  an  order  of  the  said  court,  and  accordingly  the  prayer  of  the 
petition  was,  that  the  petitioner  be  granted  leave  'to  institute 
against  the  said  receivers  in  any  court  of  common  law,  having 
jurisdiction  of  the  subject,  such  action '  as  she  might  be  advised  to 
be  proper  for  the  recovery  of  such  damages  as  she  had  sustained 
by  reason  of  her  fall  as  aforesaid. 

"To  this  petition  the  receivers  filed  their  answer,  in  which  they 
denied  liability  on  their  part  to  the  petitioner,  alleging  that  their 
^duty  to  the  petitioner  was  fully  performed  when  she  was  safely 
carried  to  Scottsville,  and  safely  put  off  the  train ;  that  it  was  not 
their  duty  to  provide  accommodations  for  passengers  to  spend  the 
night,  and  that  it  was  negligence  on  the  part  of  the  petitioner  to 
walk  upon  the  platform  in  the  darlqiess.'  '  It  is  true,'  the  answer 
went  on  to  say, '  that  there  was  no  railing  around  the  platform^ 
and  to  have  put  one  there,  would  have  rendered  it  useless  for  the 
purposes  for  which  it  was  built,  namely,  to  transfer  freight  to  and 
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from  the  cars.  And  even  if  there  were  no  light  on  the  platform^ 
that  circumstance  did  not  constitute  a  violation  of  duty  on  the 
part  of  these  respondents,  because  it  was  not  a  time  when  a  train 
was  to  arrive  or  depart,  and  it  was  not  to  be  expected  that 
passengers  who  had  arrived  would  remain  in  the  depot  all  night, 
as  petitioner  declared  her  intention  to  do,  after  an  agent  of 
these  respondents  had  offered  to  conduct  her  to  an  hotel' 
Therefore,  the  answer  concludes  the  petitioner  was  herself  guilty 
of  negligence,  which  caused  the  injuries  complained  of. 

"  Upon  the  filing  of  the  answer,  the  court  directed  an  issue  to 
be  tried  on  the  common-law  side  of  the  court,  to  ascertain  what 
damages,  if  any,  the  petitioner  was  entitled  to  recover.  A  jury 
was  accordingly  impanelled,  and  having  heard  the  evidence,  re- 
turned a  verdict  for  the  petitioner  for  $1,300  damages;  and  there- 
upon, the  defendants  moved  the  court  to  set  aside  the  verdict,  and 
for  a  new  trial ;  but  the  motion  was  overruled.  The  court  there- 
upon ordered  that  the  verdict,  and  all  the  proceedings  had  upon 
the  trial  of  the  issue,  be  certified  to  the  Chancery  side  of  the  court, 
and  also  that  it  be  certified  that,  in  the  opinion  of  the  court,  the 
verdict  of  the  jury  was  contrary  to  the  law  and  the  evidence,  which 
was  accordingly  done ;  after  which  the  decree  appealed  from  was 
entered,  whereby  the  petition  was  dismissed  at  the  costs  of  the 
petitioner."     yudgment  affirmed. 

Edgar  Allan,  J.  S.  Parrish,  James  M.  Donnan,  and  F.  C. 
Moon,  for  appellant, 

Johnston,  Williams  &  Boulware,  and  Christian  &  Chris- 
TIAN,  for  appellees. 

Lewis,  P.  (after  stating  the  case). — The  first  assignment  of 
error  is,  that  "the  Circuit  Court  erred  in  refusing  leave  to  the  ap- 
pellant to  bring  her  action  at  law  in  any  court  of  competent  juris^ 
diction,  as  she  had  the  constitutional  right  (she  being  a  citizen  of 
the  State  of  Indiana)  to  have  her  cause  of  action  heard  and  deter* 
mined  in  a  Federal  Court  sitting  in  Virginia." 

So  far  as  the  claim  of  a  right  to  sue  in  a  Federal  Court  is  con- 
cerned, it  may  be  remarked  that  no  such  right  was  specifically 
claimed  in  the  court  below ;  and  if  it  had  been  the  result  would  be 
the  same.  For  there  is  no  better  settled  proposition  than  that  a 
receiver,  as  such,  cannot  be  sued  elsewhere  than  in  the  court  by 
which  he  was  appointed,  without  the  leave  of  such  court  first  had 
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and  obtained ;  and  whether  leave  to  sue  will  be  granted,  rests  in 
the  discretion  of  the  court.  This  principle  has  been  nowhere  more 
emphatically  asserted  than  by  the  Supreme  Court  of  the  United 
States  in  a  number  of  cases,  and  by  this  court  in  the  recent  case  of 
Melendy  v.  Barbour,  78  Va.  544.  Indeed,  such  leave  is  essential 
to  the  jurisdiction  of  any  other  court,  State  or  Federal,  in  such  a 
case.  Peale  v.  Phipps,  14  How.  (U.  S.)  368  ;  Barton  v.  Barbour,  104 
U.  S.  126.  The  doctrine,  and  the  reasons  upon  which  it  rests,  are 
so  fully  and  clearly  laid  down  in  the  cases  just  mentioned,  that  we 
deem  it  unnecessary  in  this  connection  to  do  more  than  simply 
to  refer  to  those  cases.  They  are  decisive  of  the  question  here 
raised,  and  hence  the  first  assignment  of  error  is  not  well  taken. 

The  second,  third,  and  fourth  assignments  of  error  relate  to 
certain  instructions,  some  of  which  were  given,  and  others  refused, 
upon  the  trial  of  the  issue  and  will  be  considered  together.  The 
first  and  second  of  these  instructions  were  offered  by  the  appel- 
lant, and  were  refused,  and  are  as  follows: — 

"  I.  The  court  instructs  the  jury  that  if  they  shall  believe  from 
the  evidence  that  the  plaintiff,  being  a  passenger  on  the  line  of 
the  defendant  company,  was  left  by  the  agents  and  servants  of 
said  company,  in  the  nighttime,  in  their  waiting-room  for  pas- 
sengers, at  Scottsville,  and  shall  further  believe  that  such  waiting- 
room  was  not  lighted  so  as  to  show  the  dangers,  if  any,  of  walking 
upon  the  platform  in  front  of  said  waiting-room,  then  the  failure 
to  have  the  same  so  lighted,  was  such  negligence  on  the  part  of 
the  defendant  company  as  to  render  them  liable  in  this  issue. 

"  2.  The  court  further  instructs  the  jury  that  in  considering  the 
question  of  negligence,  they  may  take  into  consideration  all  the 
facts  in  regard  to  the  accommodations  provided  for  the  reception 
and  necessary  comfort  of  female  passengers  in  the  waiting-room 
at  Scottsville,  and  may  also  consider  whether  having  a  railing  on 
the  platform  in  front  of  said  waiting-room  would  in  any  way  have 
interfered  with  the  freight  business  of  the  defendant  company." 

In  respect  to  the  first  of  these  instructions,  it  is  sufficient  to  say 
that  it  is  open  to  the  obvious  objection  that  it  makes  no  qualifica- 
tion for  possible  contributory  negligence  on  the  part  of  the  plain- 
tiff, and  was  therefore  rightly  refused.  And  the  second  was  also 
properly  refused,  if  for  no  other  reason  than  that  it  is  vague,  and 
was  calculated  rather  to  confuse  than  to  enlighten  the  jury  upon 
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the  issues  they  were  sworn  to  try.  On  the  other  hand,  the  in* 
struction  given  by  the  court,  and  objected  to  by  the  appellant, 
correctly  propounds  the  law,  and  was  rightly  given.  It  is  in  these 
words: — 

**  The  jury  should  find  for  the  defendant,  unless  they  believe 
from  all  the  evidence  that  the  accommodations  provided  by  dc» 
fendants  for  passengers  arriving  at  Scottsville  of  ordinary  intelli- 
gence and  prudence  were  unsafe,  or  that  on  the  night  of  the 
accident  to  the  plaintiff,  the  defendant's  agents  were  negligent  in 
properly  lighting  the  premises,  and  shall  further  believe  that  the 
plaintiff  did  not  contribute  to  the  accident  by  her  own  negligence, 
or  want  of  such  care  and  caution  as  a  reasonably  prudent  person 
should  have  exercised  for  his  own  protection." 

This  brings  us  to  the  consideration  of  the  last  and  principal  as- 
signment of  error,  which  is  that  the  Circuit  Court  erred  in  setting 
aside  the  verdict  of  the  jury,  or  rather  in  disregarding  it  and  in 
dismissing  the  petition.  And  here  it  may  be  well  to  remark,  be- 
fore commenting  upon  the  evidence  which  is  made  part  of  the 
record,  that  a  verdict  rendered  upon  the  trial  of  an  issue  out  of 
Chancery,  stands  upon  a  very  different  footing  from  a  verdict  ren- 
dered upon  an  issue  devisavit  vel  non,  or  in  an  action  at  common 
law — the  reason  being  that  in  the  former  case,  the  issue  is  a  mere 
incident  of  the  proceedings,  intended  to  satisfy  the  conscience  of 
the  chancellor,  who  may,  therefore,  approve  the  verdict  or  disre- 
gard it  altogether,  according  to  what,  in  his  judgment,  the  law  and 
the  evidence  in  the  particular  case  require.  This  is  a  familiar 
principle  repeatedly  recognized  by  this  court.  Powell  and  wife  v. 
Manson,  22  Gratt.  177;  Lamberts  v.  Cooper,  29  Gratt  61; 
Snouffer's  Adm'r  v,  Hansbrough,  79  Va.  166;  Fishbume  v.  Fer- 
guson, 84  Va.  87.  See  also,  Watt  v,  Starke,  loi  U.  S.  247,  which 
is  an  authority  to  show  that  a  motion  for  a  new  trial  of  an  issue 
out  of  Chancery  must  be  made  to  the  Court  of  Chancery.  And  see 
to  the  same  effect  Watkins  v,  Carlton,  10  Leigh,  560;  Brocken- 
brough's  Ex'rs  v.  Spindle,  17  Gratt.  21. 

The  action  of  the  court,  however,  both  as  regards  the  awarding 
of  an  issue,  and  the  verdict,  when  rendered,  is  reviewable  on  ap- 
peal, and  the  question  here  now  is,  whether  upon  the  evidence  be- 
fore the  jury  the  appellant  is  entitled  to  a  decree  in  accordance 
with  the  verdict  which  was  rendered  in  her  favor. 
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The  evidence  is  brief,  and  in  our  opinion  establishes  a  state  of 
facts,  which  fully  sustains  the  action  of  the  lower  court.  In  other 
words,  it  shows  that  the  negligence  of  the  appellant  was  the  proxi- 
mate cause  of  the  injuries  she  received,  and,  therefore,  that  she  is 
not  entitled  to  recover. 

In  her  own  deposition,  she  testifies  that  when  she  alighted  from 
the  train  at  Scottsville,  the  only  light  by  which  she  was  lighted 
into  the  waiting-room  was  "the  dim  reflection  from  the  passing 
train  and  the  light  in  the  agent's  office,  not  sufficient  to  expose  the 
platform."  Yet  she  necessarily  ascended  the  steps  to  the  platform, 
and  crossed  the  platform  to  get  into  the  waiting-room.  And  upon 
the  question  of  lights,  she  is  flatly  contradicted  by  her  own  wit- 
ness and  travelling  companion,  Mrs.  Clark,  who  testifies  as  follows : 
"  Mrs.  Reed  (the  appellant)  and  I  were  helped  off  the  train  by 
the  conductor,  on  the  side  next  to  the  depot.  He  lighted  us  with 
his  lantern  into  the  waiting-room.  There  was  one  other  light, 
which  was  just  going  out,  and  which  the  conductor  took  down  and 
carried  in  when  he  showed  us  in.  This  light  had  been  posted  on 
the  depot  platform.  There  was  a  young  man  at  the  depot,  whom 
the  conductor  told  that  the  lamp  ought  to  be  trimmed,  and  he  took 
it  to  trim  it  There  was  a  light  in  the  depot  besides."  The  same 
witness  also  testifies  that  a  few  minutes  afterwards,  and  before  the 
young  man  just  mentioned  had  finished  trimming  the  lamp,  the 
appellant  inquired  of  her  if  there  was  a  lady's  toilet  room  in 
the  building ;  to  which  she  answered,  she  thought  not ;  whereupon 
the  appellant  went  out  on  the  platform,  which  was  not  lighted, 
and  walked  in  the  dark  to  the  end  of  it,  where  she  fell  off  to  the 
ground,  a  distance  of  several  feet.  The  evidence  also  shows  that 
the  platform  extended  the  whole  length  of  the  depot  building,  and 
that  at  the  time  of  the  accident,  so  much  of  it  as  was  immediately 
in  front  of  the  waiting-room  door  was  lighted  by  the  light  in  the 
room. 

Such  substantially  is  the  evidence  on  this  point  for  the  appel- 
lant The  conductor  of  the  train,  who  was  examined  as  a  witness 
for  the  defendants,  testifies  that  when  the  train  reached  Scotts- 
ville, he  showed  the  ladies  into  the  depot,  and  saw  them  seated ; 
that  they  determined  to  stop  over  at  Scottsville,  because  he  told 
them  that  the  train  did  not  stop  at  Bremo,  the  station  to  which 
they  wished  to  go.     It  appears  that  they  were  travelling  on  ''  a 
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thousand-mile  ticket/'  and  it  is  not  pretended  that  they  were  in- 
formed when  or  before  they  took  passage  on  the  train  at  Lexing- 
ton that  it  would  stop  at  Bremo.  It  was  an  express  train,  and  did 
not  usually  stop  there.  The  conductor,  however,  testifies  that 
just  before  getting  to  Scottsville,  finding  that  the  train  would  stop  at 
Bremo,  he  notified  the  appellant  and  her  companion  of  the  fact,  but 
that  they  adhered  to  their  determination  to  stop  over  at  Scottsville, 
and  take  the  next  train  for  Bremo,  and  accordingly  stopped  there. 

The  next  witness  for  the  defendants,  M.  S.  Bowles,  an  employee 
of  the  company  at  Scottsville,  testifies  that  after  the  ladies  had 
been  "lighted  into  the  reception  room"  by  the  conductor,  he 
offered  to  show  them  to  the  hotel,  a  short  distance  from  the  depot, 
but  that  they  declined  to  go,  saying  they  preferred  to  remain  in 
the  reception  room  until  the  arrival  of  the  next  train,  which  was 
to  pass  between  daylight  and  sunrise;  that  a  short  while  after- 
wards he  heard  a  noise  outside  of  the  depot,  and  going  in  that 
direction,  he  found  the  appellant  lying  unconscious  on  the  gp-ound, 
at  the  end  of  the  platform.  The  same  witness  also  testifies  "  that 
freight  taken  from  the  depot  into  the  cars,  is  not  passed  across  the 
platform,  it  not  being  on  the  side  of  the  depot  next  to  the  track, 
but  that  it  is  necessary  for,  and  is  constantly  used  in,  receiving 
freight  from  wagons  and  delivering  freight  to  wagons,  though  not 
at  the  door  of  the  reception  room;  that  there  was  no  railing 
around  the  platform  or  any  part  of  it,  and  if  there  had  been,  it 
would  have  rendered  the  platform  useless  for  the  purpose  for 
which  it  was  designed,  but  that  a  railing  in  front  of  the  reception 
room  would  not  have  been  in  the  way." 

We  have  thus  gone  over  the  evidence  chiefly  relied  upon  as 
showing  negligence  on  either  side,  and  it  shows,  we  think,  that 
upon  no  just  principle  can  the  decree  appealed  from  be  reversed. 
The  law  undoubtedly  imposes  upon  a  railroad  company  the  duty 
of  keeping  its  stations  and  premises  in  such  safe  condition,  so  that 
its  passengers,  in  the  exercise  of  ordinary  care,  can  get  upon  or 
leave  the  same,  or  go  wherever  they  are  expressly  or  impliedly  in- 
vited to  go  thereon,  without  injury ;  and  this  embraces  suitable 
steps  and  platforms,  as  well  as  suitable  lights.  Keefe  v.  Boston  & 
Albany  R.  R.  Co.,  142  Mass.  251  (i)  ;  2  Wood  Ry.  Law,  §   310, 

I.  Keefe  v.  Boston  &  Albany  R.  R.  Co.,  14a  Mass.  351,  is  reported  ins 
Am.  Neg.  Cas.  838. 
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and  cases  cited.  In  the  present  case,  however,  the  appellant  has 
not  exercised  such  care  as  entitles  her  to  recover.  The  case,  as 
disclosed  by  the  record,  is  simply  this ;  Upon  her  alighting  at  the 
station,  she  was  shown  by  the  light  of  a  lamp  up  the  steps  of  the 
platform,  and  into  the  reception  room,  where  a  light  was  burning. 
The  hour  was  late,  and  no  other  trains  were  to  pass  the  station 
that  night.  After  being  shown  into  the  reception  room,  she  de- 
clined  the  offer  of  an  employee  of  the  company  to  conduct  her  to 
an  hotel  near  by,  preferring,  as  she  said,  to  spend  the  residue  of 
the  night  at  the  depot  And  while  the  platform  lamp  was  being 
trimmed — presumably  from  the  evidence  in  her  presence  —  she 
hurriedly  walked  out  upon  the  platform,  and  without  taking  the 
precaution  to  inquire  or  ascertain  ^  whether  or  not  she  could  safely 
do  so,  turned  at  right  angles  upon  stepping  upon  the  platform 
from  the  lighted  reception  room,  and  walked  in  the  dark  to  the  end 
of  it,  where  she  fell  ofl  and  was  injured.  This,  all  the  circum- 
stances considered,  was  not  only  negligence,  but  recklessness  on 
her  part,  which  clearly  defeats  a  recovery. 

It  was  contended  in  the  argument  that  she  went  out  to  obey  a 
sudden  and  urgent  call  of  nature,  but  of  this  there  is  no  positive 
proof  in  the  record ;  and  even  if  it  were  so,  that  could  not  affect 
her  duty  to  take  ordinary  care  in  walking  upon  the  platform  or 
elsewhere  upon  the  defendant's  premises.  It  is  unnecessary, 
therefore,  to  inquire  whether  or  not  it  was  the  duty  of  the  com- 
pany to  have  provided  a  railing  at  the  outer  edge  of  the  platform, 
or  whether  or  not  it  has  been  negligent  in  any  particular,  since, 
upon  the  ground  of  the  appellant's  negligence,  the  decree  must  be 
affirmed.  Richmond  &  D.  R.  R.  Co.  v,  Morris,  31  Gratt.  200 
(i) ;  Dun  V.  S.  &  R.  R.  Co.,  78  Va.  645  (2). 

Decree  afiirmed. 

HiNTON,  J.,  dissented. 

I.  Richmond   &  D.  R.  R.  Co.   v.  2.  See  the  Dun  case,  the  case  next 

Morris,  31   Gratt.  200,  is  reported  in      reported  in  this  volume. 
7  Ajo.  Neg.  Cas.  5. 
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DUN  V.  SEABOARD  AND  ROANOKE 
RAILROAD  COMPANY. 

Supreme  Court  of  Appeals^  Virginia,  February,  1884, 

[Reported  in  78  Va.  645.] 

CONTRIBUTORY  NEGLIGENCE.  — A  person  injured  by  the  negligence 
of  another,  not  willful  or  intentional,  cannot  recover  therefor  where,  bv 
his  own  negligence,  he  contributed  to  the  injury,  so  that  but  for  such  con- 
'tribution  the  injury  would  not  have  happened,  except  when  the  direct 
cause  of  the  injury  is  the  omission  of  the  other  party,  after  knowledge  aH 
the  injured  party's  negligence,  to  use  a  proper  degree  of  care  to  avoid  the 
consequences  of  such  negligence. 

QUESTION  OF  FACT.  — When  the  facts  are  disputed,  the  question  of  neg- 
ligence is  a  mixed  question  of  law  and  fact.  The  jury  must  ascertain  the 
facts,  and  the  judge  must  instruct  them  as  to  the  rule  of  law  which  ther 
are  to  apply  to  the  facts  as  they  may  find  them. 

QJJESTION  OF  LAW.  —  When  the  direct  fact  in  issue  is  established  by  un- 
disputed evidence,  and  such  fact  is  decisive  of  the  case,  a  question  of  law 
is  raised,  and  the  court  should  decide  it. 

NEGLIGENCE  — CHARGE.  — A  judge  is  not  bound  to  submit  to  the  jury 
the  question  of  negligence,  though  there  be  a  conflict  of  evidence  in  rela- 
tion to  some  of  the  facts  relied  on  as  proving  it,  if,  rejecting  the  conflicting 
evidence,  the  negligence  charged  is  conclusively  proved  by  defendant'^ 
own  witnesses. 

ARM  OUT  OF  WINDOW  OF  RAILROAD  CAR— CONTRIBUTORY 
NEGLIGENCE.  — Where  plaintiff,  while  sitting  with  his  arm  protruding 
outside  the  open  window  of  a  railroad  car  in  rapid  motion,  was  struck  on 
the  elbow  by  some  wood  near  the  track,  and  severely  injured,  it  was  held 
that  the  protrusion  of  his  arm  out  of  the  open  window  of  the  car  was  such 
contributory  negligence  as  to  bar  plaintiff's  right  to  recover  (i). 

Error  to  judgment  of  hustings  court  of  Portsmouth  city,  ren- 
dered October  25,  1881,  in  action  of  trespass  on  the  case  wherein 
John  P.  Dun  was  plaintif!  and  the  Seaboard  and  Roanoke  Railroad 
Company  defendant. 

*' The  object  of  the  action  was  to  recover  damages  for  injur>' 
inflicted  on  the  plaintiff  through  the  alleged  negligence  of  the  de- 

I.  In  Richmond  &  Danvillb  R.  being  held  that  the  protrusion  by  a 

R.  Co.  V.  Scott,  88  Va.  958  (1892),  an  passenger  of  his  limb  out  of  the  car 

action  for  injuries  sustained  by  a  pas-  window,   to   the    slightest    extent,   is 

senger  whose  arm  protruded  from  the  such   contributory  negligence   as  will 

window  of  a  railroad  car  and  came  in  bar  recovery  for  the  injury.    (Follow- 

contact  with  a  railroad  bridge,  judg-  ing  the  Dun  case,  above  reported.) 
ment   for  plaintiff    was    reversed,   it 


Carrier  of  Persons.  855 

fendant.  The  plaintiff  was  a  passenger  on  the  defendant's  railroad ; 
was  sitting  in  a  swiftly  moving  car  with  his  arm  protruding  a  short 
distance,  to  wit :  two  inches  outside  of  the  open  car  window,  when 
he  was  struck  on  the  elbow  outside  the  car  by  some  cord  wood 
which  was  ranked  near  enough  to  the  track  to  come  in  contact 
with  the  arm  so  protruding.  The  declaration  alleged  these  facts, 
but  did  not  charge  that  the  defendant,  after  seeing  plaintiff's  posi- 
tion and  danger,  omitted  to  warn  him  thereof.  Defendant  de- 
murred, and  the  hustings  court  sustained  the  demurrer — and  the 
plaintiCf  obtained  a  writ  of  error  from  one  of  the  judges  of  this 
court"     Judgment  affirmed, 

Borland  &  Brooke,  for  plaintiff  in  error. 

HoLLADAT  &  Gayle,  for  defendant  in  error. 

Lacy,  J. — The  plaintiff  in  error  was  a  passenger  on  the  cars  of 
the  defendant  company  on  the  14th  August,  1880,  and  having  his 
arm  outside  of  the  window  of  the  car  while  the  train  was  rapidly 
moving  along  the  track,  was  struck  upon  his  arm  outside  of  the 
window  by  some  cord  wood  ranked  near  the  track  of  the  road,  and 
was  seriously  hurt.  In  March,  1881,  suit  was  instituted  by  the 
said  plaintiff  in  error  against  the  said  railroad  company,  claiming 
$5,000  in  damages  for  alleged  carelessness  and  negligence  in  the 
said  railroad  company,  in  causing  the  said  injury  to  be  inflicted 
upon  him,  and  set  forth  in  his  said  declaration  that  his  arm,  when 
the  injury  was  sustained,  was  resting  outside  of  the  window  of  the 
car  a  short  distance  —  to  wit:  about  two  inches — and  alleging 
that  the  said  cord  wood  had  been  negligently  allowed  to  be 
stacked  too  close  to  the  road. 

To  this  declaration  the  defendant  company  demurred,  and  the 
demurrer  was  sustained  by  the  court,  whereupon  the  plaintiff  in 
error  applied  for  and  obtained  a  writ  of  error  to  this  court. 

The  assignments  of  error  are,  first,  that  the  order  of  the  25  th  of 
October,  1881,  was  erroneous,  because  it  withdrew  from  the  con- 
sideration of  the  jury  the  question  of  negligence  as  a  fact,  and 
decided  it  as  a  matter  of  law;  and  second,  because  the  plaintiff's 
conduct,  as  admitted  in  the  declaration,  did  not  constitute  such 
contributory  negligence  as  to  bar  recovery ;  that  what  constitutes 
negligence  is  a  question  of  fact  for  the  jury;  that  the  court  could 
not  pronounce  that  any  given  facts  proved  constituted  negligence 
or  want  of  due  care  on  the  part  of  the  plaintiff  in  error,  without 
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encroaching  on  the  rights  of  the  jury,  whose  exclusive  province  it 
was  to  weigh  the  evidence  and  determine  whether  it  was  sufficient 
for  that  purpose ;   "  that  this  case  was  one  especially  proper  to  be 
submitted  to  a  jury,  for,  while  there  are  extreme  cases  which  hold 
the  question  of  negligence  to  be  at  times  a  question  of  law  for  the 
courts,  even  they  limit  the  doctrine  to  those  cases  where  the  stand- 
ard of  duty  is  fixed  and  certain,  not  variable,  where  the  party 
has  failed  in  the  performance  di  some  clear,  legal  duty,  where  the 
necessary  and  inevitable  inference  from  the  undisputed  facts  is  one 
of  negligence."     That  in  this  case  the  duty  of  the  plaintiff  was  to 
exercise  ordinary  care,  such  care  as  an  ordinarily  prudent  man 
would,  under  the  same  circumstances,  exercise;  and  that  ordinary 
care  being  the  measure  of  duty,  the  question  of  negligence  must 
of  necessity  be  referred  to  the  jury.     That  the  plaintlfif's  conduct 
in  riding  with  his  arm  outside  of  the  car  window,  as  admitted  in 
the  declaration,  does  not  constitute  such  contributory  negligence 
as  to  bar  recovery ;   that  the  plaintiff 's  conduct,  to  bar  recovery, 
must  not  only  have  been  such  as  constitutes  negligence,  but  negli- 
gence so  contributing  to  the  accident  that  it  would  not  have  been 
avoided  by  the  exercise  of  due  care  and  prudence  on  the  part  of 
the  defendant  at  the  time  of  the  occurrence. 

The  defendant  in  error,  on  the  other  hand,  insists  that  the  plain- 
tiff in  error  was  guilty  of  contributory  negligence,  which  was  the 
proximate  cause  of  the  injury  sustained  by  him,  and  that  a  person 
who  is  injured  by  the  mere  negligence  of  another,  cannot  recover 
at  law  or  in  equity  any  compensation  for  his  injury  if  he,  by  his 
own  or  his  agent's  negligence  or  willful  wrong,  proximately  con- 
tributed to  produce  the  injury  of  which  he  complains,  so  that  but 
for  his  concurring  and  co-operating  fault,  the  injury  would  not 
have  happened  to  him,  except  when  the  mere  approximate  cause 
of  the  injury  is  the  omission  of  the  other  party,  after  becoming 
aware  of  the  danger  to  which  the  other  party  is  exposed,  to  use  a 
proper  degree  of  care  to  avoid  injuring  him. 

The  declaration  in  this  case  having  set  forth  the  fact  that  the 
plaintiff  had  his  arm  outside  of  the  car  window  when  it  was  struck 
in  passing  the  wood  rank,  the  defendant,  by  his  demurrer,  admit- 
ted all  the  facts  charged  fn  the  declaration  to  be  true,  not  only  as 
to  the  alleged  fact  that  the  plaintiff's  arm  was  out  of  the  window, 
but  also  that  the  cord  wood  was  negligently  piled  too  near  the 
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passing  trains  to  permit  of  a  passenger's  arm  being  placed  outside 
of  the  car  window  even  so  far,  and  thus  raised  before  the  court 
the  question  whether  the  plaintiff  could  recover  in  an  action  against 
a  defendant  for  alleged  negligence,  if  the  plaintiff  had  on  his  part 
been  guilty  of  contributory  negligence,  which  was  the  immediate 
and  proximate  cause  of  the  injury. 

If  the  case  the  plaintiff  has  made  in  the  declaration  in  this  case 
be  one  for  which,  under  the  rules  of  law  applicable  to  the  questions 
involved,  there  could  be  no  recovery,  then  the  demurrer  was  prop- 
erly sustained ;  while,  on  the  other  hand,  if,  under  the  said  rules  of 
law,  the  plaintiff  was  entitled  to  some  recovery,  the  demurrer  should 
have  been  overruled  and  the  case  submitted  to  the  jury  upon  the  facts, 
with  proper  instructions  from  the  court  upon  the  law  of  the  case. 

The  sole  question  for  this  court  to  decide  in  this  case  is,  whether 
a  person  who  is  injured  by  the  negligence  of  another,  not  willful  or 
intentional,  can  recover  in  an  action  therefor  when  he,  by  his  own 
negligence,  proximately  contributed  to  the  injury,  so  that  but  for 
his  co*operating  fault,  the  injury  would  not  have  happened,  except 
when  the  direct  cause  of  the  injury  is  the  omission  of  the  other 
party,  after  becoming  aware  of  the  injured  party's  negligence,  to 
use  a  proper  degree  of  care  to  avoid  the  consequences  of  such 
n^ligence. 

In  this  case  it  is  distinctly  admitted  in  the  declaration,  that  the 
proximate  cause  of  the  injury  was  the  negligent  act  of  the  plaintiff 
while  riding  in  the  defendant's  railway  carriage,  in  putting  his  arm 
outside  the  window  of  the  same  while  the  train  was  moving  at  a 
great  rate  of  speed ;  and  it  is  also  admitted  by  implication  equally 
plain  that  if  the  plaintiffs  arm  had  not  been  outside  the  said  car- 
riage, the  injury  would  not  have  happened. 

If  the  injury  which  the  plaintiff  sustained  was  occasioned  by  the 
negligence  of  the  defendant,  and  solely  by  such  negligence,  there 
can  be  no  doubt  of  the  plaintiffs  right  to  recover  damages  for  the 
injury.  But  if  there  were  negligence  on  the  part  of  the  defendant, 
and  also  on  the  part  of  the  plaintiff,  and  the  negligence  of  the  latter 
contributed  to  the  injury,  the  right  "of  recovery  depends  upon  the 
circumstances.  Richmond  &  Danville  R.  R.  Co.  v.  Anderson,  3  r 
GratL  813. 

**  It  has  been  a  rule  of  law  from  time  immemorial,  and  is  not 
likely  to  be  changed  in  all  time  to  come,  that  there  can  be  no 
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recovery  for  an  injury  caused  by  the  mutual  fault  of  both  parties. 
Where  it  can  be  shown  that  it  would  not  have  happened  except 
for  the  culpable  negligence  of  the  party  injured  concurring  with 
that  of  the  other  party,  no  action  can  be  maintained."  llailroad 
Co.  V.  Jones,  95  U.  S.  439,  opinion  of  Justice  Swayne  (i). 

While  the  foregoing  is  admitted  and  approved  by  this  court  in  the 
case  of  the  Richmond  &  Danville  Railroad  Co.  v.  Anderson,  supra, 
it  is  there  so  held,  subject  to  the  qualification  that  a  plaintiff  may, 
under  certain  circumstances,  be  entitled  to  recover  damages  for  an 
injury,  although  he  may,  by  his  own  negligence,  have  contributed 
to  produce  it  —  and  this  upon  the  authority  of  the  case  of  Tuff  v. 
Warman,  5  C.  B.,  N.  S.  (94  E.  C.  L.)  573  (2). 

In  that  case  the  court  said :  "It  appears  to  us  that  the  proper 
question  for  the  jury  in  this  case,  and  indeed  in  all  others  of  the 
like  kind,  is  whether  the  damage  was  occasioned  entirely  by  the 
negligence  or  improper  conduct  of  the  defendant,  or  whether 
the  plaintiff  himself  so  far  contributed  to  the  misfortune  by  his  own 
negligence  or  want  of  ordinary  care  and  caution,  that  but  for  such 
negligence  or  want  of  ordinary  and  common  care  and  caution 
on  his  part,  the  misfortune  would  not  have  happened.  In  the  first 
case,  the  plaintiff  would  be  entitled  to  recover ;  in  the  latter  not ; 
as,  but  for  his  own  fault,  the  misfortune  would  not  have  happened. 
Mere  negligence,  however,  on  the  part  of  the  plaintiff,  could  not 
disentitle  him  to  recover,  unless  it  were  such  that  but  for  that  neg- 
ligence that  misfortune  would  not  have  happened ;  nor  if  the  de- 
fendant might,  by  exercise  of  care  on  his  part,  have  avoided  the 
consequences  of  the  neglect  or  carelessness  of  the  plaintiff."  See 
Butterfield  v.  Forrester,  1 1  East,  60  (3) ;  Bridge  v.  Grand  Junction 


1.  Bait.  &  P.  R.  R.  Co.  V.  Jones,  95 
U.  S.  439,  is  reported  in  7  Am.  Neg. 
Cas.  340. 

2.  In  Tuff  V.  Warman,  5  C.  B.  (N. 
S.)  573,  it  was  held  that  in  all  cases  of 
collision,  the  question  is  whether  the 
disaster  was  occasioned  wholly  by  the 
negligence  or  improper  conduct  of 
the  defendant,  or  whether  the  plain- 
tiflf  himself  so  far  contributed  to  the 
disaster  hy  his  own  negligence,  or 
want  of  ordinary  and  common  care, 
that  but  for  his  default  in  this  respect 


the  disaster  would  not  have  happened ; 
in  the  former  case  he  recovers ;  in  the 
latter  not.  Also,  if  the  defendant 
might,  by  the  use  of  ordinary  care, 
have  avoided  the  consequences  of  tlie 
plaintiff's  mere  negligence,  the  plain- 
tiff is  to  recover. 

3.  In  Butterfield  v.  Forrester,  11 
East,  60,  it  was  held  that  one  who  is 
injured  by  an  obstruction  in  a  high- 
way, against  which  he  fell,  cannot 
maintain  an  action,  if  it  appear  that 
he  was  riding  with  great  violence  and 
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Railway  Co.,  3  M.  &  W.  244  (1);  Davies  v.  Mann,  10  M.  &  W. 
545  (2);  Dowell  V.  General  Steam  Navigation  Co.,  5  E.  &  B.  (85 
E.G.  L.)  194  (3);  Cpoley  on  Torts,  675,  and  the  case  of  Radley 
V.  London  &  Northwestern  R.  R.  Co.,  i  Appeal  Cases  (Law  Rep. 

1875-6)754,759(4). 
The  foregoing  English  rule  has  been  followed  in  this  country, 

and  adopted  certainly  in  this  State  in  the  recent  decisions  of  this 


b 


want  of  ordinary  care,  but  for  which 
he  might  have  seen  and  avoided  the 
obstruction. 

I.  Bridge  v.  Grand  Junction  R'y 
Co.,  3  M.  &  W.  244,  was  an  action 
OD  the  case  for  the  negligent  manage- 
ment of  a  train  of  railway  carriages, 
whereby  it  ran  against  another  train, 
in  one  of  which  the  plaintiff  was  rid- 
ing, and  injured  him.  Plea,  that  the 
parties  having  the  management  of  the 
train  in  which  the  plaintiff  was,  man- 
aged it  so  negligently  and  improp- 
erly, that,  in  part  by  their  negligence, 
as  well  as  in  part  by  the  defendant's 
negligence,  the  defendant's  train  ran 
against  the  other,  and  caused  the  in- 
juries to  the  plaintiff :  Held,  that  the 
plea  was  bad  in  form,  as  amounting  to 
not  guilty ;  and  in  substance,  for  not 
showing  not  only  that  the  parties  un- 
der whose  management  the  plaintiff 
was,  were  guilty  of  negligence,  but 
also  that  by  ordinary  care  they  could 
have  avoided  the  consequences  of  the 
defendant's  negligence. 

3.  In  Davies  7'..  Mann,  10  M.  &  W. 
.%fS,  an  action  for  killing  an  ass,  which 
the  declaration  alleged  to  have  been 
lawfully  upon  the  highway  when  it 
met  its  death,  it  appeared  that  the  an- 
imal, fettered  by  the  fore  feet,  had 
been  placed  on  the  highway  by  the 
plaintiff,  and  was  killed  by  being  una- 
ble to  get  away  from  the  defendant's 
wagon,  which,  without  its  driver,  was 
coming  at  a  smartish  pace  along  the 
road.  Held,  that  the  jury  was  prop- 
erly directed,  that,  although  it  was  an 
illegal  act  on  the  part  of  the  plaintiff 


to  put  the  animal  on  the  highway, 
still,  unless  its  being  there  was  the 
immediate  cause  of  the  accident,  the 
plaintiff  was  entitled  to  recover.  It 
was  also  held  that  the  general  rule 
of  law  respecting  negligence  is,  that 
although  there  may  have  been  negli- 
gence on  the  part  of  the  plaintiff, 
yet,  unless  he  could,  by  the  exercise 
of  ordinary  care,  have  avoided  the 
consequence  of  the  defendant's  negli- 
gence, he  is  entitled  to  recover. 

3.  In  Dowell  v.  General  Steam  Nav- 
igation Co.,  5  E.  &  B.  195,  it  was 
held  that  a  plaintiff  cannot  recover  at 
law  for  mischief  done  to  his  ship  by 
its  being  struck  by  defendant's  ship, 
in  consequence  of  the  latter  being  im- 
properly managed,  if  it  appear  that 
plaintiff's  ship  was  improperly  man- 
aged, and  that  such  improper  manage- 
ment directly  contributed  in  any 
degree  to  the  accident,  however  much 
the  defendant  may  also  be  in  fault; 
though  if  there  be  negligence  on  the 
part  of  the  plaintiff  only  remotely  con- 
nected with  the  accident,  the  question 
is,  whether  defendant,  by  ordinary  care 
and  skill,  might  have  avoided  the  acci- 
dent. 

4.  In  Radley  v.  London  &  North- 
western R'y  Co.,  1  L.  R.,  App.  Cas. 
754,  it  was  held  that  the  proposition 
that  a  plaintiff  in  an  action  for  negli- 
gence cannot  recover  if  he  has  been 
guilty  of  negligence  or  want  of  ordi- 
nary care  contributing  to  the  injury 
complained  of,  is  subject  to  this 
qualification,  namely,  that  if  the 
defendant  could,  by  the  exercise  of 
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court  on  this  subject  —  Richmond  &  Danville  R.  R.  Co.  v.  Ander- 
son, supra — and  in  many  other  States  of  the  Union.  Kerwhaker  v. 
Cleveland,  Columbus  &  Cincinnati  R.  R.  Co.,  3  Ohio  St  172; 
Northern  Central  R'y  Co.  v.  State,  use  of  Price  and  others,  17 
Md.  8 ;  Baltimore  &  Ohio  R.  R.  Co.  v.  State,  use  of  Trainer  and 
others,  33  Md.  542 ;  Brown  v.  Hannibal  &  St.  Joseph  R.  R.  Co.,  50 
Mo.  461,  decided  in  1872 ;  Central  R.  R.  &  Banking  Co.  v.  Davis, 
19  Ga.  437;  Isbell  v.  New  York  &  New  Haven  R.  R.  Co.,  25 
Conn.  556;  Macon  &  W.  R.  R.  Co.  v.  Davis'  Adm'r,  18  Ga.  679; 
Herring  v.  Wil.  &  Raleigh  R.  R.  Co.,  lolred.  (Law)  402;  Bal- 
timore &  Ohio  R.  R.  Co.  V.  Sherman's  Adm'r,  30  Gratt.  and  the 
Same  v.  Whittington's  Adm'r,  30  Gratt  805 ;  Sherman  &  Red- 
field  on  Neg.,  §§  25,  494  (3d  ed.);  Wharton  on  Neg.,  §  388; 
Hutchinson  on  Carriers,  §  635;  Brighthope  Railway  Co.  v. 
Rogers,  76  Va.  443  ;  O.  A.  &  M.  R.  R.  Co.,  v.  Mills,  y6  Va.  773 ; 
Richmond  &  Dan.  R.  R.  Co.  v,  Moore's  Adm'r,  78  Va.  93. 

In  the  case  of  the  Northern  Central  R.  R.  Co.  v.  State,  31  Md. 
357,  it  is  held  that  where,  from  the  proof  of  the  nature  of  the  acci- 
dent, it  appears  that  the  negligence  of  the  parties  was  concurrent 
and  co-operated  to  produce  the  injury,  no  action  will  lie,  the  law 
refusing  to  apportion  the  fault,  and  regarding  the  negligence  of 
either  party  as  equally  proximate.  Louisville  &  Nashville  R.  R. 
Co.  V.  Burke,  6  Caldwell,  45 ;  Owen  v.  Hudson  River  R.  R.  Co., 
35  N.  Y.  576;  Owen  v.  Hudson  River  R.  R.  Co.,  2  Bosw.  (N.  Y.) 
374;  Same  v.  Same,  7  id.  329;  McKeon  v.  Citizens  R.  R. 
Co.,  43  Mo.  405  (i)  ;  Toledo  and  Wabash  R.  R.  Co.  v.  (jod- 
dard,  25  Md.  185  ;  Cattawissa  R.  R.  Co.  v,  Armstrong,  49  Pa. 
St.  186;  Potter  V.  Chicago  &  Northwestern  R.  R.  Co.,  21  Wis. 
372  (2)  ;  Williams  v.  Michigan  Central  R.  R.  Co.,  2  Mich.  259; 
Memphis  &  Charleston  R.  R.  Co.  v.  Whitfield,  44  Miss.  466  (3). 

That  a  person  who,  by  his  own  default,  has  brought  upon  him- 
self a  loss  or  an  injury,  can  claim  no  loss  or  compensation  for  it 
from  another,  is  a  principle  of  universal  application;  and  it  is 
equally  true,  that  if  his  imprudence  or  negligence  has  so  materially 

reasonable  care   and  diligence,  have  Co.,  21  Wis.  372,  is  reported  in  7  Am. 

avoided  the  injury,  he  is  not  excused  Neg.  Cas.  157.   See  also,  another  deci- 

by  the  plaintiflf's  contributory  negli-  sion  in  same  case,  7  Am.  Neg.  Cas,  154. 

gence.  3.  Memphis  &  C.    R.  R.  Co.    v, 

1.  See  4  Am.  Neg.  Cas.  471.  Whitfield,  44  Miss.  466,  is  reported  in 

2.  Potter  V.  Chicago  &  N.  W.  R.  R.  4  Am.  Neg.  Cas.  268. 
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contributed  to  the  loss  or  the  injury  that  but  for  such  imprudence 
or  negligence  it  would  not  have  occurred,  he  can  claim  no  recom- 
pense from  another  who  has  been  instrumental  in  causing  it,  unless 
the  latter,  upon  the  discovery  of  the  danger  into  which  the  party 
had  brought  himself  by  his  own  fault,  could,  by  the  use  of  such 
diligence  as  the  extent  of  the  danger  and  the  nature  of  the  threat- 
ened injury  required,  have  avoided  the  occurrence.  If,  in  other 
words,  the  injury,  though  inflicted  by  another,  was  unavoidable  by 
the  exercise  of  proper  diligence,  by  reason  of  the  situation  of  peril 
into  which  the  party,  by  his  own  neglect,  had  placed  himself,  he 
must  be  considered  as  the  party  solely  in  fault  and  as  the  author 
of  his  own  misfortune.  The  carrier  owes  to  the  passenger  not  only 
the  duty  of  transportation,  but  the  duty  of  exercising,  for  his  safety* 
the  utmost  care  and  diligence  compatible  with  the  nature  of  the 
carriage.  It  owes  to  him  the  still  further  duty  of  warning  him 
against  danger,  when  it  is  at  hand,  and  of  cautioning  him  against 
acts  of  imprudence  which  may  endanger  his  person,  whenever  the 
circumstances  are  such  that  the  safety  of  the  passenger  would  seem 
to  require  it.     Hutchinson  on  Carriers,  pp.  502,  505. 

The  question  whether  a  party  has  been  negligent  in  a  particular 
case  is  one  of  mingled  law  and  fact.  It  includes  two  questions : 
Whether  a  particular  act  has  been  performed  or  omitted;  this  is  a 
pure  question  of  fact.  Whether  the  performance  or  omission  of 
this  act  was  a  legal  duty;  this  is  a  pure  question  of  law.  The  ex- 
tent of  a  person's  duties  is  to  be  determined  by  a  consideration  of 
the  circumstances  in  which  he  is  placed.  The  law  imposes  duties 
upon  men  according  to  the  circumstances  in  which  they  are  called 
to  act.  When  the  facts  are  disputed,  the  question  of  negligence  is 
a  mixed  question  of  law  and  fact.  The  jury  must  ascertain  the 
facts,  and  the  judge  must  instruct  them  as  to  the  rule  of  law  which 
they  arc  to  apply  to  the  facts  as  they  may  find  them.  Purvis  v. 
Coleman,  i  Bosw.  321. 

When,  however,  the  direct  fact  in  issue  is  ascertained  by  undis- 
puted evidence,  and  such  fact  is  decisive  of  the  case,  a  question 
of  law  is  raised,  and  the  court  should  decide  it.  The  jury  has  no 
duty  to  perform.  The  issue  of  negligence  comes  within  this  rule. 
Dascomb  v.  Buffalo  &  State  Line  R.  R.  Co.,  27  Barb.  221. 

Questions  of  care  and  negligence  after  the  facts  are  proved  must 
be  decided  by  the  court.     Biles  v.  Holmes,   11  Ired.  (N.  C.)  16; 
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Avera  v.  Sexton,  1 1  Ired.  247 ;  Heathcock  v.  Pennington,  1 1 
Ired.  640;  Herring  v.  Wilmington,  etc.,  R.  R.  Co.,  10  Ired. 
Law,  402. 

A  judge  is  not  bound  to  submit  to  the  jury  the  question  of 
negligence,  although  there  may  be  a  conflict  of  evidence  in  rela- 
tion to  some  of  the  facts  relied  on  as  proving  it,  if  rejecting  the 
conflicting  evidence,  the  negligence  charged  is  conclusively  proved 
by  the  defendant's  own  witnesses.     Moore  zr.  Westevelt,  i  Bosw. 

357. 

In  the  case  we  are  considering,  the  facts  are  stated  by  the  plain- 
tiff in  his  declaration  upon  which  he  claims  a  recovery.  These 
facts,  on  the  other  hand,  are  admitted  by  the  defendant ;  and  the 
question  is  submitted  to  the  judge  of  the  court  below,  as  a  ques- 
tion of  law,  whether,  upon  the  facts  there  stated,  which  are  all 
agreed,  and  none  of  which  were  controverted,  the  plaintiff  is  en- 
titled to  any  recovery?  It  is  nowhere  alleged  in  the  declaration 
that  the  contributory  negligence  of  the  plaintiff  was  known  to  the 
defendant,  and  that  the  defendant,  seeing  the  danger  into  which 
he  had  placed  himself,  did  not  exercise  the  required  diligence  on 
his  part  to  prevent  the  injury,  by  warning  the  plaintiff  of  the 
threatened  danger.  The  court,  as  we  have  said,  held  that  the 
negligence  of  the  plaintiff  was  the  immediate  cause  of  the  injur>'^ 
which  he  suffered,  and  that  without  such  negligence  on  his  part 
the  injury  to  him  would  not  have  happened.  ' 

The  question  thus  raised  as  to  the  negligence  of  a  passenger  in 
a  railway  carriage,  thus  committed  by  riding  with  a  part  of  his 
body  outside  of  the  carriage,  has  often  been  the  subject  of  judicial 
investigation  in  the  courts  of  other  States. 

In  the  case  of  Laing  v.  Colder,  8  Penn.  St.  479  ( i ),  the  arm  of 
a  passenger  was  broken  whilst  he  was  travelling  on  a  railroad  car. 
The  accident  occurred  while  the  car  was  passing  over  a  bridge 
which  was  so  narrow  that  the  plaintiff's  hand,  lying  outside  of  the 
carriage  window,  was  caught  by  the  bridge  and  the  arm  was  broken. 
In  this  case  the  court  held  that  the  merely  suffering  the  hand  to 
remain  outside  the  window  was  not  necessarily  negligence  which 
would  bar  a  recovery.  But  in  a  subsequent  case,  in  the  same 
court,  of  the  Pittsburg  R.  R.Co.  v.  McClurg,  56  Pa.  St.  294  (2), 

I.  Reported  in   this  volume,  page  2.  Reported    in  this  volume,   pa^e 

144,  anfe.  156,  ante. 
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where  an  injury  had  been  sustained  by  a  passenger  from  a  similar 
cause,  it  was  held  that  the  thoughtless  or  imprudent  protrusion 
of  the  elbow  from  the  window  of  the  car,  was  negligence  in  se, 
which  would  exempt  the  company  from  all  liability,  although  the 
hurt  was  produced  by  the  passenger's  arm  coming  in  contact  with 
a  car  standing  on  a  switch  on  defendant's  road.  A  passenger 
(said  Thompson,  Ch.  J.,)  is  to  be  presumed  to  know  the  use  of  a 
scat,  and  the  use  of  a  window ;  that  the  former  is  to  sit  in  and  the 
latter  is  to  admit  light  and  air.  Each  has  its  separate  use.  The 
seat  he  may  occupy  in  any  way  most  comfortable  to  himself.  The 
window  he  has  a  right  to  enjoy,  but  not  to  occupy.  Its  use  is 
for  the  benefit  of  all,  not  f#r  the  comfort  alone  of  him  who  has  by 
accident  got  nearest  to  it.  If,  therefore,  he  sit  with  his  elbow  in 
it,  he  does  so  without  authority ;  and  if  he  allow  it  to  protrude 
out,  and  is  injured,  is  this  due  care  on  his  part?  He  was  not  put 
there  by  the  carrier  nor  invited  to  go  there,  nor  misled  as  to  the 
fact  that  it  is  not  a  part  of  his  seat,  nor  that  its  purposes  were  not  ex- 
clusively to  admit  light  and  air  for  the  benefit  of  all.  His  position 
is,  therefore,  without  authority.  His  negligence  consists  in  putting 
his  limbs  where  they  ought  not  to  be,  and  where  they  are  liable  to 
be  broken  without  his  ability  to  know  whether  there  is  danger  or 
not  approaching.  In  a  case,  therefore,  where  the  injury  stands 
confessed,  or  is  proved  to  have  resulted  from  the  position  volun- 
tarily or  thoughtlessly  taken  in  a  window,  by  contact  with  outside 
obstacles  or  forces,  it  cannot  be  otherwise  characterized  than  as 
negligence,  and  so  to  be  pronounced  by  the  court. 

And  in  the  case  of  Todd  v.  Railroad  Co.,  3  Allen,  18;  7  Id. 
207  (i),  where  the  action  was  against  a  railroad  company  to  re- 
cover damages  for  a  personal  injury  to  the  elbow  of  a  passenger 
extended  through  an  open  window,  it  was  held  that  there  was  no 
liability  upon  the  company.  In  that  case  the  court  said  :  "  Look- 
ing at  the  mode  in  which  railroads  are  constructed,  with  posts  and 
barriers,  which  are  placed  very  near  to  the  track  on  which  the  cars 
are  to  pass,  the  rapid  rate  at  which  trains  move,  the  manner  in 
which  the  cars  are  made,  with  seats  to  accommodate  passengers  so 
as  to  avoid  any  exposure  of  the  body  or  limbs  to  outward  objects 
in  passing,  we  can  see  no  ground  on  which  it  can  be  contended 
that  a  person  travelling  on  a  railroad  is  exercising  reasonable  care 

I.  The  Todd  case  is  reported  in  9  Am.  Neg.  Cas.  448. 
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in  placing  his  arm  in  such  a  position  that  it  protrudes  from  a  ivin> 
dow,  and  may  come  in  contact  with  external  obstructions."      It 
was,  therefore,  held,  that  if  a  passenger's  elbow  extended  throug^h 
the  open  window  beyond  the  place  where  the  sash  would   have 
been  if  the  window  had  been  shut,  it  was  the  duty  of  the  court  to 
rule  that  it  was  such  carelessness  as  to  prevent  a  recovery  of  dam- 
ages by  him.     And  the  rule  thus  laid  down  has  been  followed  in 
many  subsequent  cases.    Louisville  &  Nashville  R.  R.  v.  Sickings, 

5  Bush,  I  (i);  Indianapolis  R.  R.  v,  Rutherford,  29  Ind.  82 
(2)  ;  Pittsburg  R,  R.  v.  McClurg,  supra;  Pittsburg  R.  R.  v. 
Andrews,  39  Md.  329  (3);  Holbrook  v.  Utica  &  S.  R.  R.  Co.. 
12  N.  Y.  236  (4). 

According  to  these  decisions,  the  protrusion  of  the  limbs  of  the 
passengers  even  to  the  minutest  distance  out  of  the  windows  of  the 
car,  will  be  regarded  as  necessarily  and  under  all  circumstances 
such  contributory  negligence  on  the  part  of  the  passenger  as  will 
deprive  him  of  all  right  to  claim  compensation  from  the  carrier  for 
injuries  which  may  be  occasioned  thereby,  however  incautious  the 
latter  may  have  been  in  guarding  against  such  accidents. 

A  different  rule  has  been  laid  down  in  other  cases,  in  other 
States  of  the  Union,  and  in  some  of  them  the  courts  have  gone  so 
far  as  to  hold  that  the  carrier  is  responsible  for  such  injuries  re- 
ceived under  such  circumstances,  unless  the  windows  of  the  cars 
are  so  barricaded  with  bars  as  to  render  it  impossible  for  the  pas- 
senger to  put  any  of  his  limbs  outside  of  the  window.  New  Jer- 
sey R.  R.  Co.  V,  Kennard,  21    Pa.  St.  203  (5)  ;  Spencer  v.  Mil. 

6  P.  D.  R.  Co.,  17  Wis.  487  (6)  ;  Chicago  &  Alton  R.  R.  Co.  v. 
Pondrom,  51  III.  333  (7). 

But  we  are  constrained  to  withhold  our  sanction  from  these 
cases.  It  seems  to  be  the  better  rule,  both  upon  authority  and 
upon  reason,  that  the  passenger,  being  endowed  with  intelligence 
which  enables  him  to  foresee  and  to  avoid  danger,  the  exercise  of 

1.  The  Sickings  case   is    reported  5.  Reported    in   this  volume,  pape 
in  9  Am.  Neg.  Cas.  374.                                151,  ante, 

2.  The  Rutherford  case  is  reported  6.  Reported    with    the   Wisconsin 
in  9  Am.  Neg.  Cas.  273.  cases  in  this  volume,  post. 

3.  The  Andrews  case  is  reported  in  7.  The   Pondrom    case  is   reported 
9  Am.  Neg.  Cas.  421.  in  9  Am.  Neg.  Cas.  233. 

4.  There  is  a  note  of  this  case  in  9 
Am.  Neg.  Cas.  663. 
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at  least  ordinary  prudence  is  required  on  his  part  to  escape  it;  and 
if,  by  his  failure  to  exercise  these  faculties  for  his  own  preserva- 
tion, a  misfortune  befall  him,  though  the  carrier  may  have  been  in 
fault,  it  will  be  attributed  to  his  own  carelessness  and  inattention, 
and  the  responsibility  will  not  be  thrown  on  the  carrier.  The 
carrier  is  held  to  the  utmost  care  and  circumspection  which  can  be 
exercised  under  all  the  circumstances,  so  far  as  human  care  and 
foresight  can  go.  It  ought  not  to  be  held  necessary,  and  can  be  so 
held  upon  no  sound  principle,  that  the  carrier  should  barricade 
and  bar  the  windows,  to  the  partial  exclusion  of  light  and  air,  and 
to  the  discomfort,  and,  in  case  of  collision  or  other  accident  of 
like  kind,  at  a  sacrifice  of  the  safety  of  all.  It  many  times  hap- 
l>ens,  when  trains  have  collided  and  the  cars  telescoped,  the  doors 
are  jammed  up  so  as  to  be  useless ;  fire  is  often  the  immediate  re- 
sult, and  the  open  windows  on  such  cars  furnish  the  only  means 
of  escape  from  a  horrible  death.  To  bar  the  windows  would  in- 
crease the  danger  as  well  as  the  discomfort  of  railroad  travel. 
And  the  same  reason  which  commend  the  bars  on  the  windows 
i^ould  as  well  require  the  doors  to  be  locked  and  barred;  and 
then  all  these  precautions  would  prove  unavailing  where  the  pas- 
sengers sought  to  avoid  the  restraints  thus  imposed.  We  do  not 
think  such  restraints  and  precautions  ought  to  be  held  necessary  in 
order  to  prevent  intelligent  and  rational  beings  from  thrusting  their 
heads  or  their  limbs  through  the  windows  of  swiftly  moving  trains. 

It  is  better,  we  think,  to  adhere  to  the  rule,  already  established 
in  this  court,  cited  above,  that  **  one  who  is  injured  by  the  mere 
negligence  of  another  cannot  recover  any  compensation  for  his  in- 
jury if  he,  by  his  own  ordinary  negligence  or  willful  wrong  con- 
tributed to  produce  the  injury  of  which  he  complains ;  so  that  but 
for  his  concurring  and  co-operating  fault  the  injury  would  not  have 
happened  to  him,  except  where  the  direct  cause  of  the  injury  is 
the  omission  of  the  other  party,  after  becoming  aware  of  the  in- 
jured party's  negligence,  to  use  a  proper  degree  of  care  to  avoid 
the  consequences  of  such  negligence."  Tuff  v,  Warman,  5  C.  B. 
(N.  S.)  573;  R.  R.  Co.  V.  Anderson,  31  Gratt.  812. 

And  we  are,  therefore,  of  opinion  that  there  is  no  error  in  the 
judgment  of  the  corporation  court  of  the  city  of  Portsmouth,  ap- 
pealed from,  and  the  same  must,  therefore,  be  affirmed. 

Judgment  affirmed. 
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DERAILMENT  OF  TRAIN—  OBSTRUCTION  ON  TRACK 
—  INSTRUCTIONS.—  In  Virginia  Central  Railroad  Company 

V.  Sanger,  15  Gratt.  (Va,)  230  (1859),  an  action  to  recover  dam- 
ages for  injuries  sustained  by  plaintiff  by  reason  of  defendant's 
train  being  derailed,  judgment  for  plaintiff  for  $6,000  was  affirmed. 
In  affirming  the  judgement  the  Court  of  Appeals  ruled  as  follows : — 

Railroad  companies  carrying  passengers,  combining  in  themselves 
the  ownership  as  well  of  the  road  as  of  the  cars  and  locomotives, 
are  bound  to  the  most  exact  care  and  diligence,  not  only  in  the 
management  of  the  trains  and  cars,  but  also  in  the  structure  and 
care  of  the  track,  and  in  all  the  subsidiary  arrangements  necessary 
to  the  safety  of  the  passengers. 

The  duty  of  a  railroad  company  to  employ  the  utmost  care  and 
diligence  in  guarding  their  road  against  obstructions  on  the  track 
is  clearly  embraced  within  its  warranty  to  carry  their  passengers 
safely,  so  far  as  human  care  and  foresight  can  go. 

If  a  railroad  company,  whilst  using  its  track  for  the  carriage  of 
passengers,  engages  in  a  work  to  be  done  on  its  road  and  in  the' im- 
mediate proximity  of  its  track,  negligence  in  the  performance  of 
which  would,  in  the  estimation  and  opinion  of  cautious  persons,  in- 
volve the  hazard  of  obstructions  to  the  passage  of  its  cars,  and  an 
accident  to  a  passenger  is  caused  by  an  obstruction  arising  from  neg- 
ligence in  the  performance  of  the  work ;  it  is  no  defense  to  show 
mferely  that  they  had  placed  the  work  in  the  hands  of  a  contractor, 
and  that  the  obstruction  was  caused  by  the  carelessness  of  one  of 
his  employees. 

Where  contractors  employed  by  a  railroad  company  to  deliver  stone 
on  the  road  and  prepare  it  for  ballasting  the  track  (the  ballasting 
not  being  necessary  to  the  security,  but  being  intended  for  the  pres- 
ervation of  the  track),  place  the  stone  in  ridges  so  near  the  rail  that 
it  is  struck  by  the  step  of  the  baggage  car,  or  the  ridge  is  disturbed 
and  a  stone  rolled  down  by  the  hub  of  one  of  the  cars,  or  is  rolled 
down  by  the  jarring  of  the  train  as  it  passes  near  the  ridge,  or  it  is 
loosened  from  its  place  and  rolled  down  by  the  haste  of  one  of  the 
hands  employed  by  the  contractors  in  getting  off  the  ridge  to  avoid 
the  train,  and  the  cars  run. against  it,  and  are  thrown  ofT  the  track, 
whereby  a  passenger  is  injured,  it  is  for  the  jury  to  inquire  whether 
there  was  not  danger  in  the  work,  arising  from  the  mode  and 
manner  in  which  it  was  done;  whether  the  company  did  not 
know,  or  by  the  exercise  of  proper  diligence  might  not  have  ascer- 
tained, the  existence  of  such  danger ;  and  whether  they  had  used 
due  care  and  foresight  in   guarding  against  it;  and  if  they  have 
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failed  in  this,  the  'company  is  responsible  to  the  passenger  for  the 
injury  he  has  sustained. 

An  instruction  which  is  susceptible  of  two  constructions,  one  of 
which  is  erroneous,  apd  which  may  therefore  mislead  the  jury, 
should  not  be  given. 

Judgment  affirmed.  Opinion  by  Danibl  J.  Michib  and  Stu- 
art, appeared  for  appellant;  Baldwin  and  Imbodbn,  for  app>ellee. 

RAILROAD  WRECK— BRIDGE  DISASTER— EVIDENCE 
—  DAMAGES  —  INSTRUCTIONS.  —  Baltimore  &  Ohio 
Railroad  Company  v.  Wightman's  Adm'r,  29  Gratt.  (Va.)  431 

(1877),  was  an  action  on  the  case  brought  in  the  Circuit  Court  of 
Shenandoah  county,  under  Ch.  145,  §§  7"9»  Code  of  1873,  by 
George  W.  Koontz,  administrator  of  William  A.  Wightman,  against 
the  Baltimore  &  Ohio  Railroad  Company,  to  recover  damages  for 
the  death  of  his  decedent,  who  died  from  injuries  received  at  the 
well-known  Narrow  Passage  accident,  which  occurred  on  the  Val- 
ley Railroad,  w^hich  was  then  leased  and  operated  by  the  Baltimore 
•and  Ohio  Railroad  Company.  The  jury  rendered  a  verdict  in  favor 
of  the  plaintiff  for  $5,000,  with  interest  from  March  6,  1876,  for 
which  sum  the  court  gave  judgment.  To  this  judgment  the  de- 
fendant obtained  a  writ  of  error  and  supersedeas  from  one  of  the 
judges  of  this  court. 

There  was  a  demurrer  to  the  declaration,  which  was  overruled, 
and  the  defendant  took  eight  bills  of  exceptions  to  the  rulings  of 
the  court.  The  ground  of  the  demurxer  was  that  the  declaration 
did  not  state  for  whose  benefit  the  action  was  prosecuted.  The  first 
bill  of  exception  was  to  the  refusal  of  the  court  to  transfer  the  cause 
to  the  United  States  Court.  This  was  on  the  ground  that  the 
plaintiff  was  a  citizen  of  Virginia  and  that  the  defendant  was  a 
foreign  corporation  chartered  by  the  State  of  Maryland  and  was 
a  citizen  of  Maryland.  But  it  was  in  proof  that  the  defendant 
was,  at  the  time  of  the  institution  of  this  suit  and  still  was  lessee 
of  the  Valley  Railroad  from  the  town  of  Strasburg,  in  Shenandoah 
county,  to  Harrisonburg,  in  Rockingham  county. 

The  2d,  3d,  4th,  and  5th  exceptions  were  taken  to  rulings  of 
the  court  admitting  evidence  as  to  who  constituted  the  family  of 
Wightman  ;  as  to  his  marriage  with  Mrs.  Wightman ;  as  to  his  rela- 
tions with  his  family,  how  he  provided  for  them,  his  capacity  to 
instruct  and  prepare  his  children  for  education,  and  the  annual 
value  of  his  services  in  his  employments,  and  also  in  managing  and 
fuperintending  the  business  of  his  family.  The  6th  exception  was 
to  the  refusal  of  the  court  to  permit  the  defendant  to  prove  that 
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Wightman  held  policies  of  insurance  on  his  life  for  at  least  $5,cxx> 
for  the  benefit  of  his  wife  and  children,  and  that  since  his  death  the 
amount  called  for  by  said  policies  had  been  paid  over  to  his  wife 
and  children.  The  7th  exception  was  to  the  instructions  given  to 
the  jury  on  the  motion  of  the  plaintiff ;  and  the  8th  exception  was 
to  the  refusal  of  the  court  to  continue  the  case.  Williams  & 
Brother,  appeared  for  appellant;  M.  Walton,  for  appellee.  On 
app>eal  the  case  was  fully  discussed  by  Staples,  J.,  and  judgment 
was  affirmed  ( i ) . 

The  syllabus  to  the  report  of  the  case,  stating  the  points  decided, 
is  as  follows :  — 

1.  Where  a  railroad  company  which  was  incorporated  in  another 
State,  leases  a  railroad  lying  in  this  State,  and  operates  the  same  as 
owner  thereof,  and  an  injury  occurs  on  said  railroad,  the  person 
having  the  right  of  action  for  such  injury  may  sue  the  railroad  com- 
pany in  the  courts  of  this  State,  and  such  company  has  no  right  to 
remove  the  suit  to  the  Federal  Court. 

2.  In  an  action  under  Ch.  145,  §§  7-9,  Code  of  1873,  it  is  not 
necessary  to  aver  in  the  declaration  for  whose  benefit  the  suit  is 

prosecuted. 

3.  In  such  an  action  against  a  railroad  corporation  for  the  killing 

of  a  person,  evidence  is  admissible  to  show  the  condition  and  cir- 
cumstances of  the  family  of  the  deceased,  his  business  qualifications, 
the  condition  of  his  health,  the  amount  he  was  realizing  annually 
from  his  employments,  the  value  of  his  services  to  his  family,  and 
the  damage  suffered  by  them  in  the  loss  of  his  care,  nurture,  and 

instruction. 

4.  In  such  an  action,  where  the  deceased  has  left  a  wife  and  chil- 
dren, the  jury,  in  ascertaining  the  damages,  may  properly  assess  the 
same  with  reference  to  the  pecuniary  loss  sustained  by  the  wife  and 
children — first,  by  fixing  the  same  at  such  sum  as  would  be  equal 
to  the  probable  earnings  of  the  deceased  during  the  probable  period 
of  his  life,  if  he  had  not  been  killed,  taking  into  consideration  his 
age,  business  capacity,  experience,  habits,  health,  energy,  and  per- 
severance ;  and,  second,  by  adding  thereto  the  value  of  his  services 
in  the  attention  to  and  superintendence   and   care  of   his  family, 

I.  Baltimore  &  Ohio  R.  R.  Co.  cussed  were  decided  as  in  the  Wight- 

V.  Nobll's  Adm'r,  33  Gratt.  (Va.)  man  case.    Judgment  for  plaintiff  for 

394.  (1879),  was  an  action  arising  out  $4*925    was    affirmed.      Opinion    by 

of  the  same  accident  as  that  stated  in  Christian,  J.    H.  W.  Shbfpey  and 

Baltimore    &    Ohio    R.    R.    Co.    v,  Williams  &  Brother,  appeared  for 

Wightman's  Ad m'r  (above  reported),  appellant;  Moses  Walton,  for  ap- 

in   which   many    of    the    points  dis-  pellee. 
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and  in  the  education  of  his  children,  whereof  they  are  deprived  by 
his  death. 

5.  ^ucere:  Whether  in  such  an  action  the  jury,  in  ascertaining 
the  damages,  are  limited  to  the  pecuniary  loss  sustained  by  the 
family  of  the  deceased,  or  whether  they  may  consider  the  physical 
pain  of  the  deceased,  or  the  mental  suffering  of  the  surviving 
family,  or  the  loss  to  them  of  the  parent's  moral  and  intellectual 
training. 

6.  In  such  an  action  it  is  not  competent  for  the  defendant  to  show> 
that  the  deceased  held  policies  of  insurance  on  his  life  for  the  benefit 
of  his  wife  and  children,  and  that  since  his  death  the  amounts 
called  for  by  such  policies  have  been  paid  over  to  his  wife  and  chil- 
dren. 

7.  When  injury  or  damage  happens  to  a  passenger  by  the  break- 
ing down  or  overturning  of  a  railroad  train,  or  the  breaking  down 
of  a  bridge,  or  wheel,  or  axle,  or  by  any  other  accident  occurring  on 
the  road,  the  presumption,  prima  facie ^  is,  that  it  occurred  by  the 
negligence  of  the  railroad  company,  and  the  burden  of  proof  is  on 
the  company  to  establish  that  there  has  been  no  negligence  whatso- 
ever, and  that  the  damage  has  been  occasioned  by  inevitable  casu- 
alty, or  by  some  cause  which  human  care  and  foresight  could 
not  prevent. 

8.  The  law  in  tenderness  to  human  life  and  limbs  holds  railroad 
companies  liable  for  the  slightest  negligence,  and  compels  them  to 
repel,  by  satisfactory  proofs,  every  imputation  of  such  negligence. 
When  carriers  undertake  to  convey  passengers  by  the  powerful  but 
dangerous  agency  of  steam,  public  policy  and  safety  require  that 
they  be  held  to  the  greatest  possible  care  and  diligence.  Any  neg- 
ligence or  default  in  such  case  will  make  such  carriers  liable  in 
damages  under  the  statute. 

9.  The  Baltimore  and  Ohio  Railroad  Company,  as  a  common  car- 
rier of  passengers,  was  bound  to  exercise  the  utmost  degree  of  dili- 
gence and  care  in  safely  transporting  William  A.  Wightman,  the 
deceased  in  this  case,  on  his  journey. 

10.  The  slightest  neglect,  against  which  human  prudence  and 
foresight  might  have  guarded,  and  by  reason  of  which  his  death 
may  have  been  occasioned,  renders  such  company  liable  in  damages 
for  such  death. 

1 1 .  The  said  railroad  company  is  held  by  the  law  to  the  utmost 
care,  not  only  in  the  management  of  its  trains  and  cars,  but  also  in 
the  structure,  repair,  and  care  of  the  track  and  bridges,  and  all  other 
arrangements  necessary  to  the  safety  of  passengers. 

m— 24 
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13.  In  order  tf>  entitle  a  party  to  continuance  on  the  ground  of 
the  absence  of  a  material  witness,  it  is  necessary  for  him  to  show 
that  he  has  used  due  diligence  to  procure  the  attendance  or  deposi- 
tion of  such  ¥ntne8S,  and  upon  such  a  matter  the  Appellate  Court 
¥nll  not  disturb  the  action  of  the  court  below,  unless  such  action 
was  plainly  erroneous. 


RICHMOND    AND     DANVILLE    RAILROAD 

COMPANY  V.   MOFFETT. 

Suprenu  Court  of  Appeals^  Virginia^  February^  i8g2. 

[Reported  in  88  Va.  785.] 

PLEADING  ~  ALLEGATION  AND  PROOF.  — In  actions  against  railroad 
companies  for  injuries,  it  is  essential  to  prove,  first,  that  the  plaintiff 
was  injured,  and  secondly,  that  the  injury  resulted  from  the  company's, 
negligence. 

TRAIN  BREAKING  THROUGH  TRESTLE— PERSONAL  INJURIES 
—  PROOF. —  Plaintiff  was  a  passenger  on  defendant's  train,  that  broke 
through  in  crossing  a  trestie.  The  sleeper  whereon  plaintiff  was,  dipped 
over  the  break  at  an  angle  of  fortj-five  degrees,  but  so  gentlj  as  not  even 
to  break  or  put  out  the  lamps  in  the  cars.  He  was  sleeping  when  the 
break  occurred,  and  on  leaving  the  car,  said  he  was  uninjured  and  declined 
medical  services.  Weeks  later,  he  became  sick.  The  phjsicians  disagreed 
as  to  the  nature  of  his  ailment,  his  physicians  testifying  that  it  was  spinal 
meningitis,  and  the  defendant's  physicians  that  it  was  malaria.  At  the 
trial  of  the  action  for  injuries  sustained  on  account  of  the  accident  plain* 
tiff  was  in  good  health.  Held^  that  no  injury  to  plaintiff  or  negligence  of 
defendant  was  established,  for  which  a  recovery  should  be  had,  and  judg- 
ment  for  plaintiff  was  reversed. 

Error  to  judgment  of  Circuit  Court  of  Orange  County,  ren-- 
dered  October  10,  1890,  in  an  action  of  trespass  on  the  case  in 
which  Daniel  A.  Moffett  was  plaintiff,  and  the  Richmond  and  Dan- 
ville Railroad  Company  was  defendant.  The  verdict  and  judg- 
ment being  for  the  plaintiff,  the  defendant  brought  the  case  here 
on  writ  of  error  and  supersedeas.  The  facts  appear  in  the  opinion. 
Judgment  reversed, 

William  H.  Payne,  for  plaintiff  in  error. 

C.  E.  NicOL  and  W.  W.  Moffett,  for  defendant  in  error. 

Lacy,  J. — The  case  is  trespass  on  the  case  by  the  defendant 
in  error,  Daniel  A.  Moffett,  against  the  Richmond  and  Danville 
Railroad  Company  for  damages  for  injuries  alleged  to  have  been 
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received  by  the  plaintiff  while  riding  as  a  passenger  on  the  cars  of 
the  defendant  company,  etc.  The  verdict  and  judgment  were 
against  the  defendant  for  $2,000. 

The  evidence  shows  that  the  trestle  on  the  line  of  road  operated 
by  the  defendant  company,  known  as  the  Fat  Nancy  trestle,  situ- 
ated in  the  county  of  Orange,  gave  way  in  the  nighttime  of  July 
12,  1888,  at  2  :i5  A.  M.  of  that  day,  and  some  of  the  cars — the 
baggage,  mail  and  express,  smoker,  and  ladies'  car — went  down, 
and  drew  the  engine  back  upon  them,  which  said  engine  had 
passed  over  in  safety,  but  the  three  sleepers  did  not  go  down ;  the 
front  sleeper  dipped  over  the  break  at  an  angle  of  about  forty-five 
degrees,  and  remained  stationary.     The  other  sleepers  remained 
on  the  track  undisturbed  in  any  way.     The  defendant  in  error  was 
in  bed  in  the  front  sleeper  at  the  time  of  the  accident,  about  one- 
third  of  the  distance  down  the  tilted  car  from  the  high  end.     The 
jar  on  this  car  was  very  slight.    The  Fat  Nancy  was  undergoing  re- 
pairs, and  so  the  train,  as  the  rule   is,  passed  over  very  slowly, 
creeping,  as  the  phrase  is,  about  four  miles  an  hour.     Moffett  was 
awakened  by  the  tilting  of  the  car  and  the  standstill,  but  he  was 
not  thrown  from  his  bed,  nor  was  any  other  person  thrown  out  of 
bed  in  that  car.      One  person  testified  that  the  jar  was  so  slight 
that  he  did  not  leave  his  bed  until  he  had  dressed  himself  and  put 
on  his  collar.     The  porter  on  watch  was  sitting  in  a  chair  at  the 
upper  end  of  the  tilted  car,  and  he  was  throwil  on  his  feet,  so  to 
speak.     Two  lamps  were  burning,  one  at  each  end  of  this  car ; 
neither  was  extinguished  and  neither  broken.      Not  a  particle  of 
glass  in  the  windows  nor  elsewhere  was  broken  on  the  car  in  ques- 
tion.    The  plaintiff  did  not  dress  himself  in  bed,  but  brought  a 
part  of  his  clothing  with  him,  and  dressed  outside,  except  pants 
and  shoes ;  these  latter  he  had  left  behind,  and  he  got  these  articles 
from  others.     He  was  sleeping  on  a  soft  mattress,  and  the  jar  was 
not  sufficient  to  throw  him  out.     He  received  no  cut,  nor  bruise, 
tiiyr  wound,  no  injury  of  any  sort,  as  he  himself  said  when  ques- 
tioned  by  the  railroad  officials ;  and  the  question  asked  him,  as 
^^as  asked  of  all  others,  '^  Are  you  hurt ;  and  if  so,  how  ? ''  he  said 
he  was  unhurt ;  and  so  his  name  does  not  appear  in  the  list  of  the 
injured.     The  doctor  was  sent  there,  but  he  declined  any  aid  from 
a  doctor;  he  was  not  hurt  at  that  time.      He  went  to  Orange 
Courthouse,  close  by,  and  wrote  to  his  employers  in  Baltimore 
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city.  He  was  a  drummer,  and  was  on  a  trip  to  sell  goods  in  North 
Carolina  for  a  firm  which  employed  him — Witz,  Biedler  &  Co. 
He  mentioned  to  them  the  accident,  but  did  not  say  that  he  was 
hurt,  but  went  on  his  route,  and  prosecuted  his  employment  as  if 
nothing  unusual  had  happened  to  him. 

The  accident  happened  on  the  I2th  of  July.  On  the  loth  of 
August  following,  at  his  place  of  destination,  Mofifett  felt  badly, 
and  went  to  see  a  doctor,  and  told  him  to  prescribe  for  him.  The 
doctor  found  him  in  a  nervous  state,  and  asked  him  if  he  had  been 
drinking ;  but  he  said  he  had  not  been  drinking,  but  had  been  in 
a  railroad  wreck  a  few  days  before.  The  doctor  did  not  think  his 
condition  serious,  and  prescribed  for  him,  and  he  improved ;  but 
he  was  so  busy  that  he  did  not  have  time  to  continue  the  treat- 
ment. He  went  to  Baltimore,  sent  for  a  doctor,  and  he  came 
about  the  3d  or  4th  of  September,  and  he  was  sick  for  some  weeks, 
and  did  not  recover  until  January  following. 

There  is  a  great  deal  of  discussion  between  the  doctors  as  to  the 
character  of  his  disease.  Moffett's  doctors  say  that  he  had  spinal 
meningitis,  and  the  learned  men  of  the  medical  profession  called 
on  the  part  of  the  railroad  company  deny  this,  and  state  that  it  was 
impossible  upon  the  stated  facts,  and  credit  him  with  malarial  fever. 

About  this  we  are  not  called  upon  to  make  any  decision.  The 
question  for  us  to  consider  is  not  what  disease  Mofifett  had,  but 
whether  he  was  injured  by  the  negligence  of  the  railroad  company. 

It  is  conceded  that  Moffett  was  not  hurt  in  any  degree.     When 
he  came  out  of  that  car  he  did  not  have  a  scratch  nor  a  cut ;  not  a 
bruise  of  any  sort  whatever.     He  had  received  no  greater  shock 
than  a  person  could  receive  on  a  spring  mattress,  on  which  he  was 
lifted  about  eight  feet.     As  he  was  two-thirds  of  the  way  up  the 
car,  he  must  have  been  lifted  when  the  upper  end  went  up  and  the 
lower  end  went  down,  but,  whether  lifted  or  lowered,  it  was  done 
on  a  downy  bed,  and  so  gently  as  not  to  break  a  particle  of  glass, 
and  not  to  extinguish  a  burning  lamp,  nor  break  anything  in  the 
buffet,  and  not  to  injure  any  other  person  in  the  car,  and  so  gently 
as  not  to  make  the  impression  on  him  at  the  time  that  he  was  hurt, 
and  to  affect  him  so  little  that,  without  clothing,  he  offered  to  help 
down  below  where  people  were  hurt,  for  the  car  on  which  he  was, 
it  must  be  borne  in  mind,  did  not  go  down,  but  remained  upon  the 
trestle.     With  this  fact  clearly  established  that  he  was  not  hurt  at 
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the  time,  so  that  he,  nor  any  other  person  could  perceive  or  sus- 
pect it,  we  have  one  other  fact  clearly  established  by  the  evidence, 
and  that  is,  that  he  was  not  injured  in  any  way,  nor  in  any  degp-ee, 
when  the  trial  of  his  action  against  the  railroad  took  place  in  1890. 
If  he  were  ever  injured,  or  suffered  in  any  degree,  it  was  all  over, 
and  he  was  in  perfect  health  when  the  case  was  tried.  But  he 
claims  and  his  doctors  insist  that  he  had  an  incurable  disease, 
caused  by  the  jar  he  received  when  he  was  sick,  and  yet  he  was 
entirely  well  in  1890.  The  action  is  for  injuries  caused  by  the 
negligence  of  the  company  in  failing  to  keep  its  bridges  in  order. 

The  first  thing  to  be  established  is  the  injury  to  the  plaintiff ; 
for,  if  there  be  no  injury,  there  can  be  no  recovery,  whatever  may 
have  been  the  negligence  of  the  company.  The  second  point  to 
be  established  is  the  negligence  of  the  defendant;  for,  no  matter 
what  the  injury,  there  can  be  no  recovery  unless  the  injury  was 
caused  by  the  negligence  of  the  company.  We  have  no  concern 
in  this  case  with  the  question  of  contributory  negligence,  as  the 
passenger  was  asleep  in  his  bed. 

In  this  case  the  negligence  of  the  company  has  been  rather  pre- 
sumed than  proved,  while  it  is  an  essential  element  to  be  proved 
in  the  case  before  there  can  be  any  recovery.  The  bridge  of  the 
company  did  break  down  and  injure  others ;  and  the  break  did 
tilt  the  car  on  which  the  plaintiff  was  injured,  if  he  ever  was  in- 
jured. The  company  was  at  the  time  repairing  this  bridge,  and 
the  train  was  creeping  over ;  it  was  taking  out  unsound  timber 
and  replacing  it  with  sound.  The  bridge  had  not  been  built  over 
eight  years,  and  the  evidence  shows  that  the  usual  life  of  such  a 
wooden  structure  is  eight  or  ten  years.  There  were  no  timbers  in 
the  bridge  wholly  rotten ;  only  some  in  places,  or  on  the  outside 
of  the  large  timbers.  There  was  evidence  that  rotten  timber  was 
lying  around,  but  there  is  no  proof  that  it  was  in  the  bridge  in 
this  condition,  nor  that  it  was  there  when  the  accident  occurred, 
but  the  bridge  had  been  before  repaired,  and  the  rejected  stuff 
thrown  down  and  left  there  on  the  ground ;  and  it  is  quite  as  rea- 
sonable to  presume  that  the  rotten  wood  referred  to  was  such  as 
had  been  before  taken  out  of  the  bridge  and  left  there.  The 
bridge  was  being  repaired  in  the  usual  way,  so  as  not  to  stop  the 
trains.  It  is  in  proof  that  the  train  was  not  recklessly  but  very 
cautiously  drawn  over  the  bridge — creeping.     It  is  in  proof  that  a 
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great  many  trains  had  passed  over  safely  that  day,  and  that  one 
exceedingly  heavy  train  had  gone  over  safely,  whereas  the  one 
which  broke  through  was  a  light  one.  So  that  the  only  cause  of 
the  disaster  which  is  suggested  in  the  evidence  is  that  from  some 
cause  the  train  was  derailed,  jumped  the  track,  and  then  the  jarring 
rendered  the  accident  probable. 

In  what  does  the  negligence  of  the  company  consist  in  these 
facts?  It  is  not  established,  nor  do  we  think  that  the  sickness  of 
Moffett,  occurring  months  after  an  accident,  at  which  he  was  not 
hurt,  and  passing  off  soon  after,  can  be  ascribed  to  the  accident  in 
question,  i.  He  was  not  injured.  2.  The  company  was  not 
proved  to  have  been  guilty  of  negligence  in  the  premises. 

It  is  argued  that  the  company  paid  those  who  were  injured,  and 
it  is  admitted  that  the  company  settled  all  claims  when  the  party 
appeared  to  have  been  really  injured,  but  this  cannot  be  regarded 
as  an  admission  of  negligence.  There  were,  doubtless,  reasons 
which  induced  the  company  to  consider  it  best  to  arrange  these 
matters,  but  of  this  we  know  nothing  in  this  suit,  except  the  florid 
style  of  the  declaration  and  the  sounding  phrases  of  an  indict- 
ment sent  to  a  special  grand  jury  in  Orange  county,  to  which 
are  appended  the  names  of  three  distinguished  lawyers  as  attor- 
neys for  the  commonwealth  pro  tent.  The  action  of  the  company 
in  compromising  or  settling  claims  for  real  injuries  cannot  be  held 
a  confession  of  negligence  at  all,  and  can  have  no  effect  in  this 
suit,  in  which  it  is  distinctly  denied. 

There  are  other  questions  raised  in  the  case  which  it  is  not  nec- 
essary to  consider,  as  we  are  of  opinion  that  the  defendant  in 
error  has  established  no  valid  claim  against  the  railroad  company, 
and  that  the  Circuit  Court  erred  in  overruling  the  motion  which 
was  made  in  the  case  to  set  aside  the  verdict  as  contrary  to  the 
law  and  the  evidence,  and  the  judgment  of  the  said  court  must  be 
reversed  and  annulled. 

Judgment  reversed. 

FALLING  FROM  CABOOSE  OF  FREIGHT  TRAIN— 
CONTRIBUTORY  NEGLIGENCE.— In  Norfolk  and  West- 
em  Railroad  Company  v.  Ferguson,  79  Va.  241  (1884),  the 

facts  were  as  follows:  In  August,  188 1,  at  Bristol,  plaintiff  took 
passage  on  defendant's  freight  train  for  Marion.  Before  leaving 
Bristol  he  drank  beer  and  at  Abingdon  he  took  whisky.     In  the 
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caboose  there  were,  along  its  sides,  seats  for  half  a  doa^en  pas- 
sengers, where  they  would  be  safe  from  falling  out  of  the  open  side 
doors.  But  plaintiff  voluntarily  sat  in  a  light,  loose  chair,  known 
to  him  to  be  the  conductor's  seat,  and  placed  against  a  box  that  was 
within  three  inches  of  the  open  side  door  of  the  caboose.  The 
train  had  moved  slowly  from  Bristol  to  Abingdon,  and  was  half  an 
hour  behind  time,  but  after  leaving  Abingdon  ran  thirty-five  miles 
an  hour  down  grade,  around  short  curves.  While  plaintiff  wtis  so 
sitting  in  the  chair,  leaning  back  against  the  side  of  said  open  door, 
with  his  legs  crossed,  and  while  the  train  was  so  running  betweeh 
Abingdon  and  Marion,  the  cars  ran  together  so  hard  as  to  cause 
plaintiff  to  fall  out  of  said  open  door,  whereby  he  was  much  injured. 
Held,  that  plaintiff  was  guilty  of  contributory  negligence,  but  for 
which  the  injury  would  not  have  occurred,  and  hence  is  not  entitled 
to  recover.     Judgment  for  plaintiff  for  $5,250  reversed. 

RIDING  ON  ENGINE  — CONTRIBUTORY  NEGLI- 
GENCE.—Virginia  Midland  R.  R.  Co.  v.  Roach,  83  Va.  375 

(1887),  ^^^  ^^  action  for  damages  for  injury  sustained  by  plaintiff 
while  riding  on  one  of  defendant's  engines  by  invitation  of  the 
driver.  Plaintiff  recovered  judgment  for  $500.  Judgment  reversed, 
the  Court  of  Appeals  holding  that  the  railroad  company  was  not 
liable  for  the  injury  to  the  plaintiff  where  the  latter  knew,  or  ought 
to  have  known,  having  been  an  employee  of  defendant,  that  it  was 
against  the  rules  for  any  one  except  the  engineer  and  fireman  to 
ride  upon  defendant's  engines. 

SLEEPING  CAR  DETACHED  FROM  TRAIN  — INCON- 
VENIENCE TO  PASSENGER— EXCESSIVE  DAMAGES.— 
In  Norfolk  and  Western  Railroad  Company  v.  Lipscomb,  90 

Va.  137  (1893),  it  appeared  that  plaintiff  with  his  wife  and  two 
children,  one  of  whom  was  very  sick,  bought  tickets  for  a  through 
sleeper  attached  to  defendant's  train,  but,  without  notice  to  him, 
the  sleeper  was  cut  loose  from  the  train,  and  the  train  went  on, 
carrying  his  baggage,  including  the  sick  child's  clothing  and  medi- 
cine, part  whereof  was  lost.  The  sleeper  was  detached  from  train 
when  it  was  too  late  to  get  into  an  hotel  or  drug  store.  Negligence 
of  defendant's  agents  was  charged.  On  the  trial  there  was  a 
verdict  and  judgment  for  plaintiff  for  $500  which,  on  appeal,  was 
reversed,  the  court  holding  that  exemplary  damages  do  not  lie  in 
such  a  case ;  the  defendant  being  liable  in  damages  to  an  amount 
equal  to  the  value  of  the  property  and  time  lost,  but  not  to  puni- 
tive damages,  which  the  verdict  seemed  to  indicate  the  jury  had 
awarded  under  erroneous  instructions. 
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RICHMOND   RAILWAY   AND   ELECTRIC 
RAILWAY  COMPANY  V.  BOWLES. 

Supreme  Court  of  Appeals^  Virginia^  Aprils  i8q6. 

[Reported  in  92  Va.  738.] 

BREAKING  OF  TROLLEY  WIRE  — EVIDENCE.  — In  an  action  to  re- 
cover damages  for  injuries  sustained  bj  a  passenger  on  one  of  defendant's 
electric  street  cars,  in  consequence  of  the  breaking  of  a  troUej  wire,  evi- 
dence that  this  trollej  wire  had  frequentlj  recorring  accidents  of  like 
nature,  is  admissible. 

PLEADING  AND  PROOF.  —  An  averment  in  a  count  of  a  declaration  that 
the  plaintiff  **was  thrown"  from  a  car  is  not  supported  where  the  proof 
was  that  she  voluntarilj  jumped  from  the  car  and  an  instruction  should 
have  been  given  to  disregard  that  count. 

HUSBAND  AND  WIFE  — PERSONAL  INJURIES  TO  WIFE— DAM- 
AGES. —  Notwithstanding  the  provisions  of  the  Married  Woman's  Act 
(chapter  103  of  the  Code),  the  husband  is  still  entitied  to  the  services  of 
his  wife  and  she  to  the  support  of  her  husband ;  and  in  an  action  to  recover 
for  personal  injuries  to  the  wife,  loss  of  time  or  the  pecuniary  expenses 
incurred  should  not  be  considered  in  estimating  the  damages,  unless  it  be 
averred  in  the  declaration  and  shown  in  the  proof  that  she  was  a  sole  trader. 

Error  to  a  judgment  of  the  Circuit  Court  of  the  city  of  Rich- 
mond, rendered  November  21,  1893,  in  an  action  of  trespass  on 
the  case,  wherein  Regina  E.  Bowles,  who  sues  by  Aubrey  R. 
Bowles,  h^r  next  friend,  was  the  plaintiff,  and  the  plaintiff  in  error 
was  the  defendant. 

The  facts  appear  in  the  opinion.     Judgment  reversed, 

W\'NDHAM  R.  Meredith,  for  plaintiff  in  error. 

Montague  &  Dawson,  for  defendant  in  error. 

Keith,  P.  — This  is  an  action  of  trespass  on  the  case,  brought 
in  the  Circuit  Court  of  the  city  of  Richmond,  by  Regina  Elmore 
Bowles,  who  sues  by  Aubrey  R.  Bowles,  her  next  friend,  against 
the  Richmond  Railway  and  Electric  Company,  upon  the  follow- 
ing cause  of  action : — 

The  defendant  was  a  corporation  owning  and  operating  a  rail- 
way line  along  Clay  and  other  streets  in  the  city  of  Richmond, 
and  the  plaintiff  was,  on  the  14th  day  of  December,  1892,  a  pas- 
senger on  one  of  its  cars.  Soon  after  taking  her  seat  and  paying 
her  fare,  the  trolley  wire,  used  in  operating  and  propelling  the 
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fell  from  its  usual  and  customary  position  at 
t\ve    car,  and    came  in  contact  with  the  brake  handle,  which 
attended  Avith    consequences  so  alarming,  in  appearance,  at  1< 
av\d   so   apparently  fraught  with  danger  to  the  safety  of  the 
^engers,    tHat    the  plaintiff,  attempting   to   escape   from   a   { 
wViicVi   seemed   to  be  imminent,  jumped  or  fell  from  the  car, 
received  injuries,  for  which  she  sues. 

In  the  first  count  she  alleges  that  she  was  told  by  the  < 

ductor  to  jump  while  the  car  was  running  at  a  great  speed, 

that  she  was  injured  in  attempting  to  obey  his  directions ;  whil 

the   second  count  the  allegation  with  respect  to  the  conduct( 

omitted.     In  both  counts  the  specific  negligence  stated  con: 

in    tJie    failure  of  the  defendant  to  provide  adequate  and  pn 

trolley    wires,  machinery,  and  other  appliances  for  its  busir 

3ji<l    to    keep  the  same  in  proper  order  and  repair.    She  ch 

damag^es  in  each  count  for  money  expended  in  the  treatmer 

tlie  fractures,  hurts,  and  injuries  sustained,  for  the  pains  she 

f^s-ed»  for  the  sums  expended  upon  her  maintenance  and  supp 

3^ncl   for  loss  of  time,  aggregating  the  sum  of  $6,000. 

Tlie  case  was  tried  before  a  jury,  and  a  verdict  renderec 
fsk.\ror  of  the  plaintiff  for  the  sum  of  $1,250,  with  interest  from 
2ist  of  November,  1893.  The  defendant  moved  the  court  tc 
a«gi^  the  verdict  and  grant  a  new  trial,  which  the  court  overru 
3^g,4j  the  defendant  excepted,  and  to  this  and  other  rulings  of 
court  '^vhich  took  place  during  the  trial  the  defendant  filed 
bills  of  exceptions.  To  the  judgment  rendered  a  writ  of  e 
and  su^^^sedeas  was  granted  by  one  of  the  judges  of  this  court 
Tli«  fi*^^  error  assigned  is,  that  the  suit  was  brought  in 
^SLtrkC  of  Mrs.  Regina  Elmore  Bowles  by  Aubrey  R.  Bowles, 
^^^-scX.     friend,  and  it  is  contended  that  a  married  woman,  < 


Xi%^  ^ge  of  twenty-one  years,  cannot  sue  in  this  State  by  her  1 

The  point  was  presented  by  the  plaintiff  in  error  up< 
to   quash   the  writ,   by  demurrer  to  the  declaration, 
inotion  in  arrest  of  judgment,  and  by  a  motion  to  set  aside 

The  least  technical  and  most  satisfactory  way  in  wl 
c^tisidcr  the  matter,  however,  is  upon  the  motion  to  set  a 
,^1^^  verdict  as  being  contrary  to  the  evidence. 

3y  section  2284  of  the  Code,  which  declares  of  what  the  se; 
estate  of  a  married  woman  shall  consist,  it  is  provided  that 
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separate  estate  shall  include,  among  other  things,  "  damages  for  a 
wrong." 

By  section  2288  it  is  provided  *'that,  as  to  all  matters  con- 
nected with  or  relating  to  or  affecting  *  *  *  her  separate 
estate,  *  *  *  she  may  sue  and  be  sued  in  the  same  manner, 
and  there  shall  be  the  same  remedies  in  respect  thereof  for  and 
against  her  and  her  said  estate,  as  if  she  were  unmarried." 

It  was  held  by  this  court  in  the  case  of  N.  &  W.  R.  R.  Co.  v. 
Dougherty,  decided  at  the  November  Term,  1895^  9^  Va.  372, 
that,  under  the  language  of  the  section  just  quoted,  the  husband 
could  not  be  joined  with  his  wife  suing  to  recover  damages  for  a 
wrong,  but  that  the  suit  must  be  in  her  own  name,  as  if  she  were 
unmarried. 

By  our  law  infants  sue  by  their  next  friend.  A  married  woman, 
with  respect  to  her  separate  estate,  sues  in  her  own  name,  if  she 
be  more  than  twenty-one  years  of  age.  In  this  case  it  appears 
that  the  plaintiff,  Mrs.  Bowles,  is  more  than  twenty-one  years  of 
age ;  it  must  be  conceded,  therefore,  that  it  was  irregular  to  bring 
her  before  the  court  by  her  next  friend.  It  is,  however,  none  the 
less  her  suit.  It  is  the  suit  of  Regina  Elmore  Bowles,  who  sues 
by  Aubrey  R.  Bowles,  her  next  friend.  The  suit  was  brought  to 
recover  damages  for  a  wrong  done  to  her,  which  constitute,  when 
recovered,  a  part  of  her  separate  estate.  She  was  in  court ;  she 
testified  during  the  trial ;  all  the  proceedings,  from  the  writ  to  the 
judgment,  show  that  she  was  the  actual,  beneficial,  substantial 
party  to  the  litigation,  and  that,  being  under  no  disability  either 
of  infancy  or  coverture,  she  was  upon  the  footing  of  an  unmarried 
female.  Her  next  friend  was  but  a  shadow,  and  yet  we  are  asked 
to  declare  that  the  intervention  of  that  shadow  shall  defeat  the 
rights  of  the  substantial  party  to  this  suit,  who  was  herself  present 
in  court,  demanding  justice  at  its  hands  and  presenting  for  its  ad- 
judication a  sufficient  cause  of  action. 

It  is  conceded  that  no  case  can  be  found  which  can  be  consid- 
ered direct  authority  for  either  side  of  this  contention.  Upon  the 
part  of  the  plaintiff  in  error  Jordan  v.  Gray,  19  Ala.  618,  is  cited 
and  much  relied  upon.  It  holds  that  a  feme  covert  cannot  sue  by 
her  next  friend,  and  that  when  the  declaration  discloses  that  a  sole 
plaintiff  is  9,  feme  covert  a  demurrer  will  lie  to  it.  This  case  was 
decided  under  the  common  law.    It  is  correctly  decided  upon  both 
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points,  and  would  have  been  direct  authority  prior  to  the  innova- 
tions upon  the  common  law  introduced  by  our  present  Code.  Not 
only  could  a  fetPte  covert  not  sue  by  her  next  friend,  but  at  law  she 
could  not  sue  at  all ;  she  had  no  standing  in  a  court  of  law.  The 
question  seems  to  be  different,  however,  when  the  law  is  so  changed 
as  to  permit  her  to  sue  as  a  feme  sole  in  a  court  of  law.  It  still  re- 
mains, it  is  true,  that  a  married  woman  over  twenty-one  years  of 
age  does  not  properly  appear  by  her  next  friend ;  but  the  case 
cited  falls  short  of  deciding  that  a  party  who  has  a  right  to  sue  is 
to  be  defeated  and  turned  out  of  court,  though  presenting  a  good 
cause  of  action,  because  the  pleader  has  improperly  introduced 
her  to  the  court  by  her  next  friend.  Instances  might  be  given 
that  would  seem  to  put  beyond  question  the  course  to  be  pursued 
by  the  court  in  such  or  similar  cases.  Suppose,  through  mistake 
of  fact  as  to  the  age  of  a  party,  his  suit  should  be  brought  for  him 
by  his  next  friend,  could  not  the  court,  upon  the  mistake  of  fact, 
avert  its  consequences  by  directing  the  suit  to  proceed  in  the  name 
of  the  adult?  Or  if,  by  mistake  of  law,  a  party  sues  by  next 
friend  who  should  have  sued  in  proper  person,  may  not  the  court, 
without  any  great  stretch  of  authority  or  any  violation  of  principle, 
in  that  case  also  discharge  the  next  friend  and  permit  the  cause  to 
proceed  in  the  name  of  the  rightful  party?  Where  a  suit  is  prop- 
erly brought  in  the  name  of  the  next  friend  and  the  infant  attains 
his  majority,  there  is  no  change  of  pleading  necessary.  The  court 
takes  cognizance  of  the  fact  that  the  infant  has  attained  the  age  of 
twenty-one  years,  the  suit  is  directed  to  proceed  in  his  name,  and 
the  next  friend  is  discharged. 

In  Garlick  v.  Strong  et  als.,  3  Paige's  Chan.  Rep.,  p.  440,  a  bill 
in  equity  was  brought  by  the  wife  against  her  husband  with  re- 
spect to  her  separate  estate.  There  was  a  demurrer  to  the  bill, 
because,  among  other  objections  assigned,  it  appeared  that  the 
plaintiff  had  sued  in  her  own  name  when  she  should  have  ap- 
peared by  her  next  friend.  The  court  held  that  she  could  not  sue 
in  propria  persona  /  that  the  suit  should  have  been  by  her  next 
friend,  and  that  the  objection  was  well  taken ;  but  it  permitted  the 
complainant  to  amend  her  bill  by  substituting  a  proper  and  re- 
sponsible person  as  her  next  friend  to  prosecute  the  suit. 

No  reason  can  be  perceived  why,  if  a  married  woman  may 
amend  her  bill  by  inserting  the  name  of  a  next  friend,  she  may 
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not  with  equal  propriety  be  permitted  to  amend  her  declaration 
by  striking  from  it  the  wholly  needless  and  superfluous  shadow, 
rather  than  to  permit  the  substance  to  be  sacrificed. 

Objection  was  taken  during  the  course  of  the  trial  to  the  ruling 
of  the  court  in  permitting  Walter  R.  Smith  to  testify,  as  set  forth 
in  the  bill  of  exceptions  numbered  2.  The  accident  which  is  the 
foundation  of  the  suit  occurred  on  the  14th  of  December,  1892, 
and  the  court  permitted  the  plaintiff  to  prove  by  the  witness 
Smith  that  during  the  fall  of  that  year  this  trolley-wire  had  broken 
frequently.  We  think  the  evidence  was  properly  admitted.  It 
seems  to  involve  at  least  a  kindred  proposition  to  that  decided  by 
this  court  in  Brighthope  R.  Co.  v.  Rogers,  76  Va.  443.  It  was 
there  held  that,  employing  an  agency  so  powerful  and  dangerous 
as  steam,  a  railway  company  is  liable  for  all  injuries  caused  by 
its  omission  to  employ  the  best  mechanical  contrivances  and  in- 
ventions in  known  use,  and  that  testimony  was  admissible  to  prove 
that  the  locomotive  which  fired  the  wood  on  that  occasion  had  on 
other  occasions  emitted  sparks  and  set  fire  to  property  along  the 
railway,  in  order  to  show  negligence  and  defects  of  machinery. 

Electricity  is  an  agency  no  less  powerful  and  dangerous  than 
steam,  and  imposes  equal  obligations  upon  those  who  use  it.  The 
trolley-wire  is  a  contrivance  essential  to  the  use  of  electricity  in 
the  mode  adopted  by  the  defendant  company,  and  the  frequently 
recurring  accidents  which  happened  to  the  particular  wire  which 
is  the  subject  of  investigation  in  this  controversy  were  quite  suffi- 
cient to  warn  the  defendant  of  its  unsafe  condition. 

We  think  the  defendant's  objection  to  instruction  numbered  4  as 
given  by  the  court  is  well  taken.  The  instruction  is  as  follows : 
"  That,  in  estimating  damages,  they  may  take  into  consideration 
loss  of  time,  pecuniary  expense,  bodily  pain,  any  incurable  hurt, 
expense  of  cure,  and  mental  suffering  caused  by  the  injury;  also 
future  damages  for  loss  of  health,  time,  and  use  of  limbs,  bodily 
pain  and  suffering,  and  mental  suffering,  and  also  any  nervous  af- 
fection, where  actual  injury  to  the  person  has  been  sustained." 

This  seems  to  involve  elements  of  damage  which  would  be  prop- 
erly recoverable  by  the  husband,  and  which  do  not  constitute  any 
part  of  the  separate  estate  of  the  defendant  in  error.  It  has  been 
held  that  the  Married  Woman's  Act  leaves  the  rights,  duties,  and 
obligations  of  the  husband  and  wife  as  at  common  law,  except  in 
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so  far  as  the  act  itself  has  changed  or  modified  them.  The  hus- 
band is  still  entitled  to  the  services  of  his  wife ;  the  wife  is  still  enti- 
tled to  support  at  the  hands  of  her  husband ;  therefore,  in  estimating 
the  damages,  the  jury  should  not  have  taken  into  consideration 
the  loss  of  time  or  the  pecuniary  expenses  incurred.  The  instruc- 
tion seems  to  us  in  these  particulars  to  be  erroneous.  It  may  very 
well  be  that  the  error  was  harmless.  We  cannot  say  with  cer- 
tainty that  it  was  so.  There  was  evidence  before  the  jury  of  loss 
of  time  and  of  pecuniary  expense,  though  the  value  of  these  two 
items  was  not  given  in  figures,  nor  indeed  was  there  any  particu- 
lar value  placed  upon  any  of  the  several  elements  of  damage 
enumerated ;  but  the  whole  case  went  before  the  jury  upon  this  in- 
struction, which  directed  them  to  consider  and  to  value  the  vari- 
ous injuries  alleged,  and  we  cannot  say  to  what  extent  their 
verdict  may  have  been  swollen  or  influenced  by  them.  Where,  in 
a  suit  by  the  wife,  it  is  averred  and  shown  that  she  has  paid  out  of 
her  separate  estate  such  costs  and  expenses  as  are  referred 
to  in  the  foregoing  instruction,  and  where  the  wife  is  a  sole  trader, 
under  the  statute  she  may  recover,  because  there  the  loss  of  her 
services  is  a  direct  injury  to  her  separate  estate,  for  which  she 
should  be  reimbursed ;  and  other  instances  may,  perhaps,  occur, 
but  the  general  rule  is  as  before  stated,  and  the  exception  to  it 
should  appear  in  the  pleadings  and  proofs. 

The  court  was  also  asked  to  instruct  the  jury  to  disregard  the 
first  and  third  counts  of  plaintiff's  declaration.  The  reason  as- 
signed is  that  these  two  counts  allege  that  the  plaintiff  ''was 
thrown"  from  the  car,  while  the  proof  was  that  she  voluntarily 
jumped  from  the  car.  We  think  that  there  is  a  variance  between  the 
allegation  of  the  first  count  and  the  proof,  and  that  the  instruction 
asked  for  to  disregard  the  first  count  should  have  been  given. 
Lund  and  Wife  v.  Tyngsboro,  1 1  Cush.  563.  The  instruction  as  to 
the  third  count  was  properly  refused. 

Upon  the  whole  case,  therefore,  we  are  of  opinion  that  while 
the  Circuit  Court  cannot  be  said  to  have  erred  in  refusing  the  mo- 
tion in  arrest  of  judgment,  or  to  set  aside  the  verdict,  because  the 
suit  was  improperly  brought  in  the  name  of  a  married  woman  over 
twenty-one  years  of  age,  by  her  next  friend,  it  would  have  been 
proper  for  the  court  to  enter  an  order  discharging  the  next  friend, 
and  directing  that  the  suit  should  thereafter  proceed  in  the  name 
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of  Regina  Elmore  Bowles ;  that  there  was  no  error  in  permitting 
the  testimony  of  Walter  R.  Smith,  as  set  forth  in  bill  of  exceptions 
numbered  2 ;  but  that  the  court  erred  in  giving  instruction  num- 
bered 4  in  the  form  in  which  it  appears  in  the  record,  and  that  it 
erred  in  refusing  to  instruct  the  jury  to  disregard  the  first  count  in 
plaintiffs  declaration^  under  the  evidence  as  certified  in  this  record. 
For  these  reasons  the  judgment  of  the  Circuit  Court  is  reversed, 
and  this  court  will  proceed  to  enter  judgment  in  conformity  with 
the  foregoing  opinion.     Reversed. 

DE  GRAF  V.  SEATTLE  AND  TACOMA 
NAVIGATION  COMPANY. 

Supreme  Court,  Washington,  January,  iSgs- 

[Reported  in  10  Wash.  468.] 

PASSENGER  FALLING  DOWN  STAIRWAY  ON  STEAMBOAT  — 
CONTRIBUTORY  NEGLIGENCE.  — Where  a  paasenger  on  a  steam- 
boat attempts  to  go  to  the  upper  deck  bj  a  stairwaj  unprotected  bjr  a  rail- 
ingi  and  is  thrown  down  bj  reason  of  a  jar  of  the  boat  with  the  ir^harf  as 
the  vessel  was  making  a  landing,  she  being  familiar,  as  a  traveller  bj  boat,. 
with  the  fact  that  there  would  be  more  or  less  of  a  jar  as  the  boat  touched 
the  wharf,  and  she  could  see  that  there  was  no  railing  on  the  stairwaj,  she 
assumed  the  risk  of  going  up  the  stairs  under  such  circumstances,  even 
though  she  was  under  the  charge  of  an  employee  at  the  time,  and  nonsuit 
was  properly  granted  in  action  to  recover  damages  for  the  injury. 

Appeal  from  Superior  Court,  King  County.  The  facts  appear 
in  the  opinion.     Judgment  of  nonsuit  affirmed, 

Stratton,  Lewis  &  Oilman,  and  Arthur  F.  Griffin,  for 
appellant. 

Boyd  J.  Tallman  and  W.  W.  Cotton,  for  respondent. 

Scott,  J. — This  is  an  action  for  damages  for  personal  injuries. 
At  the  close  of  the  plaintiff's  testimony  the  defendants  moved  for  a 
nonsuit,  which  the  court  granted.  Whereupon  the  plaintiff  ap- 
pealed. The  respondent  moves  to  dismiss  on  the  ground  that 
there  has  been  no  final  judgment  in  the  case.  The  order  granting 
the  motion  is  as  follows :  — 

Thereupon  [referring  to  the  closing  of  the  testimony  in  chief]  „ 
defendants'  attorney  moved  the  court  for  an  order  of  nonsuit^ 
which  motion  is  granted  upon  due  consideration  thereof,  and  the 
cause  is  ordered  dismissed  and  the  jury  herein  duly  discharged. 
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>Ve  think  this  is  sufficient  Upon  which  to  base  an  appeal,  al- 
though there  had  been  no  formal  judgment  of  dismissal  or  for 
costs  entered,  and  the  motion  is  denied. 

Tlie   action  is  founded  upon  the  following  circumstances :  On 
the  second  day  of  April,  1 892,  appellant  was  a  passenger  travelling 
upon  the  steamer  **Hassalo"  from  the  city  of  Seattle  to  the  city  of 
Everett,  Washington,  which  said  steamer  was  on  said  day  under 
the    control  and  direction  of  the  respondent.     Appellant  was  a 
person  of  mature  years,  being  a  widow  forty-five  years  of  age,  and 
having  had  a  business  experience  of  some  twenty  years  in  carrying 
on  a  dressmaking  business  in  said  city  of  Seattle.     In  following 
said  vocation,  she  made  occasional  business  trips  to  the  city  of 
Everett,  and  it  was  on  one  of  these  trips  that  she  received  the 
injury  in  question.     It  appeared  that  she  had  made  at  least  one 
such   trip  every  week  on  said  route  between  said  points  during 
the   six  weeks  just  preceding  the  date  aforesaid.     On  said  day  the 
stesinner  arrived  at  Everett  at  about  two  o'clock  in  the  afternoon, 
^yyith  passengers  on  board  variously  estimated  at  from  twenty-five 
to  fifty.     The  appellant  was  acquainted  with  the  steward  on  said 
l^oaty  and  at  the  time  he  collected  the  fares  she  inquired  of  him 
^r}^a.t  time  it  was  and  informed  him  that  she  desired  to  catch  the 
l^oat  on  the  other  side  to  Snohomish ;  that  she  had  some  business 
to  transact  and  wanted  to  go  back  home  by  the  train ;  to  which 
the    sterwzxd  replied  that  she  had  plenty  of  time  and  need  not 
^irorry.      Some  time  thereafter,  as  the  boat  was  not  making  the 
usu3l  time,  he  informed  her  in  substance  that  it  would  be  neces- 
sary to  hurry  somewhat,  and  that  he  would  tell  the  driver  to  drive 
QuicWy  so  she  could  get  back  in  time.     As  the  boat  neared  the 
^virha^  the  steward  again  went  to  appellant,  asked  for  and  took  her 
l^3ggrage,  and  told  her  to  follow  him,  and  they  passed  out  of  the 
cabi**  and  up  to  some  steps  or  stairs  which  led  to  the  upper  deck,  ' 
sofxie    seven  or  eight   feet   above.     Appellant   says   that  before 
^t^rting   to  go  up  the   stairs  she  asked  the   steward   if   it  were 
usual    to  land   passengers   from   the  upper   deck  of   the   boat; 
and  that  the  steward  again  told  her  to  follow ;  that  she  started 
up    the   stairs  and  had  gotten  nearly  to  the  top  when  the  boat 
bumped  against  the  wharf   and   threw   her   down  to   the  deck, 
at    the    foot  of  the  stairs,  whereby  she  received   the  injuries  in 
question. 
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There  was  no*  rail  along  said  stairs,  and  this  is  alleged  as  one  of 
the  circumstances  to  show  negligence.  It  is  also  contended  that 
the  respondent  company  is  liable  for  the  plaintiff's  injuries  on  ac- 
count of  having  assumed  to  take  charge  of  her  and  direct  her 
movements,  she,  at  the  time  of  the  accident,  acting  in  obedience 
thereto.  It  appears,  however,  that  in  order  to  accommodate  her 
the  steward  undertook  to  land  her  immediately  upon  the  arri\'al  of 
the  boat,  in  advance  of  the  other  passengers,  and  the  accident  was 
due  to  this  haste.  Appellant  testifies  that  if  there  had  been  a  rail- 
ing upon  the  stairs  she  could  have  prevented  herself  from  falling. 
But  it  appears  from  her  testimony  that  she  was  well  acquainted 
with  travelling  on  steamboats,  and  she  certainly  knew  that  at  the 
time  the  boat  touched  the  wharf  there  would  be  more  or  less  of  a 
jar.  She  knew  that  the  boat  had  not  yet  arrived  at  the  wharf,  but 
was  just  coming  up  to  it  at  the  time  she  started  up  the  stairs,  and 
she  could  see  as  well  as  anyone  that  there  was  no  railing  there. 
Consequently,  when  she  followed  the  steward  up  these  stairs,  she 
knew  as  well  as  anyone  that  there  was  some  little  risk  connected 
therewith.  Being  informed  in  the  premises,  she  must  be  held  to 
have  assumed  the  apparent  risk  connected  with  the  undertaking, 
and  we  think  the  motion  for  a  nonsuit  was  rightiy  granted. 

Affirmed. 

Dunbar,  Ch.  J.,  and  Hoyt  and  Stiles,  J  J.,  concur. 


COGSWELL  V.  WEST  STREET  AND  NORTH 
END  ELECTRIC  RAILWAY  COMPANY. 

Supreme  Court,  Washington,  October,  i8g2, 
[Reported  in  5  Wash.  46.] 

LIABILITY  FOR  TORTS  OF  LESSEES.  — It  is  a  well-established  princi- 
ple of  the  law  governing  common  carriers  which  obtain  certain  rights  or 
franchises  from  the  public  bj  either  special  or  general  legislation  on  the 
part  of  the  State  or  municipal  corporations,  and  upon  whom  in  return  there- 
for are  cast  the  burden  of  certain  duties,  that  they  cannot  bj  means  of  anr 
lease  or  other  contract  for  the  operation  of  their  means  of  transportation 
or  the  management  and  control  of  their  tracks  and  right  of  waj,  relieve 
themselves  from  liabilitj  for  violations  of  contracts  or  the  public  law 
or  for  torts  committed  bj  their  lessees  or  the  parties  with  whom  the/ 
specially  contract. 
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BOARDING  STREET  CAR  — PASSENGER.— Where  a  person  gets  upon 
a  street  car  with  the  intention  of  becoming  a  passenger,  he  is  to  be 
deemed  a  passenger,  whether  the  conductor  collects  his  fare  or  not. 

DEGREE  OF  CARE  —  CARRIERS  —  INSTRUCTION.  —It  was  not  error 
to  instruct  that  defendant,  as  a  common  carrier  of  passengers,  was  liable 
to  plaintiff  if  the  injurj  done  to  him  could  have  been  avoided  bj  extraor- 
dinar  J  care  and  vigilance  on  the  part  of  defendant,  its  agents  and  em- 
ployees, the  degree  of  care  required  of  defendant  being  higher  than  that 
required  of  horse  railroad  companies. 

DEFECTIVE  APPLIANCE  — EVIDENCE.  — It  was  competent,  under  an 
allegation  that  the  defendant's  servant  was  negligent  and  unskillful  in 
guiding  defendant's  car,  for  plaintiff  to  draw  out  of  the  motorman  upon 
cross-examination,  the  condition  of  the  brake  rod,  to  show  defective  appli- 
ance. 

RIDING  ON  FOOTBOARD  OF  OPEN  STREET  CAR.  — Where  defend- 
ant's open  street  car  was  crowded  and  also  the  platforms  and  footboards,  and 
plaintiff  was  obliged  to  stand  on  the  footboard,  and  while  so  riding  was  in- 
jured bj  an  obstruction  on  the  track,  and  there  was  no  objection  of  de- 
fendant's servants  to  plaintiff  occupying  such  position,  plaintiff  was  not 
guilty  of  contributory  negligence. 

Appeal  from  Superior  Court,  King  County.  The  facts  appear 
in  the  opinion,     yudgment  affirmed. 

BuRKE,  Shepard  &  Woods,  and  Charles  Shepard,  for  ap- 
pellant 

JAMES  B.  Howe  and  J.  W.  CORSON,  for  respondent. 

Stiles^  J. — In  this  cause  due  notice  was  given  of  the  time 
and  place  of  settling  the  statement  of  facts,  but  upon  the  day 
fixed,  the  appellant,  through  what  the  court  below  deemed 
an  excusable  inadvertence,  failed  to  call  the  matter  to  the  at- 
tention of  the  court  Four  days  later,  after  notice  to  the  respond- 
ent, the  court  entertained  a  motion  to  enter  a  nunc  pro  tunc  order, 
as  of  the  date  fixed  for  the  settlement,  adjourning  the  proceeding. 
The  respondent  appeared  specially  for  the  purpose  of  objecting 
that  the  court  had  lost  jurisdiction  of  the  matter,  which  objection 
the  court  overruled,  and  certified  the  statement.  While  we  think 
the  fact  that  a  nunc  pro  tunc  order  was  made  could  have  no 
effect  to  assist  the  appellant,  unless  in  fact  an  order  was  made  at 
the  date  set  for  settling  the  statement  of  facts,  the  entry  of  which 
had  been  omitted,  still  in  this  cause  it  cannot  deprive  it  of  its 
right  to  be  heard.  The  proposed  statement  of  facts  was  a  stenog- 
taper's  report  of  the  trial,  to  which  respondent  proposed  no 
amendments  whatever.  Neither  party  in  such  a  case  was  required 
to  attend  before  the  court,  unless  the  court  itself  had  seen  fit  to 
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make  some  change  in  the  proposed  statement;  therefore  the  fact 
that  either  the  clerk  or  party  inadvertently  failed  to  call  the  state- 
ment to  the  court's  attention  on  the  particular  day  could  have  no 
effect  upon  the  power  of  the  court,  or  the  judge,  to-  certify  the 
statement.  To  all  intents  and  purposes  it  was  a  submission  of  the 
cause  upon  an  agreed  statement  of  facts. 

The  first  error  complained  of  in  this  case  is  that  the  court 
below,  by  its  rulings  upon  the  admission  of  testimony,  and  its 
charge  to  the  jury,  deprived  the  appellant  of  its  defense  that  the 
car  upon  which  the  respondent  was  injured  was  not  being  oper- 
ated by  it,  but  by  a  construction  company  with  which  it  had  a 
contract  for  electrical  equipment  of  its  railroad.  It  is  a  well 
established  principle  of  the  law  governing  common  carriers  which 
obtain  certain  rights  or  franchises  from  the  public  by  either 
special  or  general  legislation  on  the  part  of  the  State  or  municipal 
corporations,  and  upon  whom  in  return  therefor  are  cast  the 
burden  of  certain  duties,  that  they  cannot,  by  means  of  any  lease 
or  other  contract  for  the  operation  of  their  means  of  transportation 
or  the  management  and  control  of  their  tracks  and  right  of  way, 
relieve  themselves  from  liability  for  violations  of  contracts  or  the 
public  law  or  for  torts  committed  by  their  lessees  or  the  parties 
with  whom  they  specially  contract.  At  the  same  time  it  is  an 
equally  well  understood  rule  that  a  corporation  or  a  private  person 
standing  in  such  a  relation  to  the  public,  is  not  liable  for  wrongs 
done  by  an  independent  contractor  who  undertakes  the  con- 
struction of  the  works  necessary  and  proper  to  the  operation  of 
the  proposed  improvement.  In  this  case  the  answer  admitted 
that  the  appellant  was  the  owner  of  a  railroad  known  as  the  West 
Street  &  North  End  Electric  Railway,  in  the  city  of  Seattle, 
together  with  the  roadbed,  track,  carsy  and  other  appurtenances 
thereunto  belonging,  but  it  denied  that  it  was  a  common  carrier  of 
passengers  thereupon  for  hire,  and  pleaded  affirmatively  that  at 
the  date  of  the  alleged  injury  it  had  a  contract  with  an  electrical 
construction  company,  under  which  the  latter  was  to  equip  the 
road  with  electrical  appliances,  engines,  cars,  and  other  necessary 
machinery,  and  that  under  that  contract  the  construction  company 
had  contracted  to  operate  the  road  satisfactorily  for  at  least  ten 
days  before  it  could  require  payment  for  the  equipment  It  also 
claimed  that  the  car  in  question  and  the  road  was  then  being 
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operated  by  the  construction  company,  and  that  it  had  not  yet 
transferred  or  delivered  the  line  of  railway,  completed  and  equipped 
according  to  the  contract,  to  the  appellant.  Had  this  been  a 
car  whicl^  was  being  run  backward  and  forward  over  the  line  by 
the  construction  company,  carrying  material,  or  for  any  other 
purpose  in  connection  with  the  equipment  of  the  line,  or  for  the 
purpose  of  testing  its  working  condition,  the  contention  of  the 
appellant  might  have  been  sustained,  but  the  car  in  question  was 
a  passenger  car  which  was  being  operated  for  profit  between 
Seattle  and  the  town  of  Ballard.  It  \vas  run  upon  a  time  table» 
and  was  manned  by  the  usual  conductor  and  motorman.  The 
public  were  invited  to  take  passage  thereon  upon  payment  of  the 
usual  street  car  fare,  and  in  fact  at  the  time  of  the  accident  it  was 
carrying  a  load  of  upwards  of  eighty  passengers. 

Out  of  a  great  number  of  cases  which  were  cited  to  our  atten- 
tion by  both  sides  we  find  but  two  which  are  directly  pertinent 
upon  this  point.  The  first  is  Cunningham  v.  International  Rail- 
road Co.,  51  Tex.  503.  In  that  case  a  passenger  was  carried  by 
a  construction  train  operated  by  independent  contractors  for  the 
building  of  the  road,  without  the  knowledge  of  the  railroad  com- 
pany, and  against  its  express  prohibition,  and  it  was  held  that  the 
railroad  company  was  not  liable.  The  other  case  is  that  of  Lakin 
t?.  Willamette,  etc.,  R.  R.  Co.,  13  Ore.  436,  11  Pac.  Rep.  68  (i), 
which  is  a  case  on  all  fours  with  this  one,  with  the  exception  that 

there  the  railroad  was  an  ordinary  steam  railroad.  The  court 
said:  — 

"The  defendant  may  contract  for  the  construction  of  its  road, 
but  it  cannot  escape  liability  for  injuries  to  passengers  caused  by 
the  negligence  of  another  which  it  permits  or  allows  to  use  its  road 
for  the  purposes  of,  traffic.  In  such  case,  33  regards  the  public, 
those  who  operate  the  road  must  be  regarded  as  the  agents  of  the 
corporation.  This  doctrine  is  in  accordance  with  sound,  public 
policy;  for  it  would  certainly  be  against  the  public  interest  to  al- 
low corporations,  invested  by  the  State  with  important  franchises 
and  privileges,  and  incorporated  to  discharge  a  public  duty  as  well 
as  to  subserve  a  private  benefit,  to  shirk  its  responsibilities,  or 
shift  its  duties  and  liabilities  to  other,  perhaps,  irresponsible  par- 
ties.   Except  as  authorized  by  statute,  it   cannot   relieve  itself 

I.  See  note  of  the  Lakin  case  in  this  volume,  page  60,  ante. 
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from  responsibility  for  the  exercise  of  its  corporate  powers  and 
franchises." 

The  two  cases  referred  to,  it  seems  to  us,  express  the  correct 
principle  applicable  in  such  instances,  and  under  that  principle 
there  was  no  error  on  the  part  of  the  court  as  to  the  point  in  dis- 
cussion. 

2.  Appellant  claimed  a  failure  of  the  plaintiff's  case  because  he 
did  not  prove  that  he  had  paid  his  fare.  His  proof  was  to  the 
effect  that  he  could  not  remember  whether  he  had  paid  his  fare  or 
not,  but  he  believed  that  he  did  not,  because  the  conductor  did 
not  call  upon  him  for  it,  but  he  testified  that  he  got  upon  the  car 
for  the  purpose  of  becoming  a  passenger,  and  that  he  was  willing 
to  pay  and  would  have  paid  but  for  the  failure  of  the  conductor  to 
come  where  he  was,  and  the  crowded  condition  of  the  car,  which 
compelled  him  to  stand  upon  the  footboard  on  the  outside.  We 
think  he  was  a  passenger. 

3.  The  next  point  is,  that  the  learned  judge  of  the  court  below 
did  not  define  to  the  jury  the  terms  **  diligence,"  "  negligence," 
"extraordinary  care,"  etc.,  which  were  frequently  used  throughout 
the  instruction.  The  answer  to  which  is,  that  although  the  appel- 
lant requested  a  number  of  instructions,  all  of  which  were  given 
with  the  exception  of  one,  either  as  requested  or  in  a  modified 
form,  none  of  them  called  the  attention  of  the  court  to  the  alleged 
omission,  or  asked  a  definition  of  the  terms  used,  and  error  cannot 
now  be  predicated  on  its  omission. 

4.  Running  through  the  charge  as  given,  the  court  instructed 
the  jury,  in  substance,  that  the  appellant,  as  a  common  carrier  of 
passengers,  was  liable  to  the  respondent  if  the  injury  done  to  him 
could  have  been  avoided  by  extraordinary  care  and  vigilance  on 
the  part  of  the  appellant,  its  agents  and  employees.  Substantially, 
the  instructions  on  this  point  were  the  same  as  those  usually  given 
in  cases  of  injuries  upon  steam  railroads.  It  has  long  been  the 
rule  that  when  carriers  undertake  to  convey  persons  by  the  pow- 
erful and  dangerous  agency  of  steam,  public  policy  and  safety  re- 
quire that  they  be  held  to  the  greatest  possible  care  and  diligence. 
Philadelphia,  etc.,  R.  R.  Co.  v.  Derby,  14  How.  486;  Steamboat 
New  World  7/.  King,  16  How.  469;  Pennsylvania  Co.  v.  Roy,  102 
U.  S.  45 1  (i).     But  the  appellant  maintains  that  it  should  not  be 

r.  See  these  cases  reported  with  the  United  States  cases  in  this  volume,  f'ost. 
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placed  within  the  category  of  steam  railroad  cases,  but  should  be 
held  only  to  the  lesser  degree  of  care  required  of  horse  railroad 
companies.  It  was  said  in  Unger  t/.  Forty-Second  St.,  etc.,  R.  R. 
Co.,  51  N.  Y.  497,  that  the  same  degree  of  care  and  skill  was  not 
required  of  carriers  of  passengers  by  stage  coaches  as  was  required 
of  steam  railroad  companies,  and  that  for  the  same  reason  it  was  not 
required  of  carriers  of  passengers  upon  street  cars  drawn  by  horses. 
Probably  the  correct  rule  in  all  such  cases,  whether  the  method  of 
transportation  be  steam,  electricity,  compressed  air,  horses,  or  any 
other  power,  is  as  well  stated  in  that  case  as  anywhere,  viz,,,  that 
the  degree  of  care  required  in  any  case  must  have  reference  to  the 
subject  matter,  and  must  be  such  as  a  man  of  ordinary  prudence 
and  capacity  may  be  expected  to  exercise  in  the  same  circum- 
stances. In  some  cases  this  rule  will  requjre  the  highest  degree  of 
care,  and  in  others  much  less. 

There  were  four  questions  of  fact  involved  in  this  case:  i.  Did 
the  appellant  deposit  the  plank  on  the  track  in  the  position  where 
it  struck  the  respondent?  2.  Did  it  inspect  its  track  with  reason- 
able frequency?  3.  Did  the  motorman  keep  a  sufHcient  lookout? 
4.  Was  the  brake  deficient?  In  any  one  of  these  matters  it  was 
certainly  not  improper  to  say  to  the  jury  that  the  railroad  com- 
pany should  exercise  at  least  a  very  high  degree  of  care  since  it 
appears  that  it  was  at  this  time  frequently  carrying  over  this  track 
such  numbers  of  passengers  in  open  cars  that  they  could  not  be 
supplied  with  seats ;  that  the  track  was  straight  for  a  long  distance, 
and  on  a  down  grade ;  that  it  was  the  custom  of  the  motorman  to 
allow  the  car  to  run  down  the  grade  by  gravity,  leaving  it  depend- 
ent for  stoppage  almost  entirely  upon  the  brake,  and  that  it  was 
not  considered  by  the  company  unreasonable  for  the  car  to  run 
along  the  place  in  question  at  a  rate  of  from  fifteen  to  twenty 
miles  an  hour.  The  lowest  estimate  of  the  rate  of  speed  of  this 
car  made  by  any  witness  was  that  of  the  motorman,  who  put  it 
about  sixteen  miles  an  hour.  Other  witnesses  think  it  was  run- 
ning  at  twenty-five  miles  an  hoiir.  If  there  are  any  circumstances 
where  a  carrier  of  this  kind  should  be  required  to  keep  its  track 
clear,  its  motormen's  eyes  open,  and  its  brakes  in  perfect  order, 
they  are  certainly  presented  in  this  case. 

Since  the  decisions  which  fixed  the  liabilities  of  horse  railroads 
were  made,  and  within  very  recent  years,  electricity  as  a  motive 
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power  for  propelling  street  cars  has  come  into  general  use,  and 
but  few  cases  are  to  be  found  in  the  books  relating  to  them.  A 
horse  car  is  very  little  different  from  a  stage  coach,  or  any  other 
wheeled  vehicle  drawn  by  horses,  but  an  electric  car  differs  from  a 
horse  car  in  many  respects  as  greatly  as  does  a  steam  car.  In  the 
course  of  judicial  treatment  the  operators  of  such  vehicles  must 
expect  to  be  held  to  a  greater  degree  of  responsibility  than  ever 
attended  the  use  of  the  now  almost  obsolete  horse  car. 

5.  The  fourth  and  fifth  paragraphs  of  the  complaint  allege  as 
follows :  — 

•*4.  That  the  defendant  so  negligently  and  unskillfuUy  con- 
ducted itself  on  said  day  in  the  management  of  its  roadbed  and 
track  between  its  termini  above  mentioned  that  through  the  negli- 
gence and  fault  of  the  defendant  and  its  servants  a  large,  heavy 
plank  was  placed  upon  its  roadbed,  by  defendant  and  its  servants, 
so  as  to  project  over  and  onto  said  track  at  a  height  of  between 
two  and  six  feet  above  said  track,  and  so  projecting  said  plank 
was  allowed  to  remain  with  the  knowledge  and  consent  of  the 
defendant. 

**  5.  That  the  defendant  so  negligently  and  unskillfuUy  conducted 
itself  in  the  management  of  said  car  upon  which  plaintiff  was  a 
passenger  that  through  the  negligence  of  defendant  and  its  serv- 
ants in  guiding  said  car,  and  in  not  keeping  the  said  roadbed  and 
track  in  proper  condition,  the  said  car  while  proceeding  from 
Ballard  to  Seattle  ran  plaintiff,  while  a  passenger  upon  said  car, 
against  said  plank,  by  which  plaintiff  was  much  injured,  being  cut 
and  bruised  upon  his  right  leg  and  knee." 

Under  this  portion  of  .the  complaint  error  is  assigned  because 
the  court  permitted  the  respondent  to  draw  out  of  the  motorman 
upon  his  cross-examination  that  the  brake  rod  was  too  long,  so 
that  when  the  brake  chain  was  wound  around  the  brake  staff  to  its 
full  length  the  rod  did  not  take  up  all  the  slack,  and  therefore  the 
brake  did  not  press  firmly  against  the  wheels.  A  plaintiff  is  re- 
quired to  state  his  case  in  his  complaint,  but  not  the  evidence  to 
sustain  it.  The  allegation  that  the  defendant  so  negligently  and 
unskillfuUy  conducted  itself  in  the  management  of  its  car  that 
through  the  negligence  of  defendant  and  its  servants,  in  guiding 
the  car,  respondent  was  injured,  we  think  was  broad  enough  to 
cover  the  admission  of  the  motorman's  statement  even  in  plaintiff's 
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opening.    A  passenger  who  is  injured  in  such  an  accident  has  but 

slight  means  of  knowing  just  what  the  immediate  cause  of  his 

injury  is,  and  could  only  be  held  to  a  general  statement  of  it.     The 

care  of  a  brake  rod  in  this  case  might  be  said '  to  be  a  part  of  the 

management  of  the  car,  for  which  complaint  was  specifically  made. 

It  was  hidden  away  from  sight,  where  the  respondent  could  not 

see  it,  or  have  knowledge  of  its  construction,  and  if  it  were  a  fact 

that  it  was  defective  to  such  an  extent  that  it  caused  or  contributed 

to  cause  respondent's  injury  by  its  failure  to  stop  the  car  before 

the  plank  was  reached,  he  had  a  right  to  present  that  fact  to  the 

jury. 

In  Northern  Pacific  R.  R.  Co.  v.  O'Brien,  i  Wash.  599,  21  Pac. 
Rcp-  32,  the  allegation  of  the  complaint  was,  that  ''while  plaintiff 
(who  was  an  employee)  was  being  so  conveyed  to  his  work  by 
the  defendant     *     *     *     a  collision  occurred  on  the  said  rail- 
road, between  said  work  train,  on  which  plaintiff  was  being  so 
conveyed,  and  a  locomotive  and  tender  coming  from  an  opposite 
direction,  under  authority  and  direction  of  defendant,  and  meet- 
ing the  said  work  train,  which  collision  was  caused  by  the  gross 
negligence  and  carelessness  of  defendant  and  its  servants." 

The  court  below  admitted  evidence  tending  to  show  defects  in 
the  engine,  and  that  was  one  of  the  principal  points  of  controversy 
in  the  case.   The  territorial  Supreme  Court,  by  Burke,  Ch.  J.,  said : — 
''  The  allegations  in  the  complaint  were  broad  enough  to  cover 
•  such  testimony ;  and,  even  if  they  were  not,  this  would  furnish  no 
ground  of  exception,  in  view  of  §  105  of  our  Code." 
6.  Appellant  asked  the  court  to  charge :  — 
**  The  defendant  is  not  chargeable  with  negligence  by  reason  of 
the  position  of  the  plank  by  which  the  plaintiff  was  struck,  unless 
the  jury  find  either  that  the  defendant  caused  or  permitted  the 
plank  to  be  placed  in  a  dangerous  position  near  the  track,  or 
biled  to  inspect  the  track  and  its  vicinity  diligentiy  and  frequentiy 
prior  to  the  accident." 
The  request  was  granted  with  this  addition: — 
"  Or  that  the  motorman  or  the  person  who  was  running  the  car 
upon  which  plaintiff  was  riding  at  the  time  of  the  injury  com- 
plained of  could  not,  by  the  exercise  of  a  high  degree  of  care,  have 
seen  the  plank  which  struck  plaintiff  in  time  to  have  prevented 
the  running  of  said  car  into  or  against  said  plank." 
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Complaint  is  made  because  the  addition  made  by  the  court  has 
a  tendency  to  divert  the  minds  of  the  jury  from  the  point  of  the 
instruction  asked,  which  was  to  the  appellant's  responsibility  as 
to  the  plank,  irrespective  of  its  responsibility  as  to  other  ele- 
ments of  the  case.  It  is  true  that  the  appellant  had  the  right  to 
have  the  jury  clearly  made  to  understand  that  it  was  not  liable  for 
an  obstruction  placed  upon  or  dangerously  near  its  track  in  a 
public  street  by  third  persons  unless  it  was  negligent  in  the  in- 
spection of  its  road,  but  we  are  unable  to  see  that  the  addition 
made  by  the  court  deprived  the  jury  of  the  information  intended 
to  be  conveyed.  In  a  previous  request  which  was  also  given  by 
the  court  at  the  instance  of  appellant,  the  jury  were  told  that  <'  the 
plaintiff  must  show  by  a  preponderance  of  the  evidence  that  the 
defendant's  servants  were  negligent  in  guiding  the  car  on  which 
the  plaintiff  rode,  or  in  keeping  the  roadbed  and  track  in  proper 
and  safe  condition,  or  in  placing  or  leaving  a  heavy  plank  near 
its  track  so  as  to  project  over  the  roadbed  far  enough  to  strike 
and  hurt  the  plaintiff."  Having  requested  the  latter  charge,  we 
do  not  think  the  appellant  can  complain  of  the  other. 

7.  The  ordinances  granting  franchises  to  build  the  appellant's 
railway  were  put  in  evidence.  These  ordinances  limited  the 
speed  of  cars  to  ten  miles  an  hour,  and  upon  their  effect  the  ap- 
pellant asked  this  charge :  — 

"The  question  whether  the  speed  at  which  the  car  in  question 
was  running  at  the  time  of  the  accident  was,  under  all  the  circum- 
stances, such  as  to  amount  to  negligence  on  the  part  of  the 
defendant  is  to  be  determined  by  the  jury  without  any  reference 
to  the  limit  of  speed  of  cars  imposed  by  the  franchise  under  which 
the  part  of  the  road  where  the  accident  occurred  was  operated  at 
the  time  of  the  accident." 

Upon  the  refusal  to  give  this  charge,  error  is  alleged  because, 
as  it  is  said,  outside  of  municipal  lines  the  highest  possible  speed 
is  allowed  to  all  carriers  by  railroad,  and  such  speed  when  track, 
car,  etc.,  are  in  good  condition  is  never  negligence  as  to  a  pas- 
senger. No  authority  is  cited  for  this  proposition,  and  we  doubt 
the  correctness  of  it  If  an  injury  occur  to  a  passenger  from 
any  cause  where  but  for  the  fact  that  an  extraordinary  or  reckless 
rate  of  speed  is  being  maintained  no  injury  would  have  occurred, 
the  liability  of  the  carrier  can  be  no  less  in  such  a  case  than 
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where  injury  occurs  through  any  other  act  of   negligence.     In 
Meek  v.  Pennsylvania  Co.,  38  Ohio  St.  632,  it  was  said :  — 

"This  ordinance  was  admissible  as  reflecting  upon  the  question 
of  the  care  exercised  by  the  deceased  in  view  of  the  fact  that  the 
defendant  was  guilty  of  an  act  forbidden  by  an  ordinance,  which 
he  had  no  reason  to  anticipate.  Again,  proof  that  defendant  was 
violating  this  ordinance,  was  in  its  nature  evidence  tending  to 
show  defendant's  liability,  where  the  injury  resulted  from  not 
observing  it."   . 

8.  Respondent  could  find  no  other  place  to  locate  himself  on 
the  car  but  the  footboard  running  along  the  side  of  the  car, 
because  the  car,  which  was  an  open  one  with  seats  running  cross- 
wise, was  full,  as  was  all  the  standing  room  on  the  platforms  and 
on  both  the  footboards.  No  objection  was  made  by  any  agent  of 
the  appellant  to  his  taking  that  position  and  it  was  shown  to  be  a 
common  thing  for  passengers  on  appellant's  cars  to  ride  in  that 
way.  There  might  be  some  injuries  to  which  such  action  on  the 
part  of  a  passenger  would  be  justly  said  to  contribute,  but  they 
are  not  of  the  class  of  injuries  here  in  question. 

9.  The  respondent  resorted  to  some  unnecessary  evidence  for 
the  purpose,  as  it  was  asserted,  of  showing  that  the  appellant  was 
a  common  carrier,  and  in  the  exercise  of  its  franchises  from  the 
city  of  Seattle,  and  the  board  of  county  commissioners.  The  com- 
plaint only  put  in  issue  the  question  whether  or  not  the  appellant 
or  the  construction  company  was  operating  the  road.  A  number 
of  objections  addressed  to  the  documentary  evidence  in  this  con- 
nection may,  therefore,  be  passed  over.  But  it  is  said  that  a  cer- 
tain mortgage  made  by  the  appellant  to  secure  bonds  to  the 
amount  of  three  hundred  thousand  dollars  was  used  in  the  argu- 
ment to  the  jury  by  counsel  for  the  respondent  to  show  that  ap- 
pellant was  a  rich  corporation,  and  could,  therefore,  afford  to  spend 
enough  to  prevent  accidents  or  pay  well  for  those  which  it  permit- 
ted to  happen.  If  any  such  argument  were  used  it  is  not  necessary 
to  say  that  it  was  most  reprehensible,  but  we  find  nothing  of  the 
kind  in  the  record,  and,  therefore,  cannot  pass  upon  it.  Under 
the  view  that  the  respondent  appears  to  have  taken  of  the  neces- 
sities of  his  case,  it  would  seem  that  his  introduction  of  the  mort- 
gage was  to  show  a  declaration  on  the  part  of  the  appellant  that  it 
had  accepted,  and  was  in  possession  of  the  franchises  granted  by 
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the  ordinances,  and  that  the  franchises  granted  by  the  city  .of  Seat- 
tle to  certain  private  individuals  had  been  conveyed  to  it,  which 
was  a  legitimate  purpose,  although  not  material  under  the  pleadings. 

ID.  Two  physicians,  who  were  witnesses  for  the  respondent,  tes- 
tified to  the  existence  of  a  certain  lump  or  enlargement  on  the  in- 
side of  the  respondent's  knee.  For  appellant  two  physicians  also 
testified  that  there  was  no  lump  there.  On  rebuttal,  respondent 
produced  a  third  witness,  who,  over  objection,  testified  to  the  lump. 
Thompson  on  Trials,  §  346,  is  as  follows : — 

"  The  admission  or  exclusion  of  evidence  not  strictly  in  rebuttal 
is  a  matter  resting  in  the  discretion  of  the  trial  court,  the  exercise 
of  which  discretion  is  not  subject  to  review  except  in  cases  of 
gross  abuse." 

The  production  of  merely  cumulative  evidence  can  certainly 
not  be  held  to  be  an  abuse  of  this  discretion. 

These  were  all  the  material  errors  alleged  to  have  occurred  at 
the  trial.  The  jury  brought  in  a  verdict  for  $10,000,  $6,000  for 
damages  up  to  the  time  of  the  trial,  and  $4,000  for  permanent 
injury.  The  court,  on  motion  for  new  trial,  reduced  the  judg- 
ment to  $7,000,  and  it  is  contended  that  even  this  sum  is  excessive. 

The  respondent  was  a  carpenter  and  contractor,  thirty-six  years 
of  age,  and  a  first-class  workman ;  for  several  years  his  earnings 
had  averaged  a  thousand  dollars  a  year.  He  was  struck  by  the 
end  of  a  plank  about  twenty  feet  long,  twelve  inches  wide,  and 
three  inches  thick,  on  the  inside  of  the  right  knee.  For  several 
months  he  was  obliged  to  have  the  attendance  of  physicians  and 
nurses,  expending  therefor  in  the  neighborhood  of  $300;  and 
up  to  the  time  of  the  trial,  about  eleven  months  after  the  injury, 
he  had  been  unable  to  work  at  his  trade.  He  had  suffered 
great  and  at  times  almost  unbearable  pain,  and  had  had  to 
undergo  several  times  the  operation  of  "  breaking  down,"  which 
consisted  in  forcing  the  leg  from  a  crooked  into  a  straight  posi- 
tion. At  the  time  of  the  trial  he  could  walk,  but  with  a  slight 
limp,  and  by  the  use  of  a  cane.  Externally  the  injury  appeared 
to  have  been  practically  cured.  His  leg  from  near  the  hip  down 
was  some  less  in  diameter  than  the  left  one.  The  doctors  dis- 
agreed entirely  as  to  the  existence  of  the  lump  above  spoken  of, 
and  they  also  disagreed  as  to  the  future  of  the  lump.  Respond- 
ent's physicians  maintain  that  it  was  a  question  whether  the  knee 
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would  ever  recover  its  former  perfect  condition,  and  testified  that 
it  was  possible  that  future  complications  might  arise  which  would 
require  the  amputation  of  the  \hg.  Appellant's  physicians  could 
see  no  reason  why  the  leg  would  not,  by  reasonable  exercise,  be- 
come as  good  as  ever,  excepting  that  the  power  of  flexion  and 
extension  would  be  slightly  reduced.  Respondent  himself  claimed 
that  he  still  had  some  pain  in  his  knee,  and  that  he  could  not  re- 
same  his  work  as  a  carpenter  because  his  knee  was  weak,  and  he 
could  not  for  that  reason  do  certain  kinds  of  work  which  required 
a  perfect  limb. 

A  court  of  last  resort  must  hesitate  before  it  interferes  with  a 
verdict  of  this  kind.  Yet  upon  the  theory  of  compensation  we 
cannot  see  any  reasonable  grounds  for  supporting  so  large  a 
judgment  in  this  case.  The  actual  injury  which  is  subject  to 
computation  was  $i,ooo  for  los3  of  time,  and  $300  for  medical 
services  and  attendance,  leaving  $5,700  for  suffering  and  perma- 
nent injury.  We  doubt  whether  any  case  can  be  found  of  a  similar 
character  where  so  large  a  judgment  has  been  permitted  to  stand. 
The  case  of  Clapp  v,  Hudson  River  R.  R.  Co.,  19  Barb.  461, 
was  a  well  considered  case  of  a  similar  character.  The  jury  gave 
a  verdict  of  $6,000,  and  the  court  on  appeal  reduced  it  to  $4,000. 
We  think  that,  in  consideration  on  the  one  side  of  the  possibility 
of  further  trouble  with  respondent's  knee,  and  on  the  other  side 
that,  while  he  may  not  be  able  to  do  carpenter  work  as  before, 
he  is  by  no  means  incapacitated  from  performing  labor  in  many 
other  vocations  of  life,  $5,000  would  amply  compensate  him  for 
his  actual  injury.  If  within  thirty  days  from  the  filing  of  this 
opinion  he  shall  signify  his  acceptance  of  that  amount,  the  judg- 
ment so  modified  will  be  permitted  to  stand,  otherwise  a  new  trial 
will  be  granted. 

Anders,  Ch.  J.,  and  Hoyt,  J.,  concur. 

Seott,  J, — I  think  the  judgment  should  have  been  affirmed. 

Dunbar,  J.  (dissenting). — I  dissent  from  the  conclusion 
reached  by  the  majority  that  the  judgment  in  this  case  should  be 
reduced  to  $5,000,  or  reduced  at  all.  There  is  nothing  in  the 
record  to  indicate,  much  less  to  prove,  that  the  verdict  of  the  jury, 
which  was  for  $10,000,  was  rendered  under  the  influence  of  pas- 
sion or  prejudice.  It  is  getting  to  be  too  common  a  practice,  in 
my  opinion,  for  courts  to  practically  ignore  the  province  of  the 
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jury  in  the  assessment  of  damages  in  this  kind  of  cases,  and  to  act 
on  the  presumption  that  the  damages  were  excessive,  instead  of  on 
the  proper  presumption  that  the  verdict  of  the  jury  was  right.    If 
the  practice  goes  much  farther  in  this  direction  the  services  of  the 
jury  might  as  well  be  dispensed  with  altogether,  and  the  question 
of  damages  be  submitted  originally  to  the  Appellate  Courtj  There 
should  be  no  distinction  in  the  weight  to  be  given  to  the  verdict 
of  the  jury  in  the  assessment  of  damages  for  personal  injuries  and 
their  findings  of  fact  on  any  other  question.      And  yet  while  Ap- 
pellate Courts  universally  hold  that  they  will  not  disturb  the  find- 
ings of  fact  of  a  jury,  except  in  case  of  a  gross  abuse  of  discretion, 
even  where  under  the  testimony  the  court  would  have  come  to  a 
different  conclusion,  for  the  oft  expressed  and  best  of  reasons  that 
those  questions  were  submitted  expressly  for  the  consideration  of 
the  jury,  who  come  from  the  different  walks  of  life,  who  bring  to 
bear  a  diversity  of  experience  in  the  affairs  of  men  concerning 
facts  over  which  men  litigate,  and  especially  because  they  have  the 
advantage  of  meeting  the  witnesses  face  to  face,  and  of  judging 
from  their  manner  of  testifying,  their  appearance  on  the  witness 
stand,  willingness  or  unwillingness,  their  hesitancy  or  their  prompt- 
ness, and  their  many  other  little  movements  and  circumstances 
which  are  convincing  to  the  one  who  sees  them  and  which  cannot 
be  reduced  to  paper,  how  much  credit  ought  to  be  given  to  their 
testimony,  they  will  in  the  most  cavalier  manner  set  aside  a  ver- 
dict which  embodies  a  finding  of  fact  with  reference  to  damages, 
while  in  truth  courts  ought  to  have  more  hesitancy  in  setting  this 
character  of  verdict  aside  than  any  other.      For  instance,  in  this 
case,  the  appearance  of  the  plaintiff,  who  claims  to  be  still  suffer- 
ing from  his  injury,  would  greatly  aid  the  jury  in  determining  the 
truth  or  falsity  of  his  statements.     This  appearance,  together  with 
other  advantages  mentioned  above,  this  court  is  deprived  of.    I  am 
not  in  sympathy  with  the  universal  invocation  of  those  twin  bug- 
bears, **  passion  and  prejudice,"  to  set  aside  the  deliberate  verdict 
of  jurors  in  damage  cases.      When  the  record  shows  that  passion 
or  prejudice  did  control  the  jury,  of  course  the  duty  of  the  court  is 
plain ;  but  there  must  be  something  more  than  the  simple  asser- 
tion of  these  influences  to  raise  the  presumption;  for  I  do  not 
believe,  as  a  rule,  that  jurors  are  controlled  by  such  unworthy  in- 
fluences.     And  in  this  particular  case  there  is  nothing  to  justify 
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such  conclusion.  The  jury  heard  all  the  testimony  in  the  case ; 
they  evidently  gave  credence,  as  they  had  a  right  to  under  the  law, 
to  the  statements  of  the  plaintiff  with  regard  to  his  injuries ;  and  if 
his  statements  were  true  the  amount  of  damag^es  which  they  as- 
sessed was  not  excessive.  And  even  if  this  court  would  have 
come  to  a  different  conclusion,  that  alone,  under  all  authority  and 
law,  would  not  justify  it  in  disturbing  the  verdict.  Add  to  this  the 
fact  that  the  verdict  of  the  jury  had  been  reduced  to  $7,000  by 
the  judge  who  tried  the  case,  so  that  the  judgment  comes  here  ap- 
proved by  the  presumably  dispassionate  judgment  of  the  trial 
judge,  and  it  seems  plain  to  my  mind  that  without  some  prejudi- 
cial error  was  committed  in  the  trial  of  the  cause,  which  is  not 
claimed  by  the  majority,  that  the  judgment  should  be  affirmed. 

PASSENGER  IN  '*  DUMMY  *'  OF  CABLE  CAR  STRUCK 
BY  WHEEL  OF  WAGON  INTO  WHICH  CAR  CRASHED  — 
HUSBAND  AND  WIFE— DAMAGES.— In  Hawkins  v.  Front 
Street  Cable  Railway  Co.,  3  Wash.  592  (1893),  appeal  from 

judgment  for  plaintiffs,  in  action  for  damages  for  injuries  to  the  fe* 
male  plaintiff  while  a  passenger  on  defendant's  street  car,  the  facts 
of  the  case,  as  stated  by  Stilbs,  J.,  in  the  opinion  by  the  court, 
were  as  follows :  — 

'*This  was  an  action  by  husband  and  wife  for  damages  resulting 
from  injuries  inflicted  upon  the  wife  through  the  negligent  acts  of 
appellant's  conductor  and  gripman  while  she  was  a  passenger  on 
its  street  car.  She  occupied  an  outside  seat  on  the  '  dummy '  at  the 
side  and  near  the  front.  At  a  certain  place  the  railway  track  was 
blocked  by  a  grocer's  delivery  wagon,  the  driver  of  which  refused 
to  move  out  of  the  way  until  the  dummy  came  to  a  stop  within  a 
foot  or  two  of  the  rear  end  of  the  wagon.  After  the  gripman  had 
called  upon  the  wagon  driver  to  move  on  the  conductor  told  the 
gripman  to  move  the  car  up  and  hit  or  push  the  wagon.  The  grip- 
man  obeyed  the  directions  and  struck  the  wagon  a  light  blow,  when 
the  driver  of  the  wagon  whipped  up  his  horse  and  drove  down  the 
street,  still  occupying  the  railway  track,  the  dummy  following 
ck»ely  after,  and,  perhaps,  still  pushing  the  wagon.  They  pro- 
ceeded thus  for  about  300  feet  when  suddenly  the  driver  turned  his 
horse  sharply  to  one  side  for  the  purpose  of  entering  a  cross  street, 
and  the  dummy  coming  immediately  behind  crashed  into  the  rear 
end  of  the  wagon  and  upset  and  broke  it.  Some  portion  of  the 
wagon,  said  to  be  part  of  a  broken  wheel,  fell  upon  Mrs.  Hawkins, 
and  injured  her," 
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The  complaint  contained  allegations  of  damages  as  follows :  — 

"  'Whereby  and  by  reason  of  which  said  plaintiff's  (Mrs.  Haw- 
kins')  body  was  greatly  bruised  and  injured,  causing  this  plaintiff 
to  suffer  great  pain  of  body  and  anguish  of  mind,  and  was  by  rea- 
son thereof  confined  to  her  bed  under  the  care  of  a  physician,  and 
prevented  from  attending  to  her  household  duties  as  also  her  busi- 
ness and  employment,  to  wit,  that  of  bath  tender,  for  a  long  space 
of  time,  to  wit,  ten  days,  and  thus  prevented  from  earning  her  sal- 
ary of  two  dollars  per  day;  and  this  plaintiff,  the  said  Greorge  Haw- 
kins, the  husband  of  said  Marie  Hawkins,  was  deprived  of  the 
society,  services,  companionship,  and  solace  of  his  said  wife,  and 
was  compelled  to  and  did  incur  large  expense  and  outlay,  both  of 
time  and  money,  in  attending  to  and  curing  his  said,  wife  as  afore- 
said, whereby  he  was  damaged  in  a  large  sum,  to  wit,  |i,ooo. 

*'  *That  at  the  time,  to  wit,  the  26th  day  of  Ma}',  1890,  when 
the  said  defendant  corporation,  by  its  carelessness  and  neglect  as 
aforesaid,  caused  the  injury  aforesaid,  the  plaintiff  Marie  Hawkins 
was  enciente^  and  that  the  injury  to  her  body  as  aforesaid,  caused  by 
the  collision  aforesaid,  was  of  such  a  severe  character  that  it  caused 
the  death  of  the  child  with  which  the  said  plaintiff  was  then  and 
there  enciente  as  aforesaid,  and  since  the  filing  of  the  second 
amended  complaint  and  the  answer  thereto  herein,  to  wit,  on  Octo- 
ber 5,  1890,  the  plaintiff  Marie  Hawkins  lost  the  said  child,  and 
by  reason  whereof  the  said  Marie  Hawkins  suffered  great  pain  in 
body  and  distress  of  mind  in  giving  birth  to  the  said  child  dead, 
and  in  the  loss  of  the  said  child ;  and  these  plaintiffs  were  compelled 
to  and  did  expend  large  sums  of  money  in  curing  the  said  Marie 
Hawkins,  and  suffered  other  damages  therein.' 

**  The  case  was  commenced  within  a  few  days  after  the  injury 
occurred,  and  originally  charged  no  damage  accruing  later  than 
ten  days  from  May  26,  but  subsequent  to  October  5,  the  last  para- 
graph was  added  as  a  supplemental  complaint." 

The  points  decided  were  as  follows  :  — 

That  an  action  for  injury  to  the  wife  must  be  brought  in  the  name 
of  the  husband,  and  the  wife  is  a  proper  though  not  a  necessary  party 
to  such  action ;  and  recovery  may  be  had  for  pain  and  suffering, 
etc.,  of  the  wife,  and  on  part  of  husband  cost  for  her  medical  attend- 
ance, etc.,  together  with  loss  of  household  services. 

That  an  instruction  that  **  where  a  passenger  being  carried  on  a 
train,  is  injured  without  fault  of  his  own,  there  is  legal  presumption 
of  negligence,  casting  upon  the  carrier  the  burden  of  disproving 
it,"  is  erroneous. 
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That  a  passenger  injured  while  occupying  a  seat  upon  the  dummy 
car  of  a  cable  railway,  is  not  guilty  of  contributory  negligence,  as 
such  passenger  is  entitled  to  same  protection  against  company's 
negligence  as  passengers  in  the  trail  car. 

That  where  a  pregnant  woman  is  injured,  there  can  be  no  recov- 
ery for  death  of  child  and  its  premature  birth  as  a  result  of  the  in- 
jury, but  recovery  may  be  had  for  the  suffering  and  impaired  health 
resulting  therefrom,  if  it  be  shown  that  such  death  is  due  to  the  in- 
jury received  by  the  woman. 

Judgment  for  plaintiffs  reversed.  Opinion  by  Stilbs,  J.  J.  C. 
Hainbs,  appeared  for  appellant;  Ralph  Simon  and  Allbn  & 
PowBLL,  for  respondents. 

RIDING  ON  FRONT  PLATFORM  OF  ELECTRIC  CAR. 
—Bailey  v.  Tacoma  Traction  Co.,  i6  Wash.  48  (1896),  was  an 

action  for  damages  for  injuries  to  plaintiff  who  while  seated  on  the 
motorman's  stool  on  front  platform  of  defendant's  electric  street 
car  was  injured  in  a  collision  with  another  car.  On  appeal  judg- 
ment for  plaintiff  for  $3,000  was  affirmed.  It  was  held  that  riding 
on  the  front  platform  of  a  street  car  is  not  negligence  per  se.  The 
court,  (p^r  Dunbar,  J.)  reviewed  the  question  at  some  length  and 
cited  the  following  authorities  on  the  question  as  to  whether  it  is 
negligence  for  passengers  to  ride  on  platforms  of  cars,  etc. :  Gavett 
V.  Manchester,  etc.,  R.  Co.  16  Gray,  501  (3  Am.  Neg.  Cas.  742)  ; 
Lawrenceburg,  etc.,  R.  Co.  v.  Montgomery,  7  Ind.  474  (9  Am. 
Neg.  Cas.  279  «) ;  Bait.  &  P.  R.  R.  Co.  v,  Jones,  95  U.  S.  439  (7 
Am.  Neg-  Cas.  340);  Higgins  v.  Hannibal,  etc.,  R.  Co.,  36  Mo. 
418;  Francisco  v,  Troy,  etc.,  R.  Co.,  78  Hun,  13  (9  Am.  Neg.  Cas. 
656  If);  Marion  Street  R.  Co.  v.  Shaffer,  9  Ind.  App.  486;  Nolan 
V,  Railroad  Co.,  87  N.  Y.  63  (9  Am.  Neg.  Cas.  624)  ;  Clark  v. 
Eighth  Ave.  R.  Co.  36  N.  Y.  135  (9  Am.  Neg.  Cas.  654  n)  ;  Todd 
V.  Old  Colony  R.  R.  Co.,  3  Allen,  18  (9  Am.  Neg.  Cas.  448)  ; 
Hickey  v.  Boston  &  Lowell  R.  R.  Co.,  14  Allen,  429  (9  Am.  Neg. 
Cas.  454)  ;  Sweeny  v.  Old  Colony  R.  Co.,  10  Allen,  368;  Muldoon 
V.  Seattle  City  Street  R.  Co.,  7  Wash.  528  (10  Am.  Neg.  Cas. 
400);  Wills  V.  Lynn  &  Boston  R.  Co.,  129  Mass.  351  (9  Am.  Neg. 
Cas.  446  n)  ;  Meesel  v.  L3mn,  etc.,  R.  Co.,  8  Allen,  234  (9  Am.  Neg. 
Cas.  446  n) ;  Archer  v.  Fort  Wayne,  etc.,  R'y  Co.,  87  Mich.  loi 
(9  Am.  Neg.  Cas.  473)  ;  Upham  v.  Railway  Co.,  85  Mich.  12  (9  Am. 
Neg.  Cas.  474  n)  \  Maguire  v.  Middlesex  R.  R.  Co.,  115  Mass.  239 
(9  Am.  Neg.  Cas.  446  n)\  Fleck  v.  Union  R'y  Co.,  134  Mass.  480 
(3  Am.  Neg.  Cas.  801);  City  Railway  Co.  v,  Lee,  50  N.  J.  Law, 
435  (9  '^■>-  Neg.  Cas.  562) ;  Thirteenth,  etc.,  St.  R'y  Co.  v.  Bou- 
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drou,  92  Pa.  St.  475  (10  Am.  Neg.  Cas.  126)  ;  Grermantown  Pass. 
R'y  Co.  V.  Walling,  97  Pa.  St.  55  (10  Am.  Neg.  Cas.  112)  ;  West 
Phila.  Pass.  R'y  Co.  v.  Gallagher,  108  Pa.  St.  524  (10  Am.  Neg. 
Cas.  122). 

The  court  said  that  ** Nolan  v.  Brooklyn,  etc.,  R'y  Co.,  87  N. 
Y.  63  (9  Am.  Neg.  Cas.  624),  is  squarely  in  point,  so  far  as  the 
circumstances  are  concerned  in  this  case,  excepting  that  it  involved 
a  horse  car  instead  of  an  electric  railway  car ;  and  with  the  further 
exception  that  plaintiff* s  peril  was  more  or  less  incident  to  his  posi- 
tion, and  one  which  a  reasonable  person  might  be  presumed  to  con- 
template. Plaintiff  took  passage  on  defendant's  street  cars,  and 
there  were  vacant  seats  inside.  He  rode  upon  the  platform  smoking, 
because,  as  he  testified,  it  was  the  custom  of  the  line  to  permit 
smoking  there.  While  so  riding  the  conductor  took  his  fare  and  the 
driver  suddenly  whipped  one  of  his  horses,  which  plunged  under 
the  blows,  occasioning  a  jar  which,  coming  without  warning,  threw 
plaintiff  off  the  car.  In  an  action  to  recover  damages  the  court 
held  that  the  evidence  was  sufficient  to  justify  the  submission  of  the 
question  as  to  negligence  on  the  part  of  the  defendant  and  con- 
tributory negligence  on  the  part  of  the  plaintiff  to  the  jury. 
This  case,  as  the  one  at  bar,  came  up  on  a  motion  for  a  nonsuit,  and 
the  court  said :  *  It  is  further  claimed  that  no  negligence  of  the 
defendant  was  shown.  It  must  be  freely  confessed  that  the  evi- 
dence, taken  all  together,  is  very  unsatisfactory ;  but  that  is  not  the 
question  here.  It  comes  up  in  the  form  of  a  motion  for  a  nonsuit 
which  was  denied,  and  that  ruling  must  be  sustained  where  the 
evidence  is  conflicting  and  the  inferences  to  be  drawn  are  doubtful.' 
This  case,  while  deciding  as  we  had  indicated,  distinguishes  many 
of  the  cases  cited  by  the  appellant  in  the  case  at  bar,  notably 
Clark  V.  Eighth  Ave.  R.  R.  Co.,  supra,  and  Gavett  v.  Manchester, 
etc.,  R.  R.  Co.,  supra.^^ 

RIDING  ON  FRONT  PLATFORM  OF  CABLE  CAR  — 
FREE  PASS  — LIMITING  LI  ABILITY.  —  In  Muldoon  v. 
Seattle  City  Railway  Co.,  7  Wash.  528  (1893),  an  action  for  per- 
sonal injuries  received  by  a  person  riding  on  a  free  pass  on  a  street 
car,  it  was  held  that  a  passenger  riding  upon  a  free  pass  which  limits 
the  liability  of  a  carrier  on  account  of  negligence,  cannot  recover 
for  injuries  received  through  the  negligence  of  defendant's  servants. 
The  pass  in  question  had  the  following  condition  printed  upon  its 
back:  **The  person  accepting  this  pass  assumes  all  risks  of  acci- 
dents, and  expressly  agrees  that  the  company  shall  not  be  liable, 
under  the  circumstances,  whether  by  negligence  of  their  agents  or 
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otherwise,  for  injury  to  the  person,  or  for  loss  or  injury  to  the  prop- 
erty of  the  person  using  this  pass."  In  such  case  it  was  also  held 
that  it  is  not  negligence  per  se  for  a  passenger  to  stand  upon  the 
front  platform  of  the  trail  car  in  a  moving  cable  train,  in  the 
abfience  of  any  rule  of  the  company  against  it,  and  where  it  has 
been  the  custom  for  passengers  to  occupy  that  position.  The  court 
in  disposing  of  the  case  said  :  ^*  If  the  question  of  the  conditional 
pass  be  not  in  the  case,  and  the  jury  find  that  the  appellant  (de- 
fendant below)  was  negligent  in  causing  the  sudden  stoppage  of 
the  car,  and  that  no  failure  of  respondent  (plaintiff  below)  to  use 
ordinary  care  to  preserve  himself  from  the  danger  of  such  accidents 
contributed  proximately  to  produce  his  injury,  then,  upon  a  new 
trial,  respondent  will  be  entitled  to  recover ;  otherwise  not.  Judg- 
ment reversed,  and  cause  remanded  with  directions  to  overrule  the 
demurrer  to  the  first  defense  and  proceed  with  a  new  trial." 
Opinion  by  Stiles,  J.     All  concur. 

The  Muldoon  case  was  before  the  Supreme  Court  again  when 
plaintiff  appealed  against  the  decision  sustaining  defendant's  de- 
murrer. Judgment  affirmed,  the  court  holding  that  a  person  accept- 
ing a  free  pass  is  bound  by  its  conditions  whether  he  actually  read 
them  or  not.     Reported  in  lo  Wash.  311  (1894). 


NORTHERN    PACIFIC   RAILROAD 
COMPANY  V.  HESS. 

Supreme  Courts  Waskingtotit  May,  i8gi. 

[Reported  in  2  Wash.  383.] 

FALL  OF  UPPER  BERTH  IN  EMIGRANT  CAR  — BURDEN  OF 
PROOF. —  In  an  action  to  recover  damages  for  injuries  sustained  by  the 
aw  of  an  upper  berth  in  a  '*  free  emigrant  car,"  while  the  passenger  was 
awaj  from  her  seat  warming  herself  at  the  stove,  it  was  not  necessary  for 
plaintiff  to  show  necessity  for  leaving  her  seat,  as  the  burden  of  proof  is 
upon  defendant  to  establish  contributory  negligence. 

EVIDENCE.— Where  plaintiff  testified  that  she  thought  it  was  a  brakeman 
who  raised  the  berth  which  fell,  and  letters  were  put  in  evidence,  in  one  of 
which  she  stated  she  thought  it  was  an  employee  and  in  another  that 
it  was  a  newsboy  who  pushed  up  the  berth,  it  was  held  that  there  was  suf- 
ficient evidence  to  sustain. the  verdict  that  the  injury  resulted  by  reason  of 
the  act  of  the  brakeman  in  raising  the  berth. 

Appeal  from  Superior  Court,  Lincoln  County.     The  facts  ap- 
pear in  the  opinion.     Judgment  affirmed. 
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Mitchell,  Ashton  &  Chapman,  and  N.  T.  Caton,  for  appel- 
lant 

Blevins  &  Neal  and  H.  J.  Snively,  for  appellees. 

Scotty  J. — Appellee  was  a  passenger  from  St  Paul  to 
Sprague  on  one  of  appellant's  cars,  which  was  one  of  a  class 
known  as  ''free  emigrant  cars";  and  during  the  passage  she  was 
injured  by  the  falling  of  an  upper  berth  while  away  from  her  seat, 
and  standing  by  the  stove.  Just  before  she  left  her  seat  at  that 
particular  time,  some  person  passed  through  the  car  and  raised 
the  upper  berth  nearest  to  the  stove,  but  did  not  push  it  up  far 
enough  so  that  the  fastenings  caught  or  locked.  The  berth  might 
remain  in  such  a  position  temporarily,  but  would  be  in  constant 
danger  of  falling.  The  fastenings  of  such  berths  were  so  arranged 
as  to  be  further  secured  by  locking  with  a  padlock.  As  to 
whether  it  was  customary  to  keep  them  so  locked  when  raised, 
was  not  shown,  but  this  one  was  not  locked  in  this  way  at  the 
time.  The  conductor  testified,  however,  that  if  the  berth  had  been 
pushed  up  high  enough  for  the  fastening  to  catch  it  could  not 
have  fallen.  Appellee  testified  that  she  left  her  seat  and  went  to 
the  stove,  and  that  while  standing  there  the  train  started,  giving  a 
quick  jerk ;  that  she  put  out  her  hand  and  caught  hold  of  the  post 
by  one  of  the  berths,  when  the  upper  berth  came  down  and 
caught  two  of  her  fingers  and  crushed  them;  that  the  injury 
caused  her  a  great  deal  of  pain,  and  one  of  the  fingers  was  in  danger 
of  remaining  permanently  stiff ;  and  that  she  thought  her  medicine 
and  nurse  bill  would  amount  to  $200.  On  cross-examination  she 
testified  that  she  thought  it  was  a  brakeman  who  pushed  up 
the  berth.  The  testimony  of  the  physician  who  treated  her  was 
introduced.  He  said  that  her  forefinger  might  remain  perma- 
nently stiffened  as  an  effect  of  the  injury. 

Appellant  contends  that  appellee  had  no  right  to  leave  her  seat 
unless  there  was  a  necessity  for  so  doing,  and  that  such  necessity 
should  have  been  pleaded  in  her  complaint  and  supported  by 
proof,  and  that  without  such  an  allegation  any  proof  thereof  was 
inadmissible.  Appellee  testified  that  she  went  to  the  stove  for  the 
purpose  of  getting  warm.  This  testimony  was  objected  to  by  ap- 
pellant upon  the  ground  aforesaid,  that  there  was  no  allegation 
thereof  in  the  complaint,  which  objection  was  overruled.  This 
point  was  subsequently  again  raised  by  a  request  to  charge,  sub- 
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mitted  by  appellant,  that  *'  the  seats  constructed  in  the  cars  used 
in  the  operation  and  running  of  trains  by  defendant  railroad  com- 
pany are  constructed  for  the  convenience  of  passengers,  and  by 
such  passengers  to  be  occupied  while  the  train  is  moving,  and  not 
to  be  left  or  deserted  while  the  train  is  in  motion  except  where  a 
necessity  therefor  arises,  and  if  an  injury  occurred  to  any  passen- 
ger after  having  left  his  or  her  seat  which  would  not  have  occurred 
had  such  passenger  remained  in  his  or  her  seat  the  railroad  com- 
pany would  not  be  liable  except  when  a  necessity  arose  for  leaving 
the  seat,  which  necessity  should  have  been  pleaded  and  sustained 
by  evidence."  This  instruction  was  refused  by  the  court,  and  right- 
fully so.  Of  course,  if  the  plaintiff's  proof  had  shown  that  she 
was  guilty  of  any  negligent  act  which  contributed  to ,  the  injury, 
she  could  not  recover  unless  the  defendant,  with  knowledge  of  the 
situation,  could,  by  reasonable  care  and  diligence,  have  prevented 
the  accident*  Her  leaving  her  seat  as  she  did,  according  to  her 
testimony,  was  not  negligence  upon  her  part  under  the  circum- 
stances; and  she  was  not  bound  to  show,  in  making  her  case,  that' 
she  was  not  guilty  of  contributory  negligence.  This  was  a  matter  for 
the  defense  to  establish,  if  it  were  relied  upon,  and  consequently 
there  was  no  necessity  for  an  allegation  in  the  complaint  of  the 
kind  contended  for,  and  the  proof  of  the  plaintiff  as  to  why  she 
left  her  seat  was  incidental  and  immaterial.  As  to  the  burden  of 
proof  being  upon  the  defense  to  show  contributory  negligence,  see 
Hocum  V.  Weitherick,  22  Minn.  152 ;  Paducah,  etc.,  R.  R.  Co.  v. 
Hoehl,  12  Bush,  41;  Railroad  Co.  v.  Gladmon,  15  Wall.  401  ; 
Railway  Co.  v.  Pointer,  14  Kan.  37.  We  are  aware  that  there  is 
a  conflict  of  authority  upon  this  point,  but  deem  the  above  rule 
the  better  one,  after  an  examination  of  many  authorities  thereon 
fro  and  con  submitted  to  us. 

Appellant  further  contends  that  the  following  instruction  given 
to  the  jury  is  erroneous,  to  wit :  "  You  are  instructed  that  if  you 
find  from  the  evidence  that  the  bunk  in  question  was  so  arranged 
that  it  might  be  raised  up,  and  when  so  raised  would  so  remain 
temporarily  without  being  fully  locked,  and  when  so  raised  was  in 
a  dangerous  condition,  and  was  so  at  the  time  plaintiff  was  in- 
jured, and  the  injury  was  caused  thereby,  you  may  from  this  find 
negligence  upon  the  part  of  defendant,"  —  because  it  does  not 
contain  the  further  requirement  that  the  berth  must  have  been  so 
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raised  by  an  employee  of  the  company,  or  by  the  direction  of  one 
of  its  agents  or  employees,  in  order  to  make  it  liable,  unless  by 
due  care  and  diligence  it  could  have'known  of  its  unsafe  situation 
had  it  been  raised  by  another  party.  Standing  alone,  this  in- 
struction may  be  faulty  in  the  particular  claimed,  but  from  the 
whole  charge  we  do  not  think  that  the  court  intended  to  eliminate 
that  condition  from  the  elements  of  liability,  or  that  the  jury  could 
have  so  understood  it,  for  the  court  elsewhere  in  its  instructions 
expressly  told  the  jury  that  the  mere  occurrence  of  the  accident 
did  not  raise  a  presumption  of  negligence  on  the  part  of  the  rail- 
road company ;  that  it  must  appear  that  the  injury  was  the  result 
of  negligence  on  the  part  of  the  defendant,  its  agents  or  em- 
ployees ;  and  that  if  the  berth,  the  falling  of  which  caused  the  in- 
jury, was  loosened  or  negligently  pushed  up  by  some  person  not 
in  the  employ  of  the  company,  that  it  would  not  be  liable,  and 
said  further  that  the  defendant  was  bound  to  exercise  the  highest 
degree  of  care  and  skill  to  preserve  the  safety  of  the  passenger. 

Taken  as  a  whole,  these  instructions  were  as  favorable  to  the 
defendant  as  it  could  ask,  and  there  was  no  error  therein  that 
it  could  complain  of,  either  as  to  the  point  above  mentioned  or  as 
to  the  degree  of  care  required.     It  is  a  fundamental  principle  of 
the  law  pertaining  to  passenger  carriers  that  those  thus  engaged 
are  under  an  obligation,  arising  out  of  the  nature  of  their  employ- 
ment, and  on  grounds  of  public  policy,  to  provide  for  the  safety 
of  passengers  whom  they  have  assumed  for  hire  to  cany  from  one 
place  to  another.      Public  policy  and  safety  require  that  they  be 
held  to  the  greatest  care  and  diligence  in  order  that  the  personal 
safety  of  passengers  be  not  left  to  chance  or  the  negligence  of 
careless  agents ;  that,  although  the  carrier  does  not  warrant  the 
safety  of  passengers  against  all  events,  yet  his  undertaking  and  lia- 
bility as  to  them  go  to  the  extent  that  he  or  his  agents,  where  he 
acts  by  agents,  shall,  so  far  as  human  care  and  foresight  can  go, 
transport  them  safely,  and  observe  the  utmost  caution  character- 
istic of  careful,  prudent  men ;  that  he  is  responsible  for  injuries  re- 
ceived by  passengers  in  the  course  of  transportation  which  might 
have  been  avoided  or  guarded  against  by  the  exercise  upon  his 
part  of  extraordinary  vigilance,  and  this  caution  and  vigilance 
must  necessarily  be;  extended  to  all  agencies  or  means  employed 
by  the  carrier  in  the  transportation  of  passengers. 
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It  was  claimed  that  no  one  was  appointed  to  look  after  cars  of 
this  class,  and  for  this  reason  a  less  rate  of  fare  was  charged  upon 
them  than  upon  other  passenger  cars ;  that  this  fact  was  generally 
known,  and  was  understood  by  plaintiff  at  the  time  she  bought  her 
ticket ;  and  that  she  selected  this  class  of  cars  from  choice  by  rea- 
son of  the  cheapness  of  the  fare.  But  this  would  not  excuse  the 
company  from  liability  for  any  negligence  imputable  to  it,  and  it 
was  a  part  of  its  duty  to  use  due  care  to  see  that  the  berths  were 
properly  secured,  and  that  the  passengers  therein  were  reasonably 
protected  from  injury. 

It  was  further  contended  by  the  company  that  it  would  not  be 
liable  unless  the  injury  in  question  resulted  from  the  carelessness 
or  negligence  of  one  of  its  agents  or  servants  in  raising  the  berth, 
and  that  the  proof  showed  that  it  was  raised  by  a  newsboy ;  that, 
although  the  appellee  testified  upon  cross-examination  that  she 
thought  it  was  a  brakeman  who  raised  it,  she  also  testified  that 
she  would  have  known  better  soon  after  the  accident  occurred  as 
to  who  did  it  than  she  would  at  the  later  time  of  the  trial.  Cer- 
tain exhibits  were  offered  in  evidence  by  the  defendant  below, 
being  letters  written  by  appellee  to  the  superintendent  of  the  com- 
pany, in  one  of  which  she  stated  she  was  injured  by  the  careless-, 
ness  of  one  of  the  company's  employees,  which  was  written  a  short 
time  after  the  injury.  A  few  days  later  she  wrote  another  letter, 
stating  therein  that  it  was  a  newsboy  who  pushed  up  the  berth. 
Appellant  contends  that  this  testimony  showed  clearly  that  it  was 
a  newsboy  who  raised  the  berth,  and  that  there  was  no  evidence 
that  it  was  raised  by  an  employee  of  the  company,  and  conse- 
quently the  company  would  not  be  liable,  there  being  no  evidence 
to  sustain  the  claim  that  the  injury  resulted  by  reason  of  the 
neglect  of  an  agent  of  the  company.  We  think,  however,  that 
there  was  sufficient  evidence  in  this  particular  to  sustain  the  ver- 
dict. The  jury  might  have  believed  the  testimony  of  the  plaintiff 
wherein  she  stated  that  it  was  a  brakeman  who  raised  the  berth. 
No  proof  was  introduced  as  to  the  duties  of  a  newsboy  or  brake- 
man  in  this  particular.  The  plaintiff  did  state  in  one  of  her  letters 
to  the  superintendent  of  the  company  that  the  act  was  performed  by 
an  employee  of  the  company,  and  a  few  days  later  she  stated  that  it 
was  a  newsboy  who  raised  the  berth.  This,  also,  was  some  evidence 
that  it  was  an  employee  of  the  company  who  performed  the  act. 
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It  was  claimed  in  the  argument  of  the  cause  here  that  the 
damages  allowed  were  excessive ;  that  the  injury  could  not  have 
been  serious,  as  the  appellee  was  able  to  write  with  the  injured 
hand  soon  after  the  accident.  But  this  point  was  waived  in  conse- 
quence of  its  not  being  saved  or  raised  in  appellant's  brief. 
There  was  no  proof,  however,  as  to  which  hand  was  injured,  or 
that  she  used  the  injured  hand  in  writing  the  letters  aforesaid. 

It  was  further  argued  that  the  evidence  of  the  amount  incurred 
for  medical  treatment  and  nursing  was  inadmissible  under  the 
pleading ;  that  it  was  in  the  nature  of  special  damage,  and  should 
have  been  specially  pleaded.  Appellant  moved  to  strike  out  this 
testimony,  but  the  record  does  not  show  that  any  ground  was  stated 
for  the  motion.  The  court  denied  it.  The  evidence  was  admis- 
sible, as  the  complaint  did  contain  an  allegation  that  the  plaintiff 
had  been  compelled  to  expend  $150  for  medical  treatment  and 
nursing.  It  was  not  necessary  that  it  should  have  been  separately 
pleaded  as  a  distinct  cause  of  action,  but,  unless  an  amendment 
was  asked  and  permitted,  the  amount  of  the  recovery  therefor 
should  have  been  limited  to  the  sum  claimed  in  the  complaint. 
But  the  appellant  did  not  ask  to  have  this  done,  either  by  a  ruling 
of  the  court  at  the  time,  or  by  requesting  an  instruction  to  that 
effect  to  the  jury ;  and  no  point  over  it  of  which  this  court  can 
take  notice  was  raised.  The  charge  does  seem  to  have  been 
exorbitant,  and  no  special  circumstances  appear  to  account  for  it; 
but  the  matter  was  not  inquired  into  upon  cross-examination,  nor 
was  the  amount  claimed  to  have  been  incurred  disputed  or  ques- 
tioned in  any  way  except  by  the  motion,  as  stated,  nor  do  we 
know  what  the  jury  in  fact  allowed  therefor.  None  of  the  points 
claimed  by  appellant  are  well  taken,  and  the  judgment  is  affirmed. 

HOYT  and  Dunbar,  JJ.,  concur. 

Stiles,  J.  (dissenting). — The  car  in  which  the  plaintiff  was 
injured  was  one  of  a  peculiar,  cheap  class,  run  for  the  accommo- 
dation of  persons  who  did  not  wish  to  pay  the  usual  first-class 
passenger  rates;  and  it' was  understood  that  passengers  travelling 
in  it  were  to  serve  themselves,  at  least  so  far  as  taking  care  of  the 
sleeping  berths  provided  were  concerned.  It  was  not  the  duty  of 
any  railroad  employee  either  to  raise,  lower,  or  secure  the  berths. 
Therefore,  the  fact  that  the  berth  in  question  fell  carries  with  it  no 
presumption  that  any  agent  of  the  company  was  the  cause  of  its 
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falling,  in  the  absence  of  any  showing  that  its  construction  was 
faulty.  Therefore,  I  dissent  from  the  opinion  of  the  majority  of 
the  court  in  this  case,  because  it  seems  to  me  that,  considering  the 
instructions  of  the  lower  court  as  on  the  whole  harmonious,  and 
therefore  not  objectionable  in  those  parts  wherein  it  instructed  the 
jury  as  to  the  facts  necessary  to  constitute  negligence  toward  the 
defendant,  the  jury,  by  their  findings,  seem  to  have  entirely  disre- 
garded the  charge,  and  to  have  rendered  a  verdict  not  justified 
under  its  instructions.  The  testimony  was  not  brought  up  to  this 
court,  but  the  evidence  is  here  in  the  form  of  a  narrative  statement 
of  facts.  This  statement  shows  very  clearly  that  the  plaintiff  be- 
low, shortiy  after  the  accident  to  her,  wrote  a  letter  to  an  agent  of 
the  railroad  company,  and  complained  that  she  had  been  injured 
by  the  negligence  of  one  of  the  company's  employees.  The 
agent  to  whom  she  wrote  immediately  requested  further  particu- 
lars. Whereupon  she  replied,  stating  the  manner  of  her  injury, 
and  that  it  was  a  newsboy  who  had  raised  the  berth,  and  left  it 
either  not  fastened  at  all,  or  insufficiently  fastened.  Upon  the 
trial  she  did  not  state  with  any  degree  of  positiveness,  or  to  the 
best  of  her  knowledge  and  belief,  that  it  was  a  brakeman  who  so 
insufficiently  raised  the  berth,  but  simply  that  she  thought  so ; 
and,  upon  her  attention  being  called  to  the  letter  she  had  written 
in  which  she  stated, that  it  was  a  newsboy,  she  admitted  having 
written  the  letter,  and  stated  that  her  recollection  as  to  who  it  was 
that  raised  the  berth  would  probably  have  been  better  when  she 
wrote  the  letter  than  at  the  time  she  was  testifying.  This,  it  seems 
to  me,  left  the  matter  substantially  as  though  the  plaintiff  had  not 
testified  at  all  on  the  subject.  When  she  wrote  the  letter,  she  had 
no  definite  knowledge,  and  she  stated  nothing  which  could  have 
warranted  the  jury  in  supposing  that  she  had  been  better  informed 
since ;  and,  therefore,  her  testimony  as  to  the  person  whose  act 
indirectly  caused  the  accident  was  entirely  worthless.  In  such 
case,  under  the  charge  of  the  court,  it  was  for  the  plaintiff  to  make 
out  with  reasonable  certainty,  by  a  preponderance  of  the  evidence, 
that  it  was  an  agent  of  the  Company  whose  negligent  act  caused 
her  injury.  This  she  failed  to  do,  and  I  think  the  court  should 
have  set  aside  the  verdict  upon  that  ground.  This  court,  in  its 
opinion,  says  that  the  jury  might  have  believed  the  testimony  of 
the  plaintiff  wherein  she  stated  it  was  a  brakeman  who  raised  the 
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berth.  If  she  had  stated  that,  perhaps  the  jury  might  have  been 
warranted  in  doing  so,  but  she  did  not  so  state.  She  simply 
stated  she  thought  so,  which,  in  the  presence  of  her  earlier — and, 
as  she  admitted,  better— -statement,  carried  no  force  with  it  The 
jury  had  no  right  to  disregard  her  admittedly  better  statement, 
and  base  their  verdict  upon  the  inferior  one.  The  court  charged 
the  jury  over  and  over  again  that  if  the  berth,  the  falling  of  which 
caused  the  injury  complained  of,  was  loosened  or  negligently 
pushed  up  by  some  person  not  an  employee  of  the  defendant,  and 
over  whom  the  defendant  had  no  authority  or  control,  then,  in 
that  case,  the  plaintiff  had  failed  to  establish  her  allegation ;  and  it 
also  charged  that  a  news  agent  was  not  an  employee  of  the  rail- 
road company,  nor  a  passenger  thereof,  and  that  if  it  appeared  from 
the  evidence  that  the  berth  was  pushed  up  by  a  news  agent  at  his 
own  motion,  or  at  the  request  of  some  person  not  in  the  employ 
of  the  defendant,  then  their  verdict  should  be  for  defendant.  When 
a  jury  thus  disregards  the  law  as  given  to  it  by  the  court,  the 
latter  should  instantly  set  its  verdict  aside. 
Anders,  Ch.  J.,  concurs. 

BOY  STEALING  A  RIDE  ON  SWITCH  ENGINE  — 
RAILROAD  COMPANY  NOT  LIABLE.— In  Oregon  Rail- 
way and  Navigation  Company  v.  Egley,  2  Wash.  409  (1891), 

an  action  to  recover  damages  for  injuries  to  a  boy  while  on  the  foot- 
board of  defendant's  engine,  it  was  held  that  where  a  boy,  nine  and 
a  half  years  of  age,  is  run  over  and  his  leg  injured  while  stealing  a  ride 
on  the  footboard  of  a  switch  engine,  the  facts  that  he  is  of  ordinary 
intelligence,  aware  of  the  danger  of  so  riding,  had  been  frequently 
forbidden  by  his  parents  from  going  on  the  cars,  and  had  been 
driven  away  from  them  by  the  railroad  employees,  are  sufRcient  to 
establish  contributory  negligence.  Where  the  railroad  employees 
have  made  a  practice  of  driving  boys  away  from  the  cars,  it  is  not 
negligence  on  the  part  of  the  company  to  fail  to  ascertain  the  pres- 
ence of  a  boy  stealing  a  ride  on  the  footboard  of  a  switch  engine. 
Judgment  for  plaintiff  reversed. 
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POLING  V.  OHIO  RIVER  RAILROAD 

COMPANY. 

Supreme  Court  of  Appeals ^  West  Virginia^  December ^  ^Sgj. 

[Reported  in  38  W.  Va.  645.] 

UCENSEE  AT  STATION  STRUCK  AND  KILLED  BY  MAIL 
CRANE  — ASSUMPTION  OF  RISK.— A  railroad  company  has  a 
platform  and  mail  crane  near  a  post  office  at  which  the  mail  train  does 
not  stop,  but  the  postal  clerk  from  the  mail  car,  with  a  '*  catcher,"  takes 
in  from  the  crane  the  mail  pouch  suspended  thereon,  without  the  train 
slacking  speed.  A  person  who  stations  himself  on  the  company's  land, 
near  the  mail  crane,  for  the  purpose  of  witnessing  the  catch,  or  for  some 
other  purpose  of  like  kind,  as  a  mere  voluntary  licensee,  is  subject  to  the 
concomitant  risks  and  danger  of  injury  thus  assumed,  and  the  company 
does  not  owe  him  the  duty  of  keeping  the  mail  crane  in  suitable  and  safe 
condition.  The  railroad  company  is  only  liable  for  such  wanton  injury  as 
may  be  done  to  such  licensee  by  the  gross  negligence  of  the  company,  its 
agents,  and  servants. 

RAILROAD  COMPANY  NOT  LIABLE  FOR  ACTS  OF  POSTAL 
CLERKS. —  As  a  general  rule  a  railroad  company  is  not  responsible  for  the 
negligent  acts  of  United  States  postal  clerks  or  agents  upon  its  trains  (i). 


1.  Among  other  rulings  in  the  case 
it  bar,  as  appear  in  the  syllabus,  are 
the  following :  — 

"A  declaration  for  negligence  is 
good,  if  it  contains  the  substantial 
elements  of  a  cause  of  action,  the  duty 
violated,  the  breach  thereof  properly 
averred  with  such  matters  as  are  nec- 
essary, to  render  the  cause  of  action 
intelligible,  so  that  judgment  accord- 
ing to  law  and  the  very  right  of  the 
case  can  be  given. 

''An  e%farte  map  or  diagram  made 
bj  a  witness  and  shown  by  him  to  be 
correct  may  be  given  in  evidence  for 
the  consideration  of  the  jury,  not  as 
independent  evidence,  but  to  be  con- 
sidered by  them  in  connection  with 
other  evidence,  so  as  to  enable  them 
to  understand  and  apply  it. 

"To  make  an  objection  made  dur- 
ing the  trial  to  the  admission  of 
^dence  available  in  the  Appellate 
Conrt,  the  point  must  be  made  and 


properly  saved  by  bill  of  exceptions. 
It  is  not  enough  to  note  the  objection 
in  the  certificate  of  evidence. 

**  A  defendant  who,  after  the  plain- 
tiff has  given  in  his  evidence  in  chief 
and  rests,  moves  the  court  to  instruct 
the  jury  to  render  a  verdict  for  de- 
fendant, but,  the  motion  being  over- 
ruled, goes  on  with  his  case,  will  be 
held  to  have  waived  his  exception 
taken  to  such  ruling  of  the  court. 

**The  road-surveyor  may  change 
any  county  road  in  his  precinct  with 
the  consent  of  the  owner  of  the  land 
(Code,  §  2X,  c.  43)  and,  when  any  road 
is  altered,  the  former  road  shall  be 
discontinued  to  -the  extent  of  such 
alteration,  and  no  further,  and  the 
new  one  established  (§  32,  c.  43). 

'*  When  the  verdict  of  a  jury, 
viewed  according  to  the  ordinary  rules 
of  considering  the  evidence  on  motion 
for  a  new  trial,  is  plainly  against  the 
law  of  the  case  upon  the  facts  proved 
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Error  from  Circuit  Court  of  Jackson  County,     yudgment  re- 

versed. 

Action  of  trespass  on  the  case  brought  in  the  Circuit  Court 

of  Jackson  county  on  March  22,  1892,  by  Poling,  as  adminis- 
trator of  Charles  Swain,  against  the  Ohio  River  Railroad  Com- 
pany, for  causing  the  death  of  his  intestate,  C.  Swain,  which 
resulted  in  a  judgment  for  plaintiff  for  $3,000,  from  which  de- 
fendant has  obtained  this  writ  of  error. 

D.  H.  Leonard  and  V.  B.  Archer,  for  plaintiff  in  error. 

N.  C.  Prickett,  J.  H.  Couch,  Jr.,  and  C.  E.  Hogg,  for  de- 
fendant in  error. 

Holt,  J.,  (in  the  course  of  his  opinion)  said  •  •  •  Xhe 
first  count  of  the  declaration  in  the  case  before  us  avers  that 
plaintiff's  intestate  lost  his  life  by  reason  of  the  negligence  of  de- 
fendant in  failing  to  keep  its  male  crane  in  safe  condition,  decedent 
being  at  the  time  a  traveller  on  the  highway,  and  without  fault  on 
his  part ;  giving  the  circumstances  with  great  particularity.  Nec- 
essary implications  of  fact  and  matters  of  law  need  not  be  averred. 
It  also  avers  that  it  was  defendant's  duty  to  keep  at  all  times  a 
proper  and  safe  mail  crane  at  Douglas  station,  and  that  by  the 
neglect  of  such  duty  defendant  caused  the  intestate's  death ;  that 
is,  defendant's  duty  to  decedent  as  a  traveller  on  the  highway. 

The  second  count  avers  the  duty  of  defendant  to  keep  its  said 
mail  crane  and  appliances  and  railroad  track  safe  and  free  from 
danger  to  the  travelling  public,  and  to  all  persons  rightfully  at  or 
near  said  crane  and  railroad ;  that  defendant  neglected  such  duty ; 
that  in  consequence  thereof  decedent  lost  his  life  while  on  and 
near  the  public  road,  and  without  fault  on  his  part. 

The  third  count  is  substantially  the  same.  The  averment  that 
the  father,  Newman  Swain,  sustained  damage  by  reason  thereof, 
may  be  regarded  as  impertinent  and  therefore  may  be  disregarded 
as  surplusage,  as  he  is  not  the  plaintiff.  And  the  declaration 
concludes  in  the  usual  form :  ''  And  thereupon  the  said  plaintifif 
says  that  by  reason  of  the  premises,"  etc.,  "  and  by  force  of  the 
statute  in  such  cases  made  and  provided,  an  action  hath  accrued 
to  him,  as  such  administrator  as  aforesaid,  to  have  and  demand  of 

the  court,  on  motion  of  the  party  ag-      two  new  trials  can  be  granted  to  the 
grieved,  will  set  the  same  aside  and      same  party  in  the  same  cause." 
award  a  new  trial ;  but  not  more  than 
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2nd  from  the  said  defendant,  for  and  by  reason  of  the  grievous 
wrongs  and  injuries  in  said  three  counts  mentioned,  damages  to 
Ciie  amount  of  $10,000,  for  the  uses  and  purposes  in  said  several 
counts  mentioned,  and  therefore  he  brings  this  suit."  ♦  ♦  ♦ 
The  deceased,  Charies  Swain,  was  an  intelligent,  sober,  indus- 
trious, strong,  healthy  young  man ;  twenty  years  old,  lacking  three 
months ;  living  with  his  father,  Newman  Swain,  about  one  and  a 
hall  miles  back  in  the  country  from  the  station  in  question. 
Father  and  son  were  at  the  station  together  on  the  morning  of  the 
accident.  The  mail  train  came  in  about  noon,  and,  not  wishing  to 
return  until  they  should  get  their  mail,  young  Swain,  with  the  con- 
sent of  his  father,  went  hunting  with  a  young  man  named  George 
Pickering,  who  sometimes  acted  as  deputy  postmaster  at  that  place. 
They  were  hunting  near  by,  on  the  land  of  Mr.  Hall.  Near  noon 
they  quit  hunting;  came  down  to  the  railroad,  about  seventy-five 
or  one  hundred  feet  down  the  river,  below  the  station ;  walked  up 
the  track  to  the  platform ;  stayed  there  five  or  ten  minutes ;  heard 
the  coming  south-bound  mail  train  whistle  when  a  half  or  three- 
fourths  of  a  mile  away ;  saw  the  train  come  in  sight  about  six  hun- 
dred yards  off;  young  Swain  saying:  "That  is  engine  No.  16." 

The  two  young  men  then  walked  across  the  platform  back  of 
the  crane,  next  the  river,  and  stopped  on  a  rise  or  bank  fifteen  feet 
from  the  upright  of  the  mail  crane.  The  mail  sack  was  hanging 
on  the  crane  when  they  came  up,  and  they  knew  that  the  mail 
clerk  on  the  approaching  train  would  attempt  to  catch  the  sack. 
The  lower  arm  had  been  struck  by  the  catcher,  and  knocked  off, 
about  two  weeks  before.  When  the  mail  car  came  up,  the  postal 
clerk  caught  the  mail  pouch  hanging  on  the  crane,  the  train  run- 
ning twenty  or  twenty-five  miles  per  hour,  but,  on  making  the  catch, 
struck  the  lower  arm  of  the  mail  crane  with  the  hook  of  the  catcher, 
knocking  off  the  upper  part  of  the  lower  arm,  and  hurling  it  for- 
ward and  around  against  the  left  breast  of  young  Swain  with  such 
force  that  he  took  a  few  steps,  fell,  and  died  in  a  few  seconds. 
The  piece  of  the  lower  arm  broken  off,  and  thrown  around  and  back 
against  young  Swain,  was  large  at  one  end,  tapering  to  a  feather 
edge  at  the  other,  which  was  the  explanation  given  by  a  witness  of 
the  direction  in  which  the  blow  by  the  catcher  threw  it. 

The  decedent  had  no  business  with  the  train ;  was  there  simply 
as  a  looker  on  at  the  passing  mail  train.    He  was  not  travelling  on 
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or  in  any  way  using  the  county  road.  But  one  of  the  questions 
of  fact,  about  which  a  considerable  part  of  the  testimony  was 
given,  was  whether  the  point,  fifteen  feet  behind  the  upright  part 
of  the  crane,  to  which  he  walked  as  the  train  approached,  and 
where  he  was  standing  by  the  side  of  Mr.  Pickering  when  he 
(Swain)  was  struck  and  killed,  was  in  the  county  road  or  not.  It 
was  within  the  railroad  company's  right  of  way.  There  is  a  dia- 
gram in  evidence  which  shows  with  great  precision  where  the  de- 
cedent stood  when  killed,  with  reference  to  these  two  roads.  He 
was  not  within  the  thirty  feet  of  the  road  running  from  where  the 
road  crosses  the  rails  to  the  right  to  the  landing  at  the  river,  but 
was  within  the  thirty  feet  of  the  road  turning  to  the  left,  and  run- 
ning to  the  river  at  the  same  point,  being  eleven  feet  from  the  cen- 
ter of  the  thirty  foot  right  of  way,  but  was  not  within  the  thirty 
foot  right  of  way  of  the  road  turning  to  the  right. 

There  is  also  a  diagram  showing  the  location  of  the  mail  crane, 
and  also  a  great  deal  of  evidence  as  to  whether  it  was  a  safe  and 
proper  appliance.     In  the  present  attitude  of  the  case,  taking  it 
most  strongly  for  plaintiff,  and  confining  it  to  plaintiff's  evidence, 
after  the  verdict  of  the  jury,  we  must  regard  it  as  not  an  appliance 
in  complete  and  proper  order,  to  the  full  measure  of  what  was  re- 
quired on  behalf  of  anyone  to  whom  the  company  owed  the  duty 
to  see  that  such  appliances  under  their  own  control  were  in  full 
and  complete  and  proper  order ;  otherwise,  it  would  not  have  been 
possible  to  strike  the  lower  arm  of  the  crane  with  the  hook  of  the 
catcher.     The  thing  itself  speaks,  and  shows  that  if  the  distance 
between  the  arms  had  been  greater,  or  the  catcher  had  been 
shorter,  it  would  have  been  impossible  for  the  catcher,  no  matter 
at  what  angle  raised,  to  have  struck  the  lower  arm ;  but  it  cannot 
in  any  proper  sense  be  called  a  nuisance.     It  is  also  shown  that  if 
the  catcher  on  the  mail  car  be  raised  to  a  horizontal  position,  or 
anything  near  that,  it  passes  through  without  danger.    This  is  also 
shown  by  the  very  many  times  it  was  successfully  used  without  ac- 
cident, although  the  lower  arm  had  been  struck  about  two  weeks 
before.     The  mail  agent  who  made  the  catch  was  a  young  man 
without  experience,  who  commenced  on  October  8,  1888,  eighteen 
days  before  the  accident  happened ;  and  in  the  second  week  of 
his  running  on  the  train  the  accident  occurred.     The  evidence  also 
shows  that  the  mail  crane  was  on  the  concave  side  of  a  curve,  and 
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that  there  was  a  loose  joint,  and  there  had  been  a  slight  washout 
under  the  track  at  that  point ;  both  having  a  tendency  to  swing 
the  train  toward  the  crane.     *     ♦     ♦ 

I  have  already  given  the  main  facts  of  the  case  with  some  full- 
ness of  detail,  and  because  the  plaintiff  comes  to  us  with  a  verdict 
in  his  favor,  from  his  evidence  alone,  except  where  the  defendant's 
evidence  is  not  contradicted.     On  one  point — a  vital  one,  as  the 
counsel  regard  it —  to  wit,  the  place,  with  reference  to  the  public 
road,  where  decedent  was  standing  when  he  was  killed,  there  is 
perhaps  some  evidence  tending  in  a  very  slight  degree  to  prove 
the  plaintiff's  claim  in  that  respect.     So,  at  least,  I  have  regarded  it. 
The  principles  and  rules  of  law  to  be  applied  are  involved  in  the 
question:  Did  the  railway  company  owe  to  decedent  any  duty 
the  violation  of  which  by  the  company  was  the  direct  and  immedi- 
ate cause  of  his  death,  and  what  points  of  law,  with  reference  to 
the  rulings  complained  of,  spring  up  out  of  the  application  to  the 
facts  of  such  principles  and  rules?     The  principles  may  be  said  to 
be  few  and  simple   (the  common  principles  of  right  and  wrong, 
public  policy,  and  general  convenience  of  the  day)  ;  but  the  rules 
based  upon  them,  and  formed  by  generalizing,  more  or  less,  the 
points  decided  in  the  very  many  cases,  are  quite  numerous  and 
complex.     These  rulings  relate  to  the  instructions  asked  by  de- 
fendant, and  refused ;  its  motion  for  a  verdict  on  plaintiffs  evi- 
dence, and  for  a  new  trial,  both  overruled.     These,  as  far  as  may 
be,  will  be  considered  together. 

The  postal  clerk  who  made  the  catch  from  the  running  train  was 
in  the  service  of  the  United  States  Government ;  was  not  in  the 
employ  of  defendant.  He  was  not  the  servant  or  agent  of  the 
company;  not  hired  nor  paid  by  them,  nor  subject  to  their  control. 
A  postal  clerk  is  not  an  employee  of  the  railroad  company, 
Mellor  V,  R.  R.  Co.  [Mo.  Sup.],  14  S.  W.  Rep.  758  (i) ;  and  a 
railroad  company  is  not  responsible  for  the  negligent  acts  of  postal 
clerks  or  agents  upon  its  trains  (Muster  v.  R'y  Co.,  61  Wis.  325), 
except  under  circumstances  which  need  not  now  be  discussed, 
Snow  v.  R.  R.  Co.,  135  Mass.  552  (2);  and  the  reason  is,  the 
postal  clerk  is  neither  the  servant  nor  the  agent  of  the  railway 
company ;  it  has  nothing  to  do  with  his  selection  or  employment, 

I.  There  is  a  note  of  the  Mellor  a.  The  Snow  case  is  reported  in  9 

case  in  9  Am.  Neg.  Cas.  537.  Am.  Neg.  Cas.  437. 
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has  over  him  no  supervision  or  control,  and  has  no  power  to  dis- 
charge him ;  so  in  no  sense  could  his  act  be  said  to  be  the  act  of 
the  company. 

The  decedent  was  a  voluntary  licensee,  one  without  invitation, 
standing  on  the  side  of  the  defendant's  right  of  way  as  a  trespasser 
or  licensee,  for  some  purpose  of  his  own — most  likely  to  see  the 
catch  made  by  the  passing  mail  train,  or  to  wait  for  his  companion 
to  get  the  sack  thrown  off ;  evidently  not  as  a  servant  of  the  com- 
pany, for  he  was  in  no  wise  in  their  service ;  not  as  an  expectant 
passenger,  for  the  train  did  not  stop ;  not  to  get  the  sack,  for  he 
had  nothing  to  do  with  the  post  office  or  mail  business ;  not  as 
using  the  county  road  for  any  purpose,  for  he  was  not  in  it,  and 
had  not  been  using  it  there  that  day,  and  the  place  to  get  his  mail 
for  which  he  was  waiting,  and  his  direction  of  travel,  was  on  the 
other  side — the  post  office,  one  hundred  and  eighty  feet  away; 
not  as  a  mere  trespasser,  unless  in  a  technical  sense,  for  it  is  fair 
to  infer  that  he  was  there  with  the  tacit  consent  of  the  company, 
though  it  does  not  appear  that  it  was  with  their  knowledge. 

In  Woolwine's  Adm'r  v.  Railway  Co.,  36  W.  Va.  329  (i),  it 
was  held  that  such  a  licensee  subjects  himself  to  the  risks  and 
perils  incident  to  the  place  he  is  in  as  such  licensee,  and  that  no 
duty  is  imposed  upon  the  owner  or  occupant  to  keep  the  premises 
in  safe  and  suitable  condition  for  such  person ;  and  the  owner  is 
only  liable  for  such  willful  or  wanton  injury  as  may  be  done  to  the 
licensee  by  the  gross  negligence  of  the  railroad  company,  its 
agents,  or  employees. 


I.  Licensee  killed  in  wreck  of  tele- 
graph  office. —  In  Woolwine's 
Adm'r  V,  Chbsapbakb  and  Ohio 
Railway  Co.,  36  W.  Va.  339  (1892), 
it  was  held  that  a  person  who,  with- 
out invitation,  visits  a  telegraph  office 
merely  for  the  purpose  of  paying  a 
friendly  call  to  the  operator,  which 
office  is  owned  and  occupied  by  a  rail- 
road company  for  its  own  purposes 
and  convenience,  and  which  is  located 
on  its  land  and  near  its  track,  from 
which  occasional  messages  are  sent 
and  received  for  outside  parties  for 
pay,  visits  said  office  as  a  mere  volun- 
tary licensee,  subject  to  the  concomi- 


tant risks  and  perils,  and  no  duty  is 
imposed  upon  the  owner  or  occupant 
to  keep  its  premises  in  safe  and  suitm- 
ble  condition  for  such  visitors,  and 
the  owner  is  only  liable  for  such  iwill- 
ful  or  wanton  injury  as  may  be  done 
to  such  licensee  by  the  gross  ne^> 
ligence  of  its  agents  or  employees. 
Plaintiff's  intestate  was  in  the  tele- 
graph office  when  a  freight  train  ran 
into  a  tunnel  train,  wrecking  it  and 
throwing  some  of  its  cars  against  said 
office  knocking  it  over  the  river  bank 
into  the  river  and  thereby  causing^  his 
death.  Judgment  for  defendant  af- 
firmed. 
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Was  there  gross  negligence  on  the  part  of  the  company  in  this 
case?  For  such  contention  there  is  no  foundation  that  I  can  see, 
unless  the  mail  crane  was  of  such  a  character  as  to  be  a  common 
noisance  to  those  using  or  waiting  to  use  the  highway,  at  the 
crossing.  We  have  already  seen  that  such  was  not  his  business 
there.  He  was  not  in  the  road  at  the  time,  had  not  used  it,  and 
the  only  evidence  —  that  of  his  companion  —  shows  that  as  he 
stepped  back  there  fifteen  feet  from  the  mail  crane,  to  what  was 
evidently  supposed  to  be  a  safe  place,  to  see  the  mail  train  go  by, 
and,  we  may  reasonably  infer,  to  see  the  catch  made  of  the  mail 
pouch.  But,  from  this  evidence,  can  we  fairly  say  that  the  mail 
crane,  which  it  was  the  duty  of  the  company  to  put  up  properly 
and  keep  in  repair,  was  a  common  nuisance? 

Gross  negligence  having  been  branded  as  an  unmeaning,  vitu- 
perative epithet,  the  modern  tendency  is  to  discard  its  use,  and  treat 
everything  under  the  head  of  ordinary  care,  and  its  correlative, 
simple  negligence.  But  it  would  be  remarkable  to  find  a  few  sim- 
ple and  useful  gradations  in  almost  all  things,  and  yet  none  in  neg- 
ligence. It  may  not  be  generally  useful  in  practice  in  the  present 
day,  but  that  is  because  of  the  multiplicity  of  the  degrees  of  neg- 
ligence, and  the  unevenness  of  the  grades  and  subdivisions,  and 
not  because  there  is  no  such  thing  as  gross  negligence. .  Railway 
Co.  V.  Arms,  91  U.  S.  489;  Railway  Co.  v.  McDaniels,  107  U.  S. 

454- 
To  say  that  it  is  but  the  violation  of  the  duty  of  ordinary  care 

required  in  the  case  is  but  putting  two  things  of  different  degrees 
in  one  class,  by  using  "  ordinary  care"  as  a  generic  term ;  and  the 
term  "  ordinary  care  "  has  still  to  be  graded  and  divided  by  the 
jury  by  the  conduct  of  the  prudent  man  under  the  circumstances, 
putting  themselves  in  his  place,  and  measuring  what  is  required  of 
him  by  such  circumstances,  before  it  can  be  applied.  Thus  sup- 
plemented by  a  sliding  scale,  and  thus  made  adaptable  to  measur- 
ing in  such  practical,  but  indefinite  way,  the  care  required,  is 
found,  no  doubt,  to  be  more  useful  and  convenient  in  the  vast  ma- 
jority of  modern  cases.  Nevertheless,  this  broad  and  simple  clas- 
sification is,  with  us,  still  regarded  as  useful  and  convenient  in  two 
or  more  classes  of  cases.  The  terms  "  utmost  care  "  and  "  slight- 
est negligence,"  "  slight  care  "  and  "  gross  negligence,"  are  still  ap- 
plied, especially  in  two  classes  of  cases :  The  former,  to  common 
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carriers  of  passengers,  as  in  Farish  v.  Reigle,  1 1  Gratt  697,  de- 
cided in  1854,  forty  years  ago  (i)  ;  R.  R.  Co.  v.  Sanger,  15  Gratt. 
230  (2)  — both  still  leading  authorities  with  us.  In  this  class  of 
cases  the  common  carrier  owes  to  the  passenger  the  duty  of  exer- 
cising more  than  ordinary — the  utmost  —  care.  Wool  wine's 
Adm'r  v,  R'y  Co.,  36  W.  Va.  329;  Spicer  v.  R'y  Co.,  34  W.  Va. 
514.  In  this  class  of  cases  the  owner  and  occupant  does  not  owe 
the  duty  of  exercising  ordinary  care ;  but  slight  care,  so  as  not  to 
cause  wanton  injury,  and  thereby  be  guilty  of  gross  negligence, 
that  discharges  the  only  duty  he  owes. 

Where  one  is  liable  for  the  slightest  negligence — for  example, 
to  a  passenger — he  must  take  the  greatest  care.  He  will  be  liable 
for  such  injury  from  negligence  as  the  most  thorough  and  con- 
scientious diligence  could  have  foreseen  and  prevented.  Carrico 
V.  Railway  Co.,  35  W.  Va.  389-399,  14  S.  E.  Rep.  12  (3).  When 
one  inflicts  upon  a  voluntary  licensee  a  wanton,  reckless,  heedless 
injury,  he  is  guilty  of  gross  negligence,  and  is  liable.  See  Wool- 
wine's  Adm'r  v.  Railway  Co.,  supra  (4).  A  mere  sightseer,  on 
no  other  business,  goes  into  any  one  of  the  large  modern  factories 
in  operation  throughout  the  civilized  world.  It  requires  great  care 
and  watchfulness  on  his  part,  unfamiliar  as  he  is  with  such  places 
and  things,  to  avoid  danger  and  escape  injury,  although  the  place 
is  reasonably  safe  and  fit,  and  everything  is  carried  on  with  due 
ordinary  care;  but  unless  there  is  wanton  injury,  the  result  of 
gross  negligence,  the  owner  is  not  liable.  Why?  The  owner  has 
set  no  trap  for  him ;  he  did  not  induce,  but  only  permitted,  him  to 
come ;  he  is  not  there  on  business ;  the  place  and  appliances  be- 
long to  the  manufacturing  company ;  it  was  fixed  for  them  and 
their  employees ;  it  suits  them ;  by  their  knowledge  and  skill  they 
avoid  danger,  though  to  those  unskilled  and  unfamiliar  it  may  be 
dangerous — dangerous  to  anyone  in  fact;  but  it  was  not  made 
for,  and  is  not  carried  on  for,  any  purpose  with  which  the  licensee 
has  anything  to  do ;  if  the  injury  is  not  wanton,  the  negligence  is 
not  gross,  and  the  company  is  not  liable,  for  it  owed  him  no  other 
duty,  and  that  one  has  not  been  violated. 

z.  Reported  in  this  volume,  page  3.  See  case  next  reported  in  this 
345,  ante,  volume. 

2.  Reported  in  this  volume,  page  4.  See  note  of  this  case,  page  414, 
366,  ante,  ante. 
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As  appears  by  the  event  in  this  case  a  step  or  two  further  to 
the  right  would  have  put  this  unfortunate  young  man  in  the  higji- 
'way,  and,  as  it  happened,  out  of  harm's  way.     But  I  do  not  see 
low  he  can  be  charged  with  contributory  negligence,  except  in  a 
very  technical  or  artificial  sense.     No  one  would  have  been  likely 
to  anticipate  or  foresee  the  danger.     He  merely  assumed  the  risk, 
whatever  it  might  be.     The  risk,  perhaps,  was  not  less  of  his  be- 
ing struck  by  lightning  at  that  place  during  a  thunderstorm ;  so 
that  I  do  not  see  how  it  can  be  said  that  he  was  guilty  of  contrib- 
utory negligence  in  any  proper,  or  at  least  natural,  sense. 

If  he  had  been  a  traveller  at  that  place,  just  a  step  or  two  on 
the  company's  right  of  way,  and  off  the  public  road,  and  perhaps 
a  technical  trespasser,  but  a  traveller,  waiting  to  cross  the  track 
at  the  crossing,  I  am  not  prepared  to  say  that  the  company  would 
not  have  been  liable,  because  they  would  then  have  owed  him  the 
duty  of  ordinary  care.  See  Beach,  Contrib.  Neg.,  §  254;  San- 
ders V.  Reister,  i  Dak.  151,  46  N.  W.  Rep.  680;  Murray  v.  Mc- 
Shane,  52  Md.  217.  Or  if  he  had  been  in  the  highway,  where  he 
Iiad  a  right  to  be,  without  business,  at  a  safe  distance  from  the 
passing  train,  and  the  mail  crane  was  so  imperfect  and  dangerous 
as  to  be  a  common  nuisance,  being  so  close  to  the  public  road, 
then  they  would  be  guilty  of  gross  negligence,  and  liable;  but. in 
our  view  this  case  is  neither  of  these.  Besides,  it  may  be  said 
that  there  was  in  this  case  an  intermediate  efficient  cause  of  the 
injury  between  it  and  the  having  there  the  imperfect,  and  in  some 
degree  dangerous,  mail  crane. 

Did  this  mail  crane  unlawfully  obstruct  or  render  dangerous 
this  highway  and  crossing  to  the  extent  of  making  it  a  nuisance? 
The  only  description  made  of  it,  and  criticism  made  upon  it,  on 
the  part  of  plaintiff's  witnesses  are  made  by  Mr.  Vosburg,  evidently 
a  correct  and  very  intelligent  man,  a  civil  engineer  by  profession, 
who  was  on  the  ground,  and  examined  and  made  his  measure- 
ments thirteen  months  after  the  accident  happened,  who  says,  in 
constructing  cranes :  "I  have  no  experience  at  all."     "What  do 
you   know  about  them?"     " Not  anything  at  all."     He  said  that 
he  had  observed  others,  but  this  was  the  only  one  he  ever  measured 
or  directed  his  attention  to  particularly ;  —  that  you  could  not 
change  the  distance  between  the  arms,,  parallel,  without  changing 
the  length  of  the  mail  pouch; — that  the  Post-Office  Department 

X— 27 
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made  the  specifications  for  both  sacks  and  arms,  and  furnished  the 
pouches  and  the  catcher;  — that  if  the  sack  is  changed  and  made 
longer,  the  outer  end  of  the  lower  arm  must  be  lowered,  and  the 
fastened  end  ought  to  be.  In  answer  to  the  question,  ''  Is  it  pes* 
sible  for  a  mail  clerk  to  make  these  catches  in  the  condition  in 
which  you  found  it?"  answered,  "  Possibly? — yes,  sir ;  because  the 
evidence  is  that  he  made  them  for  a  long  time  while  in  that  con- 
dition." 

The  evidence  on  the  side  of  defendant  on  this  point  is  that,  with 
ordinary  skill — and  it  took  but  little — the  catcher  can  be  raised 
parallel  with  the  floor  of  the  car,  with  the  rod  that  runs  between 
the  doors  from  side  to  side ;  that,  when  brought  to  about  that 
position,  there  is  no  danger  of  striking  either  the  lower  or  upper 
arm  of  the  mail  crane,  but,  if  the  mail  clerk  should  delay  elevating^ 
this  catcher  into  proper  position  until  he  was  too  near  the  crane, 
then  he  would  be  liable  to  strike  the  lower  arm  in  putting  it  into 
position.  For  diagram  of  mail  crane,  see  Postal  Laws  and  Regu* 
ulations,  1887.  By  change  in  length  of  mail  pouches,  Ve  may 
infer  the  lower  arm  was  dropped  at  the  outer  end  about  thirteen 
inches  out  of  a  line  parallel  with  the  upper  arm ;  and  this  made 
the  striking  of  the  lower  arm  with  the  catcher  possible.  I  do  not 
think  this  crane  could  be  pronounced  a  nuisance ;  but,  if  it  were 
such,  the  decedent  was  not  in  the  highway,  but  on  the  defendant's 
right  of  way — a  place  he  selected  with  his  eyes  open,  with  all  his 
faculties  unimpaired  and  in  full  play,  for  the  purpose  of  seeing  the 
catch  made,  or  for  some  purpose  of  like  kind.     •     •     • 

I  regard  this  case  as  ruled  by  the  law  as  laid  down  in  Wool  • 
wine's  Adm'r  v.  Railway  Co.,  36  W.  Va.  329,  15  S.  E.  Rep.  81^ 
and  the  case,  just  cited,  of  Spicer  v.  Railway  Qo.,  34  W.  Va.  514^ 
and  do  not  think  it  can  be  distinguished  as  to  the  controlling  ele- 
ments of  law  and  fact,  or  withdrawn  from  their  decisive  influence. 

I  need  scarcely  add,  from  what  has  already  been  said,  that  the 
facts,  taken  at  their  strongest,  according  to  the  rules  in  such  cases» 
do  not  justify  the  verdict  The  evidence  of  plaintifiF,  taking  it  all 
as  true,  with  all  fair  and  reasonable  inferences,  together  with  the 
uncontradicted  evidence  of  defendant,  proves  nothing  from  which 
the  jury  could  reasonably  infer  that  defendant  had  violated  anv 
duty  which  it  owed  to  plaintiff's  intestate,  or  was  guilty  of  any  neg- 
ligence for  which  plaintiff  is  entitled  to  recover,  but  is    plainly 
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iasufficient  to  warrant  such  finding.  The  verdict  is  against  the  law 
of  the  case  upon  the  facts  proved,  and  must  therefore  be  set  aside. 
Judgment  and  verdict  set  aside,  and  new  trial  awarded.  Reversed 
and  remanded. 

On  Rehearing. 

This  unfortunate  young  man,  when  so  unexpectedly  struck  by 
the  sliver  from  the  lower  arm  of  the  mail  crane,  was  standing  fif- 
teen feet  from,  and  back  of,  the  upright  supporting  the  arms,  and 
not  in  any  road,  but  on  the  land  or  right  of  way  of  defendant. 
The  left-hand  road  running  from  the  railroad  crossing  to  the  land- 
ing on  the  Ohio  river  was  made  by  the  construction  company,  was 
not  only  not  received  or  adopted  as  a  part  of  the  county  road  by 
the  road-surveyor,  but,  on  the  contrary,  was  expressly  refused  and 
repudiated,  and  soon  after  was  washed  away  at  the  river.     The 
landowner,  by  the  sanction  and  direction  of  the  road-surveyor, 
made  what  is  called  the  ''  right-hand  "  road,  which  was  adopted 
and  worked  as  the  only  road  leading  from  the  crossing  to  the  river 
in  existence  at  the  time  of  the  accident ;   and  in  this  he  was  not 
standing,  but  on  the  land  of  the  defendant.     He  was  not  there  on 
the  invitation  of  defendant,  or  on  business  of  any  kind  with  it ;  not 
to  become  a  passenger,  for  the  train  did  not  stop ;  and  he  was  not 
in  defendant's  employ.     He  was  there  simply  as  a  looker-on,  to 
see  the  mail  train  go  by,  and  the  mail  agent  made  the  flying  catch 
of  the  mail  pouch.    Therefore  he  was  a  mere  trespasser,  or,  at 
best,  a  voluntary  licensee. 

The  company  made  no  change  to  endanger  him  after  he  came. 
It  owed  him  no  duty  that  was  violated.     For  although,  in  the 
present  attitude  of  the  case,  I  take  for  granted  that  the  mail  crane 
was  not  of  the  best  construction,  but  must  have  been  in  some  re- 
spect defective,  yet  it  was  not  a  public  nuisance ;  for  it  had  been 
frequently  used  with  safety,  and  successfully,  both  before  and  im- 
mediately after  this  accident,  without  harm  or  danger  to  anyone, 
unless  it  was  dangerous  to  the  one  using  it.    It  was  a  case  in  which 
the  unexpected  happened,  and  its  liability  to  happen  could  not  be 
foreseen,  and  is  only  proved  by  the  actual  happening  [see  Rich- 
ards V.  Rough,  53   Mich.  212,  18  N.  W.  Rep.  785;  Sjogren  v. 
Hall,  53  Mich.  274,  18  N.  W.  Rep.  812 ;  Cooley,  Torts,  92,  note  i] 
and  therefore  a  case  of  damage  without  injury ;  at  least,  so  far  as 
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defendant  is  concerned.  Moreover,  the  one  who  made  the  catch, 
knocking  the  sliver  off  the  lower  arm  of  the  mail  crane,  was  the 
mail  agent  of  the  United  States  Government,  not  in  the  employ  or 
subject  to  the  orders  or  under  the  control  of  defendant,  and,  if 
there  was  any  negligence  at  all,  it  was  his  intervening  and  break- 
ing the  causal  connection ;  for,  in  law,  it  is  not  the  remote,  but  the 
proximate,  cause  which  is  looked  to  and  regarded  as  the  real 
cause.  See  Washington  v.  Railroad  Co.,  17  W.  Va.  190.  That 
these  are  the  facts  as  they  indisputably  appear  in  this  record,  there 
is,  in  my  opinion,  no  sort  of  doubt,  and,  from  the  application  of 
the  appropriate  principles  and  well-settled  rules  of  law,  it  is 
equally  clear  that  the  defendant  did  not  appear  to  be  liable,  and 
a  new  trial  should  have  been  granted;  for  it  has  long  been  as 
much  the  duty  of  the  court,  in  certain  cases,  to  set  verdicts  aside* 
as  it  is  the  duty  in  general,  of  juries  to  find  them.  Verdicts  like 
this  include  legal  propositions,  as  well  as  propositions  of  fact,  and 
the  power  must  reside  somewhere  to  grant  new  trials ;  for  it  is  ab« 
solutely  essential  to  justice  that  there  should,  on  matfy  occasions* 
be  opportunities  of  reconsidering  the  cause  by  a  new  trial.  See 
Bright  V.  Eynon  (1757),  i  Burrows,  391,  394  (i). 

Here  the  verdict  is  against  the  law  of  the  case  upon  the  facts 
proved,  and  is  therefore  set  aside,  and  a  new  trial  awarded. 


OARRIOO  V.  WEST  VIRGINIA,  CENTRAL 
AND  PACIFIC  RAILWAY  COMPANY. 

Supreme  Court  of  Appeals^  West  Virginia^  November,  i8gi. 

[Reported  in  35  W.  Va.  389.] 

PLEADING— NEGLIGENCE.— I.  In  his  declaration  against  a  corporatioo 
for  injury  as  the  result  of  negligence,  the  plaintiff  need  not  aver  that  he 
was  not  guilty  of  contributory  negligence,  that  being  a  matter  of  defense 
to  be  alleged  or  proved,  if  it  exist,  by  the  defendant. 

PRACTICE— STRIKING  OUT  EVIDENCE.— 2.  After  the  defendant  has 
given  in  his  own  evidence,  a  motion  to  strike  out  all  the  evidence,  on  the 
ground  that  it  is  insufficient  to  sustain  the  issue  on  the  part  of  tlie 
plaintiff,  should  not  be  granted. 

z.  In  Bright  v.  Eynon,  i  Burr.  390,      Jury  had  granted  a  wrong  conclusioa 
a  new  trial  was  granted  where  the      on  facts  admitted  on  both  sides. 
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MOTION  TO  EXCLUDE  EVIDENCE.  — 3,  Amotion  by  the  defendant  to 
exclude  the  plaintiff's  evidence,  upon  the  ground  that  it  is  not  sufficient 
to  warrant  a  verdict  in  his  favor,  will  not  be  granted,  if  there  be  anj  evi- 
dence which  tends  in  anj  degree,  however  slight,  to  prove  the  plaintiff's 
case.  If  it  tend  to  prove  the  plaintiff's  case  in  anj  degree  whatever,  the 
case  cannot  be  withdrawn  from  the  jury.  The  motion  can  never  prevail 
or  be  sustained  merely  because  the  court  may  think  the  weight  of  evidence 
is  against  the  plaintiff. 

NEGLIGENCE  —  DEFINITION.  —  4.  In  cases  where  the  common  expe- 
rience of  mankind,  and  the  common  consensus  of  prudent  persons,  have 
recognized  that  to  do  or  omit  to  do  certain  acts  is  prolific  of  danger,  we 
may  call  the  doing  or  omission  of  them  **  negligence /^r  **"  or  **  legal 
negligence."  The  omission  of  a  duty  enjoined  by  law  for  the  protection 
and  safety  of  the  public  by  a  common  carrier,  or  the  doing  of  an  act  by 
such  a  carrier,  which,  by  the  common  experience  and  consensus  of  prudent 
persons,  would  create  danger  to  passengers,  is  legal  negligence. 

ARM  PROTRUDING  OUT  OF  WINDOW— NEGLIGENCE.— 5.  It  is 
legal  negligence  for  a  passenger  to  ride  in  a  fast-going  passenger  coach, 
with  his  arm  protruding  out  of  the  window,  and  beyond  the  line  of  the 
bodj  of  the  car. 

OBSTRUCTION  ON  TRACK  — LIABILITY  OF  RAILROAD  COM- 
PANY. — 6.  It  is  the  absolute  duty  of  a  railroad  company  to  keep  its  track 
free  from  dangerous  obstructions  of  every  sort,  and,  when  a  passenger  is 
injiued  by  reason  of  any  such  obstruction  along  the  line  of  its  road,  the 
burden  devolves  upon  it  to  prove  that  the  accident  was  the  result  of  the 
plaintiff's  own  negligence,  or  that  the  most  thorough  and  perfect  diligence 
could  not  have  foreseen  and  prevented  the  injury.  Neither  can  the  com- 
pany relieve  itself  from  liability  in  regard  to  the  condition  and  construction 
of  its  road  by  undertaking  to  confide  these  duties  which  it  owes  to  passen- 
gers to  other  hands,  no  matter  what  precaution  it  may  have  taken  in 
selecting  such  agencies. 

CONTRIBUTORY  NEGLIGENCE.  ^7.  The  general  rule  in  regard  to  con- 
tribntoiy  negligence  is,  that  if  the  negligence  be  mutual  on  the  part  of 
plaintiff  and  defendant  there  cannot  be  a  recovery.  But  if  the  injury 
would  have  happened  just  the  same,  although  the  plaintiff  had  been  in  no 
wise  negligent,  his  negligence  will  not  prevent  his  recovery;  or  if  the  de- 
fendant, after  he  has  discovered  the  dangerous  exposure,  refuses  or  neglects 
to  practice  any  care  or  precaution  to  prevent  the  injury,  he  will  be  held 
liable. 

BURDEN  OF  PROOF.  —8.  When  a  party  is  confessedly  guilty  of  legal  neg- 
ligence, or  when  it  is  so  proved  by  the  evidence,  the  burden  devolves  upon 
him  to  bring  himself  within  some  recognized  exception  to  the  legal  pre- 
sumption. 

CARRIER  OF  PASSENGERS  — LIABILITY.— 9,  As  between  the  company 
and  a  trespasser  or  stranger,  contributory  negligence  on  the  part  of  the 
plaintiff  renders  the  defendant  liable  only  for  gross  or  wanton  or  willful 
neglect,  where  otherwise  he  would  be  held  liable  for  ordinary  negligence. 
While  this  is  the  general  principle,  it  is.  necessary  to  observe  that  in  the 
transportation  of  its  passengers  a  railroad  company  is  bound  to  exercise 
more  than  ordinary  care  and  diligence,  and  is  liable  for  the  slightest  neg- 
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ligence  against  which  prudence  and  foresight  could  have  guarded,  and  la 
held  to  the  utmost  care  in  the  removal  of  obstructions,  repair  of  bridges 
and  switches,  and  all  other  matters  properly  pertaining  to  the  condition 
and  safety  of  its  track.  Consequently  the  degree  of  care  exacted  from  the 
company  for  a  passenger  is  greater  than  that  to  be  exercised  in  respect  to  a 
stranger  or  trespasser.  Hence  there  are  cases  where  contributory  negli- 
gence on  the  part  of  a  stranger  or  trespasser  would  entirely  defeat  a  re- 
covery, unless  gross  or  wanton  negligence  were  brought  home  to  the 
defendant,  but,  had  such  person  stood  in  the  relation  of  a  passenger,  his 
contributory  negligence  would  relieve  the  company  of  the  duty  to  exercise 
that  extreme  care  ordinarily  exacted,  but  would  still  leave  it  liable  for  the 
failure  to  use  ordinary  precautions  for  the  safety  of  such  passenger  after 
his  danger  had  been  discovered,  or  brought  to  its  notice,  if  by  its  use  the 
injury  could  have  been  avoided. 

ARM  ON  WINDOW  SILL  NOT  NEGLIGENCE  PER  SE.^to.  To  rest 
the  arm  upon  the  window  sill  of  a  car,  provided  it  does  not  protrude,  is 
not  negligence  j^er  se;  but  if  it  does  protrude,  the  act  becomes  negligent, 
in  the  contemplation  of  law. 

INSTRUCTIONS.  — II.  Where  an  instruction  is  ambiguous  and  equivocal, 
and  would  not  readily  be  comprehended  by  the  average  juryman,  the  court 
should  not  refuse  to  grant  it,  if  by  so  doing  the  jury  might  be  misled;  bat, 
if  it  be  correct  upon  one  construction  of  it,  the  court  should  properly  mod- 
ify it  so  as  to  remove  the  ambiguity,  and  make  it  clearly  intelligible  to  the 
jury,  and,  after  such  modification,  grant  It ;  or  the  court  should  grant  it, 
with  an  explanation  giving  it  the  meaning  which  will  make  It  proper  (i). 

Appeal  from  judgment  for  plaintiff.  The  facts  appear  in  the 
opinion.     Judgment  reversed. 

C.  W.  Daily  and  L.  D.  Strader,  for  plaintiff  in  error. 

A.  B.  Parsons,  B.  B.  Dovener,  and  J.  J.  Coniff,  for  defend- 
ant in  error. 

Liucas,  President* — This  was  an  action  on  the  case  brought 
by  the  plaintiff  to  recover  damages  for  personal  injury  received  on 
the  defendant's  railway  train  in  the  county  of  Tucker,  on  or  about 
the  22d  day  of  July,  1889.  The  defendant  appeared  to  the  action, 
and  demurred  to  the  declaration,  and  to  each  count,  but  the  de- 
murrer was  overruled.  After  the  evidence  was  all  in,  the  defendant 
moved  to  exclude  the  whole  evidence,  which  motion  was  like- 
wise overruled.  Defendant  asked  certain  instructions,  which  were 
refused,  and  it  also  objected  to  certain  instructions  which  were 
given  at  the  prayer  of  the  plaintiff,  and  to  such  action  of  the  court 
the  defendant  reserved  exceptions.  Finally,  after  trial  and  verdict 
in  favor  of  the  plaintiff  for  the  sum  of  $8,500  and  costs,  the  defendant 

I.  See  abstract  of  subsequent  decision  in  the  Carrico  case,  the  case  next 
reported  herein. 
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moved  the  court  to  set  aside  the  verdict  and  award  a  new  trial, 

which  motion  the  court  refused,  and  the  defendant  again  ex- 
cepted. 

The  first  assignment  of  error  is  upon  the  demurrer  to  the  decla- 
ration. The  declaration  contains  three  counts,  which  differ  only  in 
the  description  of  the  injury  sustained,  which,  as  it  seems,  con- 
sisted in  crushing  the  plaintiff's  arm  in  such  manner  as  to  render 
amputation  necessary  at  the  socket  of  the  shoulder.  In  the  case 
of  Dun  z'.  Railroad  Co.,  78  Va.  645  (i),  it  seems  to  have  been 
held  error  to  overrule  a  demurrer  to  a  similar  declaration,  which 
stated,  however,  that  the  injured  arm  was  "  resting  in  the  open 
window  of  the  car,  and  protruding  a  slight  distance,  to  wit,  the 
distance  of  two  inches,  out  of  said  window."  Without  criticising 
the  opinion  of  the  court  in  that  case,  we  may  say  there  was  no 
such  defect  in  the  declaration  in  the  case  we  are  now  considering. 
It  is  well  settled  in  this  State  that  the  plaintiff  need  not  in  his 
declaration  aver  that  he  was  not  guilty  of  contributory  negligence, 
that  being  a  matter  of  defense  to  be  alleged  and.  proved,  if  it  exist, 
by  the  defendant.  Washington  v.  Railroad  Co.,  17  W.  Va.  190; 
Johnson  v.  Railroad  Co.,  25  W.  Va.  571 ;  Sheff  v.  Huntington,  16 
W.  Va.  307;  Berns  v.  Gaston  Gas  Coal  Co.,  27  W.  Va.  285,  point 
2  syllabus.  There  was  no  error,  therefore,  in  overruling  the  de- 
murrer to  the  declaration. 

The  next  assignment  is,  that  the  court  erred  in  not  sustaining 
the  motion  to  exclude  the  whole  evidence.  It  appears  from  the 
record  that  this  motion  was  submitted  after  all  the  evidence  had 
been  introduced,  both  for  the  plaintiff  and  defendant,  and  that  it 
was  based,  not  on  any  ground  of  incompetency  or  variance,  **  but 
because  insufRcient  to  sustain  the  issue  on  the  part  of  plaintiff." 
We  do  not  think  that  such  a  motion  can  be  sustained,  after  the 
defendant  has  introduced  his  own  evidence. 

In  the  case  of  Wandling  v.  Straw,  it  is  said,  in  the  sixth  point 
of  the  syllabus:  "Where  all  the  evidence  introduced  by  the 
plaintiff  on  the  trial  of  his  action  is  clearly  insufficient  to  sus- 
tain a  verdict  in  his  favor,  should  such  verdict  be  rendered,  it  is 
error  in  the  court  to  overrule  the  defendant's  motion  to  exclude 
such  evidence  from  the  jury,  if  made  before  any  evidence  be  offered 
for  the  defendant."     25  W.  Va.  692. 

I.  Reported  in  this  volume,  page  354,  ante. 
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Also  in  the  following  cases  decided  by  this  court  the  motion  was 
to  exclude  the  plaintiff's  evidence,  viz:  Johnson  v.  Railroad  Co.,  • 
25  W.  Va.  571 ;  James  v.  Adams,  16  W.  Va.  245  ;  Dresser  v. 
Transportation  Co.,  8  W.  Va.  559;  Smith  v.  County  Court,  33  W. 
Va.  717,  II  S.  E.  Rep.  i ;  Bon  Aqua  Imp.  Co.  v.  Standard  Fire 
Ins.  Co.,  34  W.  Va.  766,  12  S.  E.  Rep.  771. 

I  have  not  been  able  to  find  any  case  in  which  the  defendant 
was  permitted  to  exclude  his  own  evidence  from  the  consideration 
of  the  jury,  as  was  asked  to  be  done  in  this  case ;  nor  have  I 
been  able  to  find  any  case  in  our  court  where  the  motion  was  sus- 
tained to  exclude  the  plaintiff's  evidence,  after  the  defendant  had 
taken  chances  by  offering  his  own.  If  there  be  any  such  case,  I 
would  say  that  it  is  contrary  to  the  earlier  decisions  of  this  court, 
and  was  sustained  through  inadvertence.  The  rule  of  practice  in 
the  courts  of  this  State  does  not  and  ought  not  to  allow  a  motion 
on  the  part  of  the  defendant  to  exclude  all  of  the  evidence  to  be 
entertained  after  the  defendant  has  given  in  all  of  his  own  evidence 
to  sustain  his  defense. 

Independently  of  this  objection  the  motion  should  have  been 
overruled,  upon  the   ground  that  there  was  evidence  tending  to 
support  the  plaintiff's  case  as  stated  in  his  declaration.    In  the  last 
opinion  which  this  court  has  rendered,  before  the  present  term,  in 
reference  to  a  motion  to  exclude  evidence,  it  is  said:   "I  do  not 
now  propose  to  consider  the  practice  of  motions  to  exclude  evi- 
dence from  the  jury  further  than  what  may  relate  to  one  point 
involved  in  this  case.     Incompetent  evidence  is  often  excluded. 
A  document  permitted  to  be  read,  with  a  promise  to  prove  its 
execution,  which  is  not  done,  may  be  then  excluded ;  and  so  in 
other  cases.     But  our  courts  cannot  compel  the  plaintifiF  to  suffer 
nonsuit,  although  the  result  is  not  final.     He  has  a  right  to  have 
his  case  go  to  the  jury.     But  the  court  can  instruct  the  Jury  that 
unless  they  believe  from  the  evidence  certain  facts,  there  being  as 
to  one  or  more  of  them  no  evidence  or  no  proper  evidence,  then 
they  shall  find  for  defendant.     So  in  a  proper  case  the  court  may 
virtually  instruct  the  jury  if  they,  from  the  evidence,  believe,  etc.^ 
then  to  find  for  the  plaintiff  or  defendant,  as  the  case  may  be. 
But  I  do  not  understand  the  law  to  be  that  a  motion  to  exclude  or 
to  strike  out  can,  at  the  option  of  the  party,  be  made  in  all  cases 
to  take  the  place  of  a  demurrer  to  evidence.    If  it  can,  it  puts  it  in 
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the  power  of  the  party  making  the  motion  to  get  the  benefit 
without  the  risk  of  a  demurrer  to  evidence,  and  leads  to  the 
multiplication  of  trials  at  law,  and  to  indefinite  protraction  of  the 
litigation."  Bon  Aqua  Imp.  Co.  v.  Standard  Fire  Ins.  Co.,  34  W* 
Va.  766,  12  S.  E.  Rep.  771. 

I  believe  the  first  leading  case  in  which  this  court  had  occasion 
to  review  the  action  of  the  Circuit  Court  upon  a  motion  to  exclude 
the  plaintiff's  evidence  was  the  case  of  Dresser  v.  Transportation 
Co.,  8  W.  Va.  553.  I  have  been  unable  to  find  any  case  in  the 
Reports  of  the  State  of  Virginia  which  would  be  authority  for  this 
court  I  am  constrained  to  believe  that  the  practice  was  an  im- 
portation from  other  States,  which  has  been  ingrafted  upon  our  own 
procedure  in  a  manner  not  entirely  in  accordance  with  the  spirit  of 
our  former  decisions.  Looking  to  the  manner  in  which  this  prac- 
tice has  been  abused  in  some  of  the  Circuit  Courts  of  the  State,  I 
cannot  refrain  from  expressing  a  regret  that  when  it  first  made  its 
appearance  in  this  court  it  was  not  met  by  the  declaration  which 
was  made  in  the  Supreme  Court  of  Missouri,  as  follows:  "There 
is  no  law  in  this  State  authorizing  the  court  at  the  close  of  plain- 
tiffs case  to  strike  out  his  testimony  on  the  ground  that  the  same 
is  insufficient  to  make  out  a  case  for  plaintiff."  McFarland  v. 
Bellows,  49  Mo.  311.  Unfortunately,  however,  the  practice  is  now 
too  firmly  established  by  cases  of  binding  authority  to  be  shaken, 
and  all  that  we  can  do  is  to  define  its  legitimate  limits,  and 
restrain  its  exercise  by  such  accurate  and  proper  definition. 

In  the  first  place,  where  all  of  the  plaintiff's  evidence  is  incom- 
petent, as  was  the  case  in  Wandling  v.  Straw,  25  W.  Va.  692,  it 
may  be  excluded  on  motion  of  the  defendant  made  before  he  has 
given  in  his  own  evidence.  In  that  case  the  plaintiffs  evidence 
was  an  attempt  by  parol  to  contradict  a  record,  and  it  was  there- 
fore plainly  improper. 

Secondly.  If  the  evidence  of  the  plaintiff  is  incompetent  by  rea- 
son of  its  tendency  to  prove  a  case  fatally  at  variance  with  the 
allegations  of  the  declaration,  it  should  be  excluded.  Thus,  in  the 
leading  case  of  Dresser  v.  Transportation  Co.,  although  the  sylla- 
bus  of  the  case  has  set  the  unfortunate  example  of  introducing 
this  motion  to  exclude  evidence  for  insufficiency,  the  motion,  as 
will  be  perceived  from  the  opinion  of  the  court,  was  in  reality 
based  **upon  the  ground  of  a  material  variance"  between  the 
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plaintiff's  evidence  and  his  declaration.  The  plaintiff  has  declared 
in  assumpsit  upon  an  alleged  contract  of  sale,  without  any  special 
count,  and  the  court  found  the  evidence  was  entirely  incompetent 
on  the  ground  of  variance  and  total  irrelevancy.  Again,  in  James 
V.  Adams,  the  motion  was  based  upon  the  same  ground,  viz,: 
*'  because  the  contract  proven  is  variant  from  that  alleged  in  the 
declaration";  and  this  court  held  that  the  motion  should  have 
been  sustained  upon  the  ground  stated.  i6  W.  Va.  245,  250, 
263. 

Thirdly.  The  motion  may  be  entertained  (if  made  at  the  proper 
time)  when  based  upon  the  insufficiency  of  the  plaintiff's  evi- 
dence, with  the  qualification,  however,  that  such  evidence  must 
not  tend  in  any  degree,  however  slight,  to  prove  the  plaintiff's 
case.  If  it  tend  to  prove  the  plaintiff's  case  in  any  degree  what- 
ever, the  case  cannot  be  withdrawn  from  the  jury.  The  motion 
can  never  prevail  or  be  sustained  because  the  court  may  think  the 
weight  of  evidence  is  against  the  plaintiff. 

It  is  within  these  limits  that  this  court  has  confined  this  motion, 
as  I  shall  now  proceed  to  show,  nor  are  we  inclined  to  extend 
them  in  the  slightest  degree,  or  to  relax  the  strictness  of  the  rule. 
In  the  leading  case  of  Dresser  v.  Transportation  Co.,  the  evidence, 
as  we  have  seen,  was  incompetent,  but  it  was  also  insufficient,  and, 
in  delivering  the  opinion,  it  is  said,  on  page  559:  "The  evidence 
does  not  tend  to  support  either  of  the  common  counts.  It  does 
not  show  or  tend  to  show  a  sale  of  the  oil  to  the  defendant  by 
the  plaintiff,  but  the  contrary." 

In  the  case  of  James  v.  Adams,  16  W.  Va,  260,  Judge  Green, 
in  delivering  the  opinion,  says:  "The  Circuit  Court  did  not  err  in 
refusing  on  the  defendant's  motion  to  exclude  from  the  jury  all  the 
testimony  of  the  witnesses  to  prove  or  tending  to  prove  the  mar- 
ket value  of  the  stock  or  goods  in  the  declaration  mentioned,"  etc. 

Again,  in  Franklin  v.  Geho,  it  is  said  by  Judge  Green,  in  deliv- 
ering the  opinion,  that,  on  a  motion  to  exclude  the  plaintiffs  evi- 
dence, it  should  be  "  most  benignly  interpreted  in  favor  of  the 
plaintiff."  30  W.  Va.  27,  3  S.  E.  Rep.  168.  In  the  case  of  Ger- 
ity's  Adm'x  v.  Haley,  29  W.  Va.,  on  page  loi,  11  S.  E.  Rep.  902. 
Judge  Green  uses  the  same  language. 

In  the  case  of  Meyer  v.  Marshall,  34  W.  Va.  47,  1 1  S.  E.  Rep. 
731,  in  delivering  the  opinion  of  the  court,  Snyder,  P.,  says:    "In 
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all  cases  where  there  is  a  controversy  as  to  whether  or  not  a  full 
settlement  has  been  made  by  the  parties,  the  question  whether  or 
'  not  a  settlement  was  in  fact  made  is  one  for  the  jury  and  not  for 
Ae  court  It  follows,  therefore,  that  the  court  did  not  err  in  re- 
fusing to  strike  out  the  plaintiff's  evidence  relating  to  the  items 
embraced  in  the  alleged  settlement ;  and  it  also  follows,  as  a  fur- 
ther and  necessary  consequence,  that  the  court  did  not  err  in  re- 
fusing to  strike  out  all  of  the  plaintiff's  evidence."  This  last  case 
establishes  the  principle  that  where  the  plaintifTs  claim  is  divisible, 
and  any  of  his  evidence  tends  to  prove  any  portion  of  his  claim 
which  is  properly  the  subject  of  proof,  the  whole  of  his  evidence 
cannot  be  stricken  out,  though  such  portions  may  be  excluded  as 
relate  to  improper  items,  and  are,  therefore,  incompetent. 

Tested,  therefore,  by  the  rules  of  practice  and  principles  es- 
tablished by  our  own  court,  it  is  quite  manifest  that  there  was  no 
error  in  the  refusal  of  the  Circuit  Court  to  strike  out  all  the  evi- 
dence. 

The  third  assignment  is  the  error  of  the  court  as  alleged  in 
refusing  to  give  instructions  Nos.  2  and  3  as  asked  by  the  de- 
fendant. 

Before  proceeding  to  consider  the  question,  it  may  be  well  to 
collate  a  few  general  principles,  as  they  are  to  be  deduced  from 
the  decisions  of  our  own  court.  Negligence  is  generally  a  mixed 
question  of  law  and  fact.  No  doubt  can  be  entertained  that  this 
court  recognizes  the  principle  that  there  is  such  a  thing  as  negli- 
gence per  se  or  legal  negligence,  just  as  there  is  such  a  thing  as 
legal  fraud.  In  cases  where  the  common  experience  of  mankind 
and  the  common  consensus  of  prudent  persons  have  recognized 
that  to  do  or  omit  to  do  certain  acts  is  prolific  of  danger,  we  may 
call  the  doing  or  omission  of  them  legal  negligence.  The  omis- 
sion of  a  duty  enjoined  by  law  for  the  protection  and  safety  of  the 
public  by  a  common  carrier,  or  the  doing  of  an  act  by  such  a 
carrier  which  by  common  experience  and  consensus  of  mankind 
would  create  danger  to  passengers,  is  legal  negligence.  To  give 
an  illustration  of  legal  negligence,  I  think  we  should  have  no  dif- 
ficulty in  deciding  that  for  a  passenger  to  ride  in  a  fast-going 
passenger  coach,  with  his  arm  protruding  beyond  the  window  of  a 
car  is  negligence  in  law;  so,  on  the  other  hand,  for  a  railroad 
company  to  pile  stones  in  such  dangerous  proximity  to  its  track 
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as  to  forbid  the  passage  of  a  flying  passenger  car  without  striking^ 
or  abrading  a  coach  or  coaches  is  negligence  in  law. 

In  regard  to  contributory  negligence,  the  law  is  well  settled  in 
this  State.  The  general  rule  is,  that  if  the  negligence  is  mutual, 
there  can  be  no  recovery.  But  to  this  rule  there  are  well-defined 
exceptions. 

First.  If  the  injury  would  have  happened  just  the  same, 
although  the  plaintiff  had  been  in  nowise  negligent,  his  negligence 
will  not  prevent  his  recovery.  For  example,  although  it  is  negli- 
gence in  a  passenger  to  ride  with  his  arm  or  elbow  protruding 
from  a  window,  yet  if  the  injury  would  have  occurred  had  his  arm 
not  protruded,  then  he  is  not  precluded  from  a  recovery.  2  Wood, 
R'y  Law,  1257. 

Secondly.  If  the  defendant  in  a  suit  of  this  sort,  after  he  has 
discovered  the  dangerous  exposure  of  the  plaintiff,  refuses  or  neg- 
lects to  observe  any  care  or  precaution  to  prevent  injury,  he  will 
be  held  liable.  Washington  v.  Railroad  Co.,  17  W.  Va.  190; 
Johnson  v.  Railroad  Co.,  25  W.  Va.  571 ;  Sheff  v.  Huntington, 
16  W.  Va.  307. 

It  is  scarcely  necessary  to  add  that  when  a  party  is  confessedly- 
guilty  of  what  is  called  "  legal  negligence,"  or  when  it  is  so  proven 
by  the  evidence,  the  burden  devolves  upon  him  to  bring  himself 
within  some  recognized  exception  to  the  legal  presumption,  if  he 
would  escape  liability.  Thus,  if  a  plaintiff  injured  on  a  train  of 
cars  confesses  or  is  proved  to  have  been  riding,  when  the  injury- 
occurred,  with  his  arm  or  other  injured  member  protruding  from 
the  window,  the  burden  devolves  upon  him  to  show  that  the  in- 
jury would  have  been  inflicted  had  no  portion  of  his  body  been 
exposed,  or  that  the  defendant,  after  knowing  or  being  informed 
of  his  danger,  did  not  take  ordinary  care  or  precaution  to  prevent 
the  injury.     Davies  v.  Mann,  lO.Mees.  &  W.  546  (i). 


I.  In  Davies  v,  Mann,  10  M.  &  W. 
546,  an  action  for  killing  an  ass, 
which  the  declaration  alleged  to  have 
been  lawfullj  upon  the  highway  when 
it  met  its  death,  it  appeared  that  the 
animal,  fettered  by  the  forefeet,  had 
been  placed  on  the  highway  by  the 
plaintiff,  and  was  killed  by  being  una- 
ble to  get  away  from  the  defendant's 


wagon,  which,  without  its  drhrer, 
coming  at  a  smartish  pace  along  the 
road  :  Held,  that  the  jury  was  prop- 
erly directed,  that,  although  it  was  an 
illegal  act  on  the  part  of  the  plaiotifiT 
to  put  the  animal  on  the  highway^ 
still,  unless  its  being  there  was  the 
immediate  caus^  of  the  accident,  the 
plaintiff  was  entitled  to  recover. 
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Upon  the  other  hand,  it  is  the  absolute  duty  of  a  railroad  com- 
pany to  keep  its  track  free  from  dangerous  obstructions  of  every 
sort;  and,  when  a  passenger  is  injured  by  reason  of  any  such 
obstruction  upon  its  road,  the  burden  devolves  upon  it  to  prove 
that  the  accident  was  the  result  of  the  plaintiff's  own  negligence, 
or  that  the  most  thorough  and  conscientious  diligence  could  not 
have  foreseen  and  prevented  the  injury.  Neither  can  the  com- 
pany relieve  itself  from  responsibility  in  regard  to  the  condition 
and  construction  of  its  road,  by  undertaking  to  confide  these  duties 
to  other  hands,  no  matter  what  precaution  it  may  have  taken  in 
selecting  such  agencies.      Railroad  Co.  v,  Sanger,  15  Gratt.  230 

(i),  and  Searles  v.  Railroad   Co.,  32  W.  Va.  370,  9  S.  E.  Rep. 
248. 

I  will  now  proceed  to  cite  additional  authorities  which  sustain 
the  law  in  all  essential  particulars  as  I  have  already  laid  it  down : 
2  Wood,  R*y  Law,  1178,  1199,  with  notes;  Ror.  R.  R.  1066,  with 
notes;  Riley  v.  Railroad  Co.,  27  W.  Va.  145',  Cooper  v.  Railroad 
Co.,  24  W.  Va.  37;  Nuzum  v.  Railroad  Co.,  30  W.  Va.  228,  4  S. 
E.  Rep.  242 ;  Railroad  Co.  v,  Wightman,  29  Gratt.  43 1  (2) ; 
Hardy  v.  Railroad  Co.,  74  N.  C.  734. 

We  come  now  to  consider  the  instructions,  or  such  of  them  as 
have  been  embodied  in  the  records  as  containing  error,  as  follows : — 

Plaintiffs  instructions:  "No.  4.  The  court  instructs  the  jury 
that  if  they  believe  from  the  evidence  that  the  plaintiff  was  injured 
by  being  struck  by  a  stone  standing  in  dangerous  proximity  to  the 
defendant's  railroad  track,  and  that  the  position  of  said  stone  was 
known  to  the  defendant  or  the  agent  of  said  defendant,  or  might 
have  been  known  to  them  by  the  use  of  ordinary  care  and  dili- 
gence, and  there  was  such  negligence  of  said  agents,  of  said  de- 
fendant in  failing  to  remove  such  stone,  or  in  failing  to  use  care 
and  diligence  in  ascertaining  whether  said  stone  was  in  dangerous 
proximity,  such  negligence  of  said  agents  was  the  negligence  of 
the  defendant." 

"  No.  7.  If  the  jury  believe  from  the  evidence  that  the  defend- 
ant company,  while  using  its  track  for  the  carriage  of  passengers 
engaged  in  a  work  to  be  done  on  its  road,  and  in  the  immediate 
proximity  to  the  track,  negligence  in  the  performance  of  which 

I.  Reported  in  this  volume,  page  2.  See  abstract  of  this  case,  page 

3166,  ant€n  366,  ante. 


430  American  Negligence  Cases. 

would,  in  the  estimation  and  opinion  of  a  reasonably  cautious  per* 
son,  involve  the  hazard  of  obstructions  to  the  passage  of  the  cars, 
and  an  accident  to  a  passenger  is  caused  by  an  obstruction  aris- 
ing from  negligence  in  the  performance  of  the  work,  it  is  no  de- 
fense to  show  merely  that  they  had  placed  the  work  in  the  hands 
of  a  contractor,  and  that  the  obstruction  was  caused  by  the  care- 
lessness of  one  of  his  employees." 

"No.  8.  The  court  instructs  the  jury  that  if  they  believe  froni 
the  evidence  that  the  agents  or  servants  of  the  defendant  in  charge 
of  the  passenger  train  on  which  the  plaintiff  was  being  conveyed 
were  in  a  position  to  see  said  pile  of  stone,  or  might  have  seen 
said  stone  and  its  dangerous  proximity  to  the  railroad  track  of  the 
defendant  by  the  use  of  ordinary  care,  and  could  thereby  have 
prevented  the  injury  to  the  plaintiff  by  stopping  said  train,  and 
failed  to  do  so,  then  the  negligence  of  said  servants  is  the  negli- 
gence of  the  defendant,  and  the  plaintiff  can  recover;  and  the 
court  instructs  the  jury,  further,  that  it  is  immaterial  whether  the 
said  servants  did  see  said  stone ;  it  was  their  duty  to  do  so." 

"No.  ID.  Though  the  plaintiff  may  have  been  guilty  of  negli- 
gence, and  although  that  negligence  may  have  contributed  to  the 
injury,  yet  if  defendant  could,  by  the  exercise  of  ordinary  care  and 
diligence,  have  avoided  the  injury,  the  plaintifTs  negligence  will 
not  excuse  or  relieve  the  defendant  from  liability." 

•*  No.  1 1,  The  jury  are  instructed  that  if  they  believe  from  the 
evidence  that  the  plaintiff's  arm  was  resting  on  the  sill  of  the 
window,  the  placing  of  his  arm  on  the  window  sill  of  the  passenger- 
car  window  by  the  plaintiff  was  not  necessarily  contributory  negii* 
gence  on  his  part." 

"No.  12.  The  jury  are  instructed  that  when  the  negligence  of 
one  who  inflicts  an  injury  is  subsequent  to  and  independent  of  the 
carelessness  of  the  persons  injured,  and  if  ordinary  care  on  the 
part  of  the  one  whose  negligence  caused  the  injury  could  have 
discovered  the  carelessness  of  the  person  injured  in  time  to  have 
avoided  the  injury,  there  is  no  contributory  negligence,  because 
the  fault  of  the  injured  party  becomes  remote  in  the  chain  of 
causation.  The  proximate  cause  of  the  injury  is  the  active  and 
efficient  cause,  and  not  the  mere  condition  or  occasion  of  it." 

Defendant's  instructions:  "No.  2.  The  court  further  instructs 
the  jury  that,  even  if  the  evidence  does  show  that  the  defendant 
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was  negligent  in  allowing  the  stone  spoken  of  in  evidence  to  be 
piled  in  dangerous  proximity  to  its  track,  or  in  not  discovering  and 
removing  them,  yet,  the  plaintiff  cannot  recover  if  the  jury  further 
believe,  that  the  plaintiff  contributed  directly  to  an  injury  com- 
plained of  by  allowing  his  arm,  or  part  of  it,  to  protrude  beyond 
the  outer  surface  of  the  car." 

"No.  3.  The  court  instructs  the  jury,  further,  that  if  they  be- 
lieve from  the  evidence  that  the  plaintiff  allowed  his  arm  to  pro- 
trude beyond  the  outer  surface  of  the  car  in  which  he  was  riding, 
and  that  but  for  such  action  on  his  part  the  injury  to  him  would 
not  have  occurred,  then  he  was  guilty  of  contributory  negligence, 
and  the  jury  should  find  for  the  defendant,  although  they  may  be- 
lieve the  defendant  was  guilty  of  negligence  in  allowing  the  stones 
piled  where  they  were." 

First,  as  to  those  of  the  plaintiff,  Nos.  4,  7,  and  1 1  seem  to  be 
irec  from  objection,  and  it  was  not  error  to  give  them  to  the  jury. 
No.  8,  on  the  other  hand,  is  erroneous  in  two  respects.     It  attrib- 
utes, as  legal  negligence  on  the  part  of  the  defendant,  a  failure  to 
stop  the  train.     It  undoubtedly  would  be  legal  negligence  on  the 
part  of  the  company  to  permit  an  obstruction  so  close  to  its  track 
as  to  abrade  or  strike  one  of  its  coaches  in  a  manner  calculated  to 
injure  passengers ;  but  this  is  as  far  as  we  can  go,  and,  if  the  plain- 
tiff wished  to  call  attention  to  evidence  tending  to  prove  that  it  was 
willful  and  reckless  negligence  not  to  stop  the  train  in  certain  con- 
tingencies, and  under  certain  conditions,  he  should  have  stated  his 
case  hypothetically.     So,  also,  at  the  conclusion,  he  states  posi- 
tively in  this  instruction  that  it  was  the  duty  of  the  defendant's 
servants  to  see  this  obstruction,  instead  of  submitting  that  question 
to  the  jury  as  a  question  of  fact. 

By  examining  the  case  of  Baylor  v.  Railroad  Co.,  9  W.  Va.  270, 
\i  will  be  found  that  while  the  company  are  bound  to  adopt  the 
ordinary  precautions  to  discover  danger  as  well  as  to  avoid  its 
consequences,  yet  the  fact  whether  they  ought  to  have  discovered 
it  or  not  is  a  (question  for  the  jury,  under  all  the  circumstances  of 
the  case.  I  may  here  remark  that  it  is  frequently  erroneous,  and 
always  dangerous,  for  a  party  to  embody  circumstances  embracing 
only  a  portion  of  the  evidence,  and  to  instruct  the  jury  that  should 
they  believe  or  disbelieve  they  must  find  a  verdict  absolutely  in 
favor  of  the  party  asking  the  instruction.     The  instruction  we  are 
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now  considering  leaves  out  of  view  entirely  the  evidence  of  con- 
tributory negligence,  and  is,  for  that  reason  also,  erroneous. 

Instruction  No.  lO.  I  am  aware  that  this  instruction  is  based 
upon  the  language  of  the  first  point  in  the  syllabus  of  Downey  v. 
Railroad  Co.,  28  W.  Va.  732.  This  language,  however,  must  be 
taken  in  connection  with  that  used  in  the  opinion,  and  with  the 
qualifications  which  accompany  it  elsewhere  in  the  syllabus.  In 
the  opinion  it  is  said  on  page  737:  — 

''The  fact  that  one  has  carelessly  put  himself  in  a  place  of 
danger  is  never  an  excuse  for  another  purposely  or  recklessly 
injuring  him.  In  such  case,  it  may  be  said  that  the  negligence  of 
the  party  injured  in  putting  himself  in  a  position  of  danger  was 
merely  the  condition  or  remote  cause  of  the  injury,  while  the  sub* 
sequently  intervening  negligence  of  the  other  party  was  the 
immediate  or  proximate  cause.  Even  the  criminal  is  not  out  of 
the  protection  of  the  law,  and  is  not  to  be  struck  down  with  im- 
punity by  other  persons.  This  is  not  a  substantive  legal  proposi- 
tion, but  simply  a  qualification  of  the  general  rule  which  affirms 
that  in  an  action  for  negligence  the  plaintiff  can  not  succeed  if  it  is 
found  by  the  jury  that  he  has  himself  been  guilty  of  any  negligence 
or  want  of  ordinary  care  which  contributed  to  cause  the  injury. 
The  qualification  is  that  though  the -plaintiff  may  have  been  guilty 
of  negligence,  and  although  that  negligence  may  in  fact  have  con- 
tributed to  the  injury,  yet  if  the  defendant  could  in  the  result,  by 
the  exercise  of  ordinary  care  and  diligence,  have  avoided  the 
injury,  the  plaintiffs  negligence  will  not  excuse  nor  relieve  him 
from  liability.  It  is  not  sufficient  that  the  defendant  sees  or  knows 
the  plaintiff  has  negligently  placed  himself  in  a  position  of  danger 
which  may  possibly  result  in  his  injury,  but  the  situation  must 
appear  to  be  such  that,  unless  the  defendant  uses  extraordinary 
care  and  efforts  to  avoid  it,  injury  must,  according  to  the  ordinary 
course  of  events,  result  to  the  plaintifiF." 

I  understand  the  meaning  which  this  language,  by  implication, 
at  least,  conveys,  amounts  substantially  to  declaring  that,  where 
the  plaintiff  is  himself  guilty  of  contributory  negligence,  the  de- 
fendant will  escape  liability,  with  the  qualification  that,  if  the 
injury  would  have  occurred  notwithstanding  the  exposure  of  tbe 
defendant,  the  plaintiff  shall  be  held  responsible  for  the  exercise  of 
ordinary  care  and  diligence;    but  if  the  injury  would  not 
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occurred  had  the  plaintiff  not  exposed  himself,  in  that  case  the 
defendant  is  held  liable  only  for  gross  negligence,  or  wanton  and 
wfli/ul  dereliction.  To  maintain  that  in  ordinary  cases  the  defend- 
ant is  held  to  the  same  degree  of  care,  where  there  is  contributory 
negligence,  as  in  cases  where  there  is  no  such  default  on  the  part 
of  the  plaintiff,  would  be  to  cut  up  by  the  roots  the  whole  doctrine 
of  contributory  negligence ;  and,  though  the  qualification  to  the 
doctrine  is  stated  in  various  ways  by  the  text-writers  and  by  this 
court,  these  statements,  when  analyzed,  amount  in  substance  to 
saying  that  contributory  negligence  on  the  part  of  the  plaintiff 
renders  the  defendant  liable  only  for  gross  or  wanton  or  willful 
lieglect,  where  otherwise  he  would  be  held  liable  for  slight  or  or- 
dinary negligence. 

While  this  is  the  general  principle,  it  is  necessary  to  observe 
that  in  the  transportation  of  its  passengers  a  railroad  company  is 
bound  to  exercise  more  than  ordinary  care  and  diligence ;  it  is 
//able  for  the  slightest  negligence  against  which  prudence  and 
foresight  could  have  guarded,  and  held  to  the  utmost  care  in  the 
removal  of  obstructions,  repair  of  bridges  and  switches,  and  all 
other  matters  properly  pertaining  to  the  condition  of  its  track. 
Riley  V,  Railroad  Co.,  27  W.  Va.  145  ;  Cooper  v.  Railroad  Co.,  24 
W.  Va,  37;   Railroad  Co.  v.  Wightman,  28  Gratt.  431  (i). 

Consequently  the  degree  of  care  exacted  from  the  company  to  a 
passenger  is  greater  than  that  to  be  exercised  in  respect  to  a 
stranger  or  a  trespasser.  There  are  cases,  therefore,  where  the 
contributory  negligence  on  the  part  of  a  trespasser,  as  in  the  case 
of  Spicer  v.  Railroad  Co.,  34  W.  Va.  514,  12  S.  E.  Rep.  553,  will 
entirely  defeat  a  recovery  unless  gross  or  wanton  negligence  is 
brought  home  to  the  defendant ;  but,  had  such  person  stood  in  the 
relation  of  a  passenger,  his  contributory  negligence  would  relieve 
the  company  of  the  duty  of  that  extreme  care  ordinarily  existing,  but 
would  still  leave  it  liable  for  the  failure  to  use  ordinary  precautions 
for  the  safety  of  such  passenger  after  his  danger  had  been  dis- 
covered. 

Thus  interpreted,  the  syllabus  in  Downey  v.  Railroad  Co.  (28 
W.  Va.  732),  would  be  literally  accurate;  and  instruction  No.  10, 
which  we  are  considering,  ought  to  have  been  given  with  the  modi- 
fication that  defendant  is  liable,  if,  after  having  notice  (if  the  jury 

I.  See  page  366,  ai»/«. 
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so  find)  of  plaintiff's  dangerous  exposure,  the  defendant  did  not 
exercise  ordinary  care  and  diligence  to  prevent  his  injury. 

Instruction  No.  1 1  would  ordinarily  be  correct  if  construed  to- 
mean,  by  using  the  words,  "on  the  window  sill,"  that  there  was  no 
protrusion  beyond ;  but,  under  the  circumstances  of  this  case,  the 
court  ought  to  have  modified  the  instruction  in  such  manner  as  to 
make  the  distinction  quite  plain  to  the  minds  of  the  jury,  vis,,  that 
to  rest  the  arm  on  the  window  sill  of  a  car,  provided  it  does  not 
protrude,  is  not  negligence  per  se ;  but,  if  it  does  protrude,  the  act 
becomes  negligence  in  contemplation  of  law. 

Instruction  No.  12,  is  ambiguous  and  obscure,  and  would  not 
readily  be  comprehended  by  the  average  juryman.  In  the  case  of 
Railroad  Co.  v,  Polly,  14  Gratt.  447,  and  Ward  v.  Chum,  18- 
Gratt.  801,  it  was  held  that  where  an  instruction  is  equivocal,  be- 
ing correct  on  one  construction  of  it,  the  court  should  not  refuse 
to  give  it,  but  should  give  it  with  such  explanations  as  to  insure 
its  being  understood  by  the  jury.  This  amounts  to  saying,  per« 
haps,  that  the  court  should  properly  modify  it  so  as  to  make  i 
clearly  intelligible  to  the  jury.  In  the  \\{^\.  of  what  we  have  al' 
ready  said  in  defining  "contributory  negligence"  and  its  1 
consequences,  there  would  be  little  difficulty  in  relieving  this  i 
struction  of  all  ambiguity.  The  last  sentence  should  be  omitti 
and  the  remainder  properly  modified.  See  Gas  Co.  v.  Wheeling, 
8  W.  Va.  371. 

We  come  now  to  consider  the  two  instructions  which  were  asked 
on  the  part  of  the  defendant,  and  refused  by  the  Circuit  Court 
Instruction  No.  2  was  properly  refused,  and  could  not  have  been 
properly  given  without  a  modification  conveying,  in  substance,  the 
qualification  that,  unless  the  jury  should  further  find  that,  prior  to 
the  injury,  the  defendant  had  discovered  plaintiffs  exposed  post' 
tion,  and  had  failed  to  warn  him,  or  to  take  any  care  or  precaution 
to  avoid  injuring  him. 

Instruction  No.  3  of  the  defendant  is  correct  in  so  far  as  it  de 
clares  that  allowing  one's  arm  to  protrude  through  the  window  am 
beyond  and  outside  of  the  car  is  legal  negligence ;  but  such  negli 
gence  as  we  have  already  seen,  does  not  in  every  case  preclude  ; 
recovery,  and  therefore  this  instruction  was  properly  refused 
With  respect  to  the  last  error  assigned,  that  of  refusing  to  sc 
aside  the  verdict  because  it  was  contrary  to  the  law  and  evidenc< 
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and  found  excessive  damages,  as  the  case  must  go  back  for  a  new 
trial,  it  is  not  necessary  to  discuss  the  question  here  involved,  and 
it  would  be  improper,  perhaps,  to  comment  upon  the  evidence,  or 
to  express  any  o*pinion  on  the  amount  of  damages,  if  any,  to  which 
the  plaintiff  might  be  entitled.  For  the  reasons  contained  in  this 
opinion  the  judgment  of  the  Circuit  Court  must  be  reversed,  and 
the  cause  remanded  for  a  new  trial. 
Reversed  and  remanded. 

ARM  OUT  OF  WINDOW— OBSTRUCTION  ON  TRACK 
-EVIDENCE  —  NEGLIGENCE  —  INSTR  UCTIONS.—  In 
Carrico  v.  West  Virginia,  Central  and  Pacific  Railway  Com- 
pany, 39  W.  Va.  86  (1894),  an  appeal  from  judgment  for  plaintiff 
ioT  19,000,  judgment  for  plaintiff  was  affirmed,  the  court  (per 
Braxnon,  President,)  discussing  the  case  at  length  and  citing 
many  authorities  ( i ) .  The  syllabus  of  the  case  states  the  points 
decided  as  follows  :  — 

'*  In  an  action  to  recover  damages  for  injury  to  a  plaintiff's  arm, 
necessitating  its  amputation,  it  is  not  error  to  allow  the  plaintiff  to 
exhibit  to  the  jury  the  naked  remnant  of  the  arm. 

"  The  evidence  of  a  v^pvitness  gfiven  on  a  former  trial  of  a  civil 
case,  who  has  since  died,  may  be  proven  on  a  subsequent  trial  of 
the  case. 

*^  The  long  hand  notes  made  by  the  sworn  stenographer,  who 
took  the  evidence  upon  a  former  trial  of  the  case,  are  the  best  evi- 
dence of  such  evidence  of  the  dead  witness,  and  should  be  used,  or 
the  nonproduction  thereof  legally  accounted  for,  on  a  second  trial ; 
bat  where  those  notes  show,  that  the  dead  witness  made  in  his  evi- 
dence an  illustration  merely,  and  do  not  show  what  that  illustration 
was,  or  in  any  way  convey  it  to  the  second  jury,  a  witness  may  be 
a«ed  to  prove  what  such  illustration  was. 

*'It  is  the  absolute  duty  of  a  railroad  company  to  keep  its  track 
free  from  dangerous  obstructions  of  every  sort,  so  that  its  cars  may 
pass  safely ;  and,  if  a  passenger  is  injured  by  reason  of  any  such 
obstruction  along  the  line  of  its  road,  the  burden  is  upon  it  to  prove 
that  the  accident  was  the  result  of  the  plaintiff's  own  negligence, 
or  that  the  most  thorough  and  perfect  diligence  could  not  have  fore- 
iccn  and  prevented  the  injury.  Neither  can  the  company  relieve 
itself  from  liability  as  to  the  condition  and  construction  of  its  road 
by  confiding  duties,  which  its  owes  to  passengers,  to  other  hands, 
whether  independent  contractors  or  not. 

1.  See  former  appeal,  preceding  case  reported  herein. 
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'*  The  doctrine  of  the  nonliability  of  one  for  the  negligence  of 
another  because  the  latter  is  an  independent  contractor  does  not  ap- 
ply to  relieve  the  former  from  liability  for  the  omission  of  a  duty 
imposed  upon  him  by  law  in  behalf  of  the  safety  of  the  public. 

'*  If  a  railroad  company,  while  using  its  track  for  the  carriage  of 
passengers,  engages  in  a  work  to  be  done  on  its  road,  and  in  the 
immediate  proximity  to  its  track  an  accident  happens  to  a  passen- 
ger by  reason  of  an  obstruction  of  the  track  preventing  the  safe  pas- 
sage of  the  cars,  arising  from  negligence  in  the  performance  of  the 
work,  it  is  no  defense  to  the  company  to  show  that  it  had  placed 
the  work  in  the  hands  of  an  independent  contractor,  and  that  his 
carelessness  caused  the  obstruction. 

'*To  debar  a  plaintiff  from  recovery  of  damages  for  an  injury 
from  negligence,  his  negligence  must  be  the  proximate  cause  of  the 
injury.  When  both  parties  are  chargeable  with  negligence,  the 
plaintiff  cannot  recover  if  his  negligence  contributed  in  any  degree 
to  his  injury;  but,  if  it  did  not  contribute  to  it  in  any  de- 
gree, he  may  recover,  his  negligence  not  then  being  contributory, 
because  not  the  proximate  cause  of  the  injury,  but  only  remote  from 
it,  or  collateral  to  it ;  and  the  defendant's  negligence  is  in  such  case 
the  proximate  cause  of  the  injury. 

'*  Though  the  negligence  of  the  plaintiff  be  in  character  contribu- 
tory, yet,  if  his  injury  would  have  occurred  from  the  defendant's 
negligence  just  the  same  if  the  plaintiff  had  been  in  no  wise 
negligent,  the  plaintiff  is  not  prevented  by  his  negligence  from  re- 
covery. 

*'  Though  a  plaintiff  be  chargeable  with  negligence  contributing 
to  the  injury,  yet,  if  the  defendant  know  of  the  danger  to  the 
plaintiff  arising  from  his  negligence,  and  can  by  ordinary  care  avoid 
the  injury,  but  does  not,  he  is  liable  for  his  negligence,  notwith- 
standing the  plaintiff's  negligence. 

*'  An  instruction  is  abstract  and  should  not  be  given,  if  no 
evidence  tends  to  show  the  facts  it  supposes. 

''If  an  instruction  has  been  given,  this  court  will  not  reverse  a 
judgment  of  it,  if  there  is  any  evidence  tending  to  prove  the  fact 
it  supposes,  though  that  evidence  be  very  weak  in  the  opinion  of 
this  court. 

'*  An  instruction  ought  never  to  assume  as  proven  the  facts  which 
it  supposes,  but  ought  to  be  hypothetical;  yet,  if  such  an  instruction 
has  been  given,  and  the  appellate  court  sees  from  the  record  that 
those  facts  were  proven  beyond  controversy,  and  were  conceded  or 
tacitly  conceded,  and  not  a  subject  of  controversy  on  the  trial,  such 
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improper  iDstmction  will  not  be  ground  for  reversal  if  correct  in 
law. 

'*  An  instruction  which  could  not  possibly  have  prejudiced  the 
party,  though  incorrect  or  abstract,  will  not  be  ground  for  reversal; 
but  it  must  be  very  clear  that  it  could  not  have  hurt  the  party  com* 
plaining  of  it. 

''If  a  party,  who  has  caused  to  be  submitted  to  the  jury  particu- 
lar questions  of  fact,  allow  the  jury  finding  a  general  verdict  to  be 
ducharged  without  asking  the  court  to  have  said  questions  answered, 
be  is  deemed  to  have  waived  such  answers.'* 

The  court  (per  Brannon,  President,)  cited  many  authorities  on 

the  points  decided,  among  them,  the  following :     Finn's  Case,  5 

Rand(Va.)  70;  Brogy's  Case,  loGratt.  733;  Lee's  Adm'r  v.  Hill, 

87  Va.  497,  13  S.  E.  Rep.  1052 ;  Cummings  v.  Armstrong,  34  W. 

Va.  I,  II  S.  E.  Rep.  743 ;  R.  R.  Co.  v.  Hanning,  15  Wall.  649  (7 

Am.  Neg.  Cas.  309)  ;  Powell  v.  Construction  Co.,  88  Tenn.  693, 

13  S.  W.  Rep.  619;  R.  R.  Co.  v.  Willis  (Kan.),  16  Pac.  738,  33 

Am.  &  £ng.  R.  Cas.  397,  and  note  7;  Dillon  v.  Hunt,  105  Mo. 

154,  16  S.  W.  Rep.  516;  Roddy  v.  R.  R.  Co.,  103  Mo.  334,  15  S. 

W.  Rep.  II 13;  City  of  Erie  V.  Caulkins,  85  Pa.  St.  347,  37  Am. 

Rep.  642,  and  note ;  Searle  v.  R'y  Co.,  33  W.  Va.  370,  9  S.  E.  Rep. 

248;  Robbins  v.  City  of  Chicago,  3  Black.  418;  Storrs  v.  City  of 

Utica,  17  N.  Y.  104;  R.  R.  Co.  v.  Sanger,  15  Gratt.  330  (10  Am. 

Neg  Cas.  366);  Carrico  v.  R'y  Co.,  35  W.  Va.  389,  14  S.  E.  Rep. 

12  (10  Am.  Neg.  Cas.  430);  R.  R.  Co.  9.  Wightman's  Adm'r,  39 

Gratt,  433  (10  Am.  Neg.  Cas.  366) ;  Washington  v,  R.  R.  Co.,  17 

W.  Va.  190;  Fowler  v.  R.  R.  Co.,  18  W.  Va.  579  (7  Am.  Neg. 

Cas.  105) ;  Phillips  v.  County  Court,  31  W.  Va.  477,  7  S.  E.  Rep. 

427;  R,  R.  Co.  T.  Righter,  43  N.  J.  Law,  180;  R.  R.  Co.  v.  Jones, 

95  U.  S.  439  (7  Am.  Neg.  Cas.  340);  Express  Co.  v.  Nichols,  33 

N.  J.  L41W,  434;  R.  R.  Co.  V.  Morris,  31  Gratt.  300  (7  Am.  Neg. 

Cas.  5) ;  Penn.  R.  R.  Co.  v.  Aspell,  33  Pa.  St.  149  (6  Am.  Neg. 

Cas.  225);  R.  R.  Co.  V.  Anderson's  Adm'r,  31  Gratt.  813;  R.  R. 

Co.  V.  Thomas's  Adm'r,  79  Ky.  166  (9  Am.  Neg.  Cas.  380  n)  ; 

Northern  Cent.  R'y  Co.  v.  State,  39  Md.  420;  Moakler  v.  R'y  Co., 

17  Am.  St.  Rep.  717;  Butterfield  7^.  Forrester,  11  East,  60;  Beers  v. 

R.  R.  Co.,  19  Conn.  566;  Wright  v.  R.  R.  Co.,  30  Iowa,  314; 

Short  9.  Knapp,  3  Daly,  150;    Downey  v.  Chesapeake  &  Ohio 

R:  R.  Co.,  38  W.  Va.  733;  Bloyd  v.  Pollocks,   27  W.  Va.  75; 

Hopkins  v.  Richardson,  9  Gratt.  485 ;  Wheeling  Bridge  Co.  v. 

Wheeling  &  B.  Bridge  Co.,  34  W.  Va.  155,  11  S.  E.  Rep.  1009; 

Kerr  v.  Lunsford,  31  W.  Va.  663,  8  S.  E.  Rep.  493 ;  Coffman  v. 
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Hedrick,  33  W.  Va.  130,  9  S.  E.  Rep.  65;  Snyder  v.  R.  R.  Co., 
II  W.  Va.  14;  Riley  v.  R.  R.  Co.,  37  W.  Va.  146,  161,  point  9; 
Wilson  V.  Wheeling,  19  W.  Va.  335 ;  Bank  v.  Als,  5  W.  Va.  50; 
Harrison  v.  Bank,  4  W.  Va.  393;  Dickeschied  v.  Bank,  38  W.  Va. 
341 ;  R.  R.  Co,  V.  Noell's  Adm'r,  33  Grratt.  394  (10  Am.  Neg.  Cas. 
368) ;  Sheff  V.  Huntington,  16  W.  Va.  307,  point  9 ;  Beatty  v.  R.  R. 
Co.,  6  W.  Va.  388;  Clay  v.  Robinson,  7  W.  Va.  348;  Bank  v. 
Waddill,  37  Gratt.  448;  State  v.  Sebright,  3  W.  Va,  591 ;  State  v. 
Thompson,  36  W.  Va.  149;  Miller  v.  R.  R.  Co.,  13  W.  Va.  116; 
State  V.  Cooper,  36  W.  Va,  338 ;  Reynolds  v.  Thompkins,  33  W. 
Va.  339;  Black's  AdmV  v.  Thomas,  31  W.  Va.  709;  Martin  v. 
Thayer,  37  W.  Va.  38,  16  S.  E.  Rep.  489 ;  Hatfield  v.  Workman, 
35  W.  Va.  578,  14  S.  E.  Rep.  153. 

The  syllabus  sufficiently  states  the  points  decided  on  this  appeaL 
\Compare  former  appeal,  35  W.  Va.  389,  reported  in  lo  Am.  Neg. 
Cas.  430,  anteJ\  Judgment  for  plaintiff  affirmed.  Opinion  by 
Brannon,  Prssidbnt.  C.  W.  Daily  and  L.  D.  Stradsr,  for 
plaintiff  in  error ;  B.  B.  Dovbnbr  and  J.  J.  Conipp,  for  defendant 
in  error. 

In  the  official  report  of  the  Carrico  case,  39  W.  Va.  86,  the  fol» 
lowing  note  is  appended  to  Judge  Brannon's  opinion :  -— > 

•*NoTB  BY  Brannon,  Prbsidbnt  :  —  When  I  wrote  the  above 
opinion,  it  seemed  to  me  that  the  ruling  of  the  Circuit  Court  on 
this  point  was  so  plainly  right,  that  it  did  not  occur  to  me  that  it 
was  necessary  to  say  more  about  it ;  but  as  it  is  suggested  that  it 
may  be  important  in  practice,  I  add  this  note  (i). 

'*  In  Mulhado  v.  Brooklyn,  30  N.  Y.  370  (5  Am.  Neg.  Cas.  83), 
it  was  held  that  in  an  action  for  personal  injury  there  is  no  objec- 
tion to  the  exhibition  of  the  injured  limb  by  the  plaintiff  to  the 
surgeon  called  to  describe  the  injury,  before  the  jury. 

**The  court  must  have  regarded  the  matter  as  presenting  no 
difficulty,  as  the  opinion  simply  remarks  that  there  was  no  force  in 
the  objection  to  the  exhibition  of  the  limb. 

'*In  Indiana  Car  Co.  v.  Parker,  100  Ind.  181,  it  was  held  no 
error  to  allow  the  plaintiff  in  the  course  of  his  testimony  to  exhibit 
the  injured  hand  to  the  jury  in  an  action  for  personal  injury.  In 
Louisville,  etc.  v.  Wood,  113  Ind.  544  (3  Am.  Neg.  Cas.  197 )« 
held  that  in  an  action  for  personal  injury,  the  injured  member  may 

I.  The  syllabus  states  the  points  430,  ante.    The  authorities  cited  by- 
decided,    and    the    opinion    is    here  Judge  Brannon  in  the  case  at  bar 
omitted,  but  the  opinion  rendered  on  added  to  the  sjllabiu. 
the  former  appeal  is  reported  on  page 
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be  inspected  by  the  jury.  In  that  case  will  be  found  an  exhaustive 
discussion  of  the  subject.  This  evidence  would  fall  under  the  head 
of  proof  by  inspection,  or  profert  of  the  person.  It^was  called  in 
civil  law  proof  per  aspectum^  and  ,was  regarded  as  the  strongest 
evidence  in  such  cases.  Who  would  say  that  Carrico  could  not 
present  his  limbless  shoulder  as  the  highest  and  most  indubitable 
e\idence  of  the  fact  he  sought  and  was  entitled  to  prove,  that  he 
lost  his  arm  by  reason  of  the  injury. 

** Abbott's  Trial  Ev.  499,  tells  us  that  the  'injured  party  may 
testify  directly  to  his  physical  condition,  ability  to  work,  travel, 
etc.,  if  his  testimony  is  confined  to  the  facts  within  his  knowledge 
or  consciousness,  as  distinguished  from  matters  of  professional  skill 
and  opinion.     The  injured  member  may  be  exhibited  to  the  jury.' 

** Wharton's  Cr.  Ev.,  §  313,  tells  us  that,  'injury  to  the  person 
may  be  also  proved  by  inspection.  Thus  in  an  action  to  recover 
damages  for  injury  to  a  limb,  the  injured  limb  may  be  exhibited  on 
trial' 

'^'Immediate  real  evidence  is  where  the  thing  which  is  the 
source  of  the  evidence  is  present  to  the  senses  of  the  tribunal.  This 
is  of  all  evidence  the  most  satisfactory  and  convenient.'  2  Best. 
Ev.,  §  197. 

"i  Taylor's  Ev.  513,  asserts  that  this  species  of  evidence  is  always 
competent  and  of  the  highest  rank. . 

"In  the  case  of  Albert!  v.  N.  Y.,  etc.,  Co.,  u8  N.  Y.  77  (9  Am. 
Neg.  Cas.  664 »),  an  action  for  damages  for  a  personal  injury  to  a 
passenger  on  a  railroad  train,  a  photograph  of  the  plaintiff  showing 
lu>w  his  limbs  w^ere  contracted  as  a  result  of  accident  was  held  ad- 
niissible  evidence.  If  the  photograph  was  competent  evidence, 
much  more  so  would  be  the  naked  limb.  The  mere  unclothing  of 
it  would  not  in  that  case  have  been  objectionable,  nor  can  it  be  in 
this  case." 
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FISHER  V.  WEST  VIRGINIA  AND  PITTS- 
BURG RAILROAD  COMPANY  (i). 

Supreme  Court  of  Appeals^  West  Virginia^  Aprils  1894* 

[Reported  in  39  W.  Va.  366.] 

LEASE  OF  RAILROAD.  — I.  A  railroad  company  chartered  bj  the  State 
cannot,  without  legislative  authority  by  lease  or  by  any  other  contract  "^r 
arrangement,  turn  over  to  another  company  its  road  and  the  use  of  its 
franchises,  and  thereby  exempt  itself  from  responsibility  for  the  conduct 
and  management  of  the  road.  Ricketts  v.  Railway  Co.,  33  W.  Va,  433, 
10  S.  E.  Rep.  801. 

CARRIER  OF  PASSENGERS  NOT  AN  INSURER.— 3.  A  railroad  com- 
pany as  a  carrier  of  passengers  is  not  an  insurer;  but  its  duty  is  to  carry 
them  safely,  using  the  utmost  care,  as  far  as  human  skill,  diligence,  and 
foresight  can  reasonably  be  required  to  go ;  but  the  passenger  must  not  be 
guilty  of  contributory  negligence. 

INTOXICATED  PERSON  RIDING  ON  PLATFORM  OF  CAR.— 3.  A 
passenger  is  riding  on  the  platform  of  the  car  in  such  a  state  of  intoxi- 
cation as  to  be  careless  and  heedless  of  the  danger  to  which  he  is  exposed. 
It  is  the  duty  of  the  railroad  company,  after  the  conductor  has  notice 
of  his  condition  and  exposure  to  danger,  to  use  the  ordinary  precautions 
for  his  safety,  such  as  calling  his  attention  to  the  danger,  and  the  rules 
of  the  company  forbidding  such  exposure,  and  inviting  him  to  go  inside  of 
the  car. 

FALLING  FROM  PLATFORM  OF  CAR— CONTRIBUTORY  NEGLI- 
GENCE.— 4.  It  is  the  duty  of  a  passenger,  unnecessarily  riding  on  the 
platform  of  a  car  in  motion,  to  go  into  the  car  when  requested  by  the  con- 
ductor or  other  person  having  charge  of  the  train,  when  there  is  standing 
room  inside ;  and  if,  by  reason  of  his  refusal  to  do  so  and  by  going  down 
onto  the  steps  of  the  car  without  the  knowledge  of  the  conductor  or  other 
person  having  charge  of  the  train,  he  loses  his  balance,  falls  overboard  and 
is  injured,  he  is  guilty  of  contributory  negligence,  such  as  will  preclude- 
his  recovery  for  such  injury. 

CONTRIBUTORY  NEGLIGENCE.— 5.  The  question  of  contributory  neg- 
ligence is  a  mixed  question  of  law  and  fact,  and,  while  it  is  a  question  for 
the  jury  to  determine,  it  must  be  determined  by  them  by  applying  the  law 
to  the  facts,  and  where  instructions  are  given  by  the  court,  pertaining  to 
the  questions  at  issue,  which  propound  the  law  correctly,  they  cannot  be 
disregarded  in  reaching  their  verdict,  and  if  instructions  asked  for  by  the 
plaintiff,  and  given,  are  calculated  to  mislead  the  jury  as  to  the  questions 
at  issue,  which  are  excepted  to  by  the  defendant,  a  verdict  in  accordance 
therewith  will  not  be  sustained. 

INTOXICATION  AS  A  DEFENSE.— 6.  One  cannot  voluntarily  incapaci- 
tate himself   from   ability  to    exercise   ordinary  care  for   hi.<t   own  self- 

I.  See  also,  subsequent  appeal,  4a  W.  Va.  183,  case  next  reported  herein. 
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protection,  and  then  set  up  such  inability  as  an  excuse  for  his  failure  to  use 
care;  and  if  the  intoxication  contributed  to  the  injury,  as  a  proximate 
cause  thereof,  it  is  a  complete  bar  to  any  action  for  any  damages  sustained 
in  consequence  of  it 

Appeal  from  judgment  lor  plaintiff.     The  facts  appear  in  the 
opinion.     Judgment  reversed, 
J.  Brannon  and  W.  W.  Brannon,  for  plaintiff  in  error. 
J,  J.  Davis  and  C.  C.  Higginbotham,  for  defendant  in  error. 
English^  J. — This  was  an  action  of  trespass  on  the  case 
brought  by  John  H.  Fisher,  an  infant  acting  by  his  next  friend, 
John  S.  Fisher,  against  the  West  Virginia  and  Pittsburg  Railroad 
Company  in  the  Circuit  Court  of  Lewis  county,  to  recover  from 
the  defendant  damages  alleged  to  have  been  occasioned  by  the 
negligence  of  the  defendant  in  carrying  the  plaintiff  as  a  passenger 
over  its  road  from  the  town  of  Weston  to  the  town  of  Buckhannon 
in  this  State.     The  defendant  appeared  at  rules,  demurred  to  the 
declaration  and  pleaded  not  guilty;  also  filed  a  special  plea  in 
writing  setting  up  therein  that  at  the  time  the  injury  occurred  and 
before  that  time  the  defendant  had  leased  its  road  to  the  Baltimore 
and  Ohio  Railroad,  and  the  said  last  named  road  was  the  lessee  in 
possession  of  and  operating  the  said  road,  at  the  time  the  alleged 
injury  occurred,  and  should  have  been  made  sole  defendant,  which 
plea  was  rejected,  and  issue  was  joined  upon  the  plea  of  not  guilty. 
The  case  was  tried  before  R.  G.  Linn,  special  judge.    The  defend- 
2Si^^  demurrer  to  the  declaration  was  overruled,  and,  it  appearing 
that  said  John  H.  Fisher  was  then  over  the  age  of  twenty-one 
years,  it  was  ordered  that  the  case  proceed  in  the  name  of  said 
John  H.  Fisher.     On  the  15th  day  of  March,  1893,  the  case  was 
submitted  to  a  jury,  who  rendered  a  verdict  for  the  plaintiff  assess- 
ing his  damages  at  $3,500;  and  thereupon  the  defendant  moved 
the  court  to  set  aside  the  verdict  and  grant  it  a  new  trial,  on  the 
ground  that  the  same  was  contrary  to  the  instructions  of  the  court 
and  to  the  evidence  and  on  other  grounds  set  forth  in  the  bill  of 
exceptions,  which  motion  was   overruled  ;  and  judgment  was  ren- 
dered for  the  plaintiff  on  the  verdict ;  and  this  writ  of  error  was 
^plied  for  and  obtained. 

The  first  error  assigned  by  the  plaintiff  in  error  is,  that  the  court 
erred  in  rejecting  the  plea  iti  writing  filed  by  the  defendant.  This 
assignment,  however,  I  do  not  regard  as  well  taken,  as  the  question 
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raised  by  this  plea  was  before  this  court  in  the  case  of  Ricketts  v. 
R'y  Co.,  33  W.  Va.  433,  10  S.  E.  Rep.  801,  in  which  it  was  held 
that  "  a  railroad  company  chartered  by  a  State  cannot,  without  dis- 
tinct legislative  authority  by  lease,  or  any  other  contract  or 
arrangement,  turn  over  to  another  company  its  road  and  the  use 
of  its  franchises,  and  thereby  exempt  itself  from  responsibility  for 
the  conduct  and  management  of  the  road  " ;  the  plea  relied  on  in 
this  case  averring  that  the  defendant  had  leased  its  road  and  roll- 
ing stock,  etc.,  to  the  Baltimore  and  Ohio  Railroad  Company  be- 
fore this  injury  occurred,  and  the  Baltimore  and  Ohio  Railroad 
Company  was  the  lessee  of  the  defendant  at  the  time  supposed 
grievance  occurred,  etc. 

The  next  assignment  of  error  pertains  to  the  action  of  the  court 
in  giving  instructions  Nos.  i  and  2  a$ked  for  by  the  plaintiff,  which 
read  as  follows: — 

Instruction  No.  i.  "The  court  instructs  the  jury  that,  in  the 
transportation  of  passengers,  a  railroad  company  is  bound  to  ex- 
ercise more  than  ordinary  care  and  diligence,  and  is  liable  for  the 
slightest  negligence,  against  which  prudence  and  foresight  could 
have  guarded." 

Instruction  No.  2.  "The  court  instructs  the  jury  that  although 
the  plaintiff  may  have  been  guilty  of  negligence,  and  although  that 
negligence  may  in  fact  have  contributed  to  the  injury,  yet  if  they 
find  from  the  evidence  that  the  defendant,  after  notice  of  plaintiff's 
dangerous  exposure,  did  not  exercise  ordinary  care  and  diligence 
to  prevent  his  injury,  the  plaintiffs  negligence  will  not  excuse  nor 
relieve  the  defendant  from  liability." 

These  instructions  were  objected  to  by  the  defendant,  the  ob- 
jection was  overruled  by  the  court,  the  instructions  given  to  the  jury, 
and  the  defendant  excepted.    Do  they  propound  the  law  correctly  ? 

As  to  instruction  No.  i,  in  my  opinion  the  Circuit  Court  erred 
in  giving  it  to  the  jury  without  qualification.  While  it  is  true  that 
it  is  the  duty  of  a  common  carrier  of  passengers  to  use  the  utmost 
care  in  providing  for  their  safety,  yet  I  can  well  see  how  a  jury 
might  be  misled  by  the  instruction  referred  to.  To  instruct  the 
jury  that,  in  the  transportation  of  passengers,  a  railroad  company 
is  bound  to  exercise  more  than  ordinary  care  and  diligence,  is  a 
proposition  we  can  readily  accede  to ;  but  to  add,  without  qualifi- 
cation, that  it  is  liable  for  the  slightest  negligence,  against  whick 
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prudence  and  foresight  could  have  guarded,  appears  to  me  to  have 
a  direct  tendency  to   mislead   the  jury  to   the  prejudice  of  the 
defendant,  especially  under  the  state  of  facts  disclosed  in  this  case, 
unless  the  juty  had  been  further  instructed,  that  the  plaintiff  could 
not  recover,  if  he  himself  was  guilty  of  contributory  negligence. 
The  facts  proved  in  this  case  clearly  show  that  the  plaintiff  was 
guilty  of  contributory  negligence;  and  instruction  No.  I,  taken  by 
itself,  leaving  out  any  reference  to  the  question  of  contributory 
negligence,  would  have  a  strong  tendency  to  mislead  the  jury  and 
should  not  have  been  given.     Barton  states  the  law,  in  his  Law 
Practice,  as  follows   (in  volume  I,  p.  656):  "The  court  is  not 
bound  to  give  an  instruction  upon  a  mere  abstract  question,  and, 
if  it  does  so  under  circumstances  calculated  to  mislead  the  jury, 
such  an  instruction  will  be  error  for  which  the  judgment  will  be 
reversed";  citing  Pasley  v.  English,  10  Gratt.  236.     Again,  in  the 
case  of  McKelvey  v,  R'y  Co.,  35  W.  Va.  501,  14  S.  E.  Rep.  261, 
sixth  point  of  syllabus,  this  court  held  that  a  bad  instruction  is 
not  cured  by  a  good  one ;  though  they  be  given  on  the  motion  of 
adverse  litigants ;  the  bad  instruction  should  be  withdrawn.     Bran- 
non,  J.,  delivering  the  opinion  of  the  court  in  that  case  says :   "  I 
find  it  stated  in  Railroad  Co.  v.  MafHt,  67  111.  431,  that  the  fact, 
that  the  law  is  accurately  stated  on  one  side,  will  not  obviate  errors 
of  instruction  on  the  other  side;  and  in  Imhoff  t/.  Railroad  Co., 
20  Wis.  362 :     '  Error  in  instructions  is  not  cured  by  the  court 
afterwards  instructing  directly  to  the  contrary,  and  so  leaving  the 
juiy  to  digest  the  contradiction.     The  error  should  be  retracted  * ; 
also,  in  Clay  v.  Miller,  3  T.  B.  Mon.  146,  'An  erroneous  instruc- 
tion cannot  be  corrected  by  another  instruction  which  may  state 
the  law  accurately,  unless  the  erroneous  instruction  be  thereby 
plainly  withdrawn '" ;  citing  Kingen  v.  State,  45  Ind.  518;   Rail- 
road Company  v.  Kendrick,  40  Miss.  374  (i);  Railroad  Co.  v. 
Stallmann,  22  Ohio  St.  2. 

In  considering  the  propriety  of  instruction  No.  2,  which  was 
asked  for  by  the  plaintiff  and  gfiven  to  the  jury  by  the  court,  it 
becomes  necessary  to  inquire,  what  is  intended  in  said  instruction 
by  the  words  "  dangerous  exposure,"  of  which  it  is  implied  by  the 
phraseology  of  the  instruction  that  the  defendant  had  notice,  and 
what  was  the  proximate  cause  of  the  injury  complained  of :   First, 

I.  There  is  a  note  of  the  Kendrick  case  in  9  Am.  Neg.  Cas.  491. 
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let  us  inquire  what  was  the  condition  of  the  plaintiff  at  the  time  he 
took  passage  on  the  cars,  and  at  the  time  the  accident  occurred. 
On  cross-examination  the  plaintiff  himself  was  asked,  "  Had  you 
been  drinking  when  you  were  making  that  trip?"  His  reply  was^ 
"I  had  a  drink  or  two."  He  was  asked,  "You  were  a  little  in- 
toxicated?" and  answered  **I  wasn't  drunk."  Again  the  question, 
was  propounded,  "Where  did  you  drink?"  and  he  said  in  reply ,. 
**  I  don't  know  but  that  I  took  a  drink  or  two  on  the  train.  I 
think  I  did."     He  also  stated  that  his  father  was  in  the  car. 

Now,  when  we  consider  the  fact,  shown  by  the  testimony,  that 
the  car  was  running  at  the  rate  of  ten  miles  an  hour,  and  that  this 
young  man  met  with  his  sad  misfortune  only  seven  miles  and  a 
half  from  Weston,  and  that  he  had  taken  two  drinks  in  travelling 
that  distance,  the  strong  inference  is  that  his  object  in  remaining 
on  the  platform  was  not  to  get  fresh  air,  as  he  stated,  but  that  he 
might  take  an  occasional  drink  as  he  went  along.  The  quantity 
he  took  at  these  drinks  does  not  appear.  Neither  does  it  appear 
that  the  conductor  had  notice  that  he  had  liquor  with  him.  But 
the  inference  is  plain  that  his  condition  at  the  time  of  the  accident 
may  may  been  very  different  from  what  it  was  at  the  time  the 
conductor  took  up  his  ticket. 

Now,  then,  as  to  the  position  the  plaintiff  was  occupying  at  the 
time  of  the  accident.  He  says :  **  I  was  standing  on  the  platform ; 
may  be  one  step  down  on  the  steps.  Had  one  hand  hold  of 
the  iron  next  to  the  coach,  and  one  in  front  of  the  coach,  on  the 
left  side,  going  to  Buckhannon."  That  he  was  standing  there,  and 
let  loose  with  his  left  hand,  still  holding  with  his  right  hand^ 
and  the  train  made  a  sudden  tilt,  and  threw  him  right  face  first. 
That  he  held  on,  but  his  hand  slipped  down  to  the  bottom  of  the 
rail,  as  far  as  it  would  go,  and  he  let  loose  and  fell.  And  on 
cross-examination,  in  answer  to  the  question,  "  You  say  you  were 
on  the  steps  and  went  out?"  answered  "Yes,  sir." 

Now  the  exposed  position  the  plaintiff  took  upon  the  steps  of 
the  car  was  manifestly  the  proximate  cause  of  his  injury;  and  no 
witness  in  the  case  states  that  the  conductor  or  any  other  officer 
of  the  car  or  train  had  notice  of  the  fact,  that  the  plaintiff  was  on 
the  steps  holding  to  the  iron  railing  on  the  sides  thereof.  This 
court  has  frequently  held,  that  instructions,  which  are  not  based 
upon  or  applicable  to  the  facts  proven,  should  not  be  given  to  the 
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jaiy,  although  they  may  be  correct,  as  abstract  principles  of  law. 
See  Coffman  v.  Hedrick,  32  W.  Va.  120,  9  S.  E,  Rep.  65  ;  Kins- 
ley V.  County  Court,  3 1  W.  Va.  464,  7  S.  E.  Rep.  445  ;  Kerr  v, 
Lunsford,  31  W.  Va.  662,  8  S.  E.  Rep.  493 ;  Evan's  Case,  33  W. 
Va.  417,  10  S.  E.  Rep.  792 ;  Bridge  Co.  v.  Wheeling  &  B.  Bridge 
Co.,  34  W.  Va.  155,  II  S.  E.  Rep.  1009. 

In  the  case  of  Carrico  v.  R'y  Co.,  35  W.  Va.  390,  14  S.  E.  Rep. 
12  (i),  in  the  seventh  point  of  the  syllabus,  this  court  held  as  fol- 
lows: "The  general  rule  in  regard  to  contributory  negligence  is, 
that  if  the  negligence  be  mutual  on  the  part  of  the  plaintiff  and  de- 
fendant, there  cannot  be  a  recovery.  But  the  injury  would  have 
happened  just  the  same,  although  the  plaintiff  had  been  in  no  wise 
negligent,  his  negligence  will  not  prevent  his  recovery,  or  if  the 
defendant,  after  he  has  discovered  the  dangerous  exposure,  refuses 
or  neglects  to  practice  any  care  or  precaution  to  prevent  the 
injury,  he  will  be  held  liable.*' 

The  instruction  we  are  considering  in  this  case  should  not  have 
been  given  to  the  jury,  because  it  is  not  based  upon  or  applicable 
to  the  facts  proven.  It  assumes,  that  the  evidence  shows,  that 
some  officer  of  the  train  had  notice  of  the  plaintiff's  exposed  posi- 
tion on  the  steps  of  the  car,  while  no  witness  proves  such  notice. 
The  fact,  that  the  conductor  had  notice  of  the  fact,  that  the  plain- 
tiff was  on  the  platform  of  the  car,  will  avail  him  nothing,  unless 
he  received  his  injury  because  he  occupied  that  position.  We  can 
well  see  a  great  difference,  so  far  as  danger  is  concerned,  between 
occupying  a  position  on  the  steps  of  a  moving  car  and  occupying 
the  platform,  which  the  evidence  shows  was  surrounded  by  rail- 
ing; and  notice  of  one  would  be  no  notice  whatever  of  the  other, 
and  the  defendant  could  not  have  been  expected  to  exercise  ordi- 
nary care  or  diligence  to  prevent  the  plaintiff's  injury,  until  it  had 
notice  of  his  dangerous  position.  The  plaintiff  might  have  gone 
onto  the  engine  or  the  cowcatcher,  and  thus  exposed  himself  to 
imminent  danger ;  but  if  he  had  done  so  without  the  knowledge  of 
the  defendant,  although  he  had  been  injured  as  a  consequence,  the 
defendant  would  not  be  liable.  For  these  reasons  I  think  said 
instruction  No.  2  should  have  been  rejected. 

The  next  assignment  of  error  is  to  the  action  of  the  court  in 
refusing  instructions  Nos.  4  and  5  asked  for  by  the  defendant. 

I.  Reported  in  this  volume,  page  420,  ante. 
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These  instructions,  as  asked  for  by  the  defendant,  were  modified 
by  the  court,  and  given  as  follows : — 

Instruction  No.  4.  **  If  the  jury  believe  from  the  evidence  that 
both  the  plaintiff  and  defendant  were  guilty  of  negligence,  that 
such  negligence  of  both  was  concurrent,  or  running  together,  and 
co-operated  to  produce  the  injury  complained  of,  they  should 
find  for  the  defendant,  unless  it  appears  from  the  evidence  that 
the  defendant  had  notice  of  the  negligence  of  the  plaintiff,  and 
refused  or  neglected  to  practice  any  care  or  precaution  to  prevent 
the  injury." 

Instruction  No.  5.  "If  the  jury  believe  from  the  evidence  that 
the  injury  in  the  declaration  mentioned  was  the  result  of  the  con- 
current negligence  of  both  the  plaintiff  and  the  defendant,  the 
jury  has  no  right  to  apportion  the  fault,  and  to  find  a  verdict  for 
the  plaintiff  upon  that  ground.  But  in  such  case  they  should  find 
for  the  defendant,  unless  they  further  find  that  the  defendant  had 
knowledge  of  the  danger  of  the  plaintiff,  and  refused  or  failed  to 
practice  any  care  or  precaution  to  prevent  the  injury." 

The  modification  in  each  of  these  instructions  consists  in  the 
words  following  the  word  "unless";  and  these  instructions  in  the 
form  in  which  they  were  given  as  modified,  were  erroneous  and 
should  not  have  been  given,  because  the  modification  is  not  sup- 
ported by  or  applicable  to  the  evidence  in  the  case. 

The  defendant  by  its  counsel  moved  the  court  to  set  aside  the 
verdict  of  the  jury  and  grant  it  a  new  trial  on  several  grounds,  and, 
among  others,  because  the  verdict  was  contrary  to  the  instructions 
of  the  court,  and  the  court  at  the  instance  of  the  defendant  in- 
structed the  jury  that,  '*  as  a  matter  of  law,  a  regulation  of  a  rail- 
road company  which  forbids  passengers  to  stand  upon  the  platform 
while  the  car  is  in  motion  is  a  reasonable  and  proper  rule ;  and  if 
a  passenger,  in  violation  of  such  regulation,  unnecessarily  exposes 
himself,  he  does  so  at  his  own  peril."  Now,  Mr.  Jeffries,  the  con- 
ductor, on  cross-examination,  when  asked  what  he  said  to  the  plain- 
tiff, replied  that  he  took  plaintiff's  ticket  up,  and  told  him  to  go 
inside  and  ride;  that  it  was  against  the  rules;  and  after  going 
^  three  miles  he  again  asked  him  to  go  in ;  that  it  was  s^ainst  the 
rules  of  the  railroad  company;  and  he  talked  very  mildly,  and 
said  he  wanted  to  ride  out  there,  and  get  some  air.  Upon  the 
question  of  fact  as  to  whether  the  conductor  told  plaintiff  it  was 
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against  the  rules  of  the  company,  the  plaintiff  himself^  when  placed 
on  the  stand,  does  not  contradict  the  conductor,  and  there  is  no 
conflict  upon  that  point  of  evidence. 

Upon  this  question,  Beach  on  Contributory  Negligence,  in  sec- 
tion 151,  states  the  law  as  follows:   ''If  the  passenger  would  hold 
the  carrier  to  the  full  measure  of  his  responsibility  for  safe  car* 
riage,  he  must  conform  to  all  the  reasonable  rules  the  carrier 
makes,  looking  to  the  passenger's  safety  and  convenience ;  and,  if 
he  violates  such  rules  and  regulations  by  riding  where  he  has  no 
right  to  ride,  it  is  no  very  harsh  rule  that  requires  him  to  do  it  at 
his  own  peril."     After  commenting  on  the  law,  in  the  same  section, 
as  to  where  the  conductor  or  trainmen  consent  or  encourage  a 
passenger  to  ride  in  a  place  of  danger,  the  section  concludes  with 
a  quotation  from  the  opinion  of  the  court  in  the  case  of  Railroad 
Co.  V,  Langdon,  92  Pa.  St.  2 1  ( i ) ,  as  follows :  "  We  are  unable 
to  see  how  a  conductor,  in  violation  of  a  known  rule  of  the  com- 
pany, can  license  a  man  to  occupy  a  place  of  danger,  so  as  to  make 
the  company  responsible."     Beach  on  Contributory  Negligence 
(page  347)  says:     "Where  it  appeared  that  the  plaintiff  had 
been  drinking,  was  riding  on  the  front  platform  (although  without 
objection),  and  stepped  to  the  lower  step  to  permit  persons  to 
pass,  and  that  a  sudden  movement  of  the  car,  by  which  he  was  in- 
jured, was  not  unusual,  and  should  not  have  been  unexpected,  it 
was  held  that  a  nonsuit  should  have  been  granted."     Wood  on 
Railroads  (volume  2,  §  304,  p.  1277)  states  the  law  on  this  point 
thus :     "  A  passenger  who  voluntarily  rides  in  a  baggage  car  or 
other  known  place  of  danger  in  violation  of  the  known  rules  of  the 
company,  and  is  injured  in  consequence  of  such  violation,  cannot  re- 
cover damages  therefor,  even  though  he  is  there  by  permission  of 
the  conductor ;  and,  in  the  absence  of  any  proof  upon  that  point, 
it  will  be  presumed  that  the  passenger  knew  of  the  danger,  and  the 
regulations   forbidding   passengers  from   riding  in  the  baggage 
car";   citing  Railroad  Co.  v.  Clemmons,  55  Tex.  88  (2).     The 
rule  is  also  stated — as  we  think,  properly — in  Patterson's  Rail- 
way Accident  Law  (p.  250,  §  248),  where  it  is  said:     **It  is 
both  the  right  and  the  duty  of  the  railway  to  make  regulations 

I.  Penn.  R.  Co.  v.  Langdon,  93  Pa.  2.  There  is  a  note  of  the  Clemmons 

St.   21,   is  reported  in   this  volume,      case,  page  274,  ante, 
page  215,  ante. 
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for  the  safe  conduct  of  its  business ;  but  those  regulations  must  be 
reasonable  in  themselves,  and  must  be  so  published  that  all  per- 
sons who  are  to  be  affected  thereby  may  have  an  opportunity  of 
learning  the  existence  and  effect  of  such  regulations.  Where  the 
regulations  are  in  themselves  reasonable,  and  have  been  properly 
published,  the  passenger  is  bound  to  inform  himself  as  to  their 
effect,  and  he  must  conform  thereto.  Thus,  in  Sullivan  v.  Rail- 
road Co.,  30  Pa.  St  238  (i).  Woodward,  J.,  said  the  passenger's 
consent  is  implied  to  all  the  company's  reasonable  rules  and  regu- 
lations for  entering,  occupying,  and  leaving  their  cars;  and,  if 
injury  befall  him  by  reason  of  this  disregard  of  regulations  which 
are  necessary  to  the  conduct  of  the  business,  the  company  are  not 
liable  in  damages,  even  though  the  negligence  of  their  servants 
concurred  with  his  own  negligence  in  producing  the  mischief"; 
citing  Britton  v.  Railway  Co.,  88  N.  C.  536  (2)  ;  Railroad  Co.  v. 
Rose,  II  Neb.  177,  8  N.  W.  Rep.  433  (3). 

So  far  as  publishing  the  rules  is  concerned,  in  the  case  under 
consideration,  that  was  not  necessary,  for  the  reason  that  the  con- 
ductor gave  the  plaintiff  personal  notice  that  it  was  against  the 
rules  to  ride  outside  the  passenger  car.  Wood  on  Railroads  (vol- 
ume 2,  p.  1272,  §  303),  under  the  heading,  ''Injuries  Resulting 
from  Passenger  Putting  Himself  Voluntarily  in  a  Dangerous  Posi- 
tion," says :  **  Railroad  companies  are  only  bound  to  exercise  due 
care  that  a  passenger  is  not  injured  through  their  fault,  and  are 
not  required  to  exercise  such  a  supervision  over  him  as  absolutely 
prevents  his  being  injured  by  his  own  fault";  citing  Malcom  t^. 
Railroad  Co.,  106  N.  C.  63,  11  S.  E.  Rep.  187  (4),  where  the 
text  is  quoted  with  approval.  In  other  words,  if  a  passenger  put 
himself  in  a  dangerous  position,  he  cannot  claim  indemnity  from 
the  company. 

In  a  case  where  a  stock  drover  was  riding  on  an  engine  with 
several  others  when  another  engine  suddenly  came  in  sight,  round 
a  curve,  and  all  the  others  jumped  off  but  the  decedent,  who  re- 
mained and  was  killed,  the  court  charged  the  jury  that  if  the 
defendant's  employees  were  negligent,  and  the  decedent  was  right- 

I.  See  the    Sullivan    case   in    this  Rose,  11  Neb.  177,  is  reported  in  S 

Tolume,  page  180,  ante.  Am.  Neg.  Cas.  492. 

3.  A  note  of  the  Britton  case  ap-  4.  The  Malcom  case  is  reported  on 

pears  in  8  Am.  Neg.  Cas.  563.  P^gc  i*  ante. 

3.  Burlington,  etc.,  R.   R.   Co.  v. 
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fully  riding  on  the  engine,  the  plaintiff  could  recover ;  and  this  was 
heldi  under  the  pleadings,  to  be  erroneous,  as  it  disregarded  the 
question  of  contributory  negligence  of  the  decedent  Railway  Co. 
9.  Shacklet,  105  111.  367  (i). 

In  the  case  of  Malcom  v.  Railroad  Co.,  106  N.  C.  63,  11  S.  £. 
Rep.  187  (2),  it  was  held  that  a  passenger  on  a  freight  train,  who 
stands  on  the  rear  platform  without  holding  to  anything,  is  guilty 
of  contributory  negligence,  and  cannot  recover  for  any  injury 
which  he  may  sustain  by  reason  of  the  sudden  starting  of  the 
train.    The  court  in  its  opinion  says,  after  speaking  of  the  duty  of 
the  railroad  to  give  signals  before  starting:    "Apart  from  this,  we 
are  of  opinion  that  the  plaintiff  was  guilty  of  contributory  negli- 
gence.   <  Railroad  companies  are  only  bound  to  exercise  due  care 
that  a  passenger  is  not  injured  through  their  fault,  and  are  not  re- 
quired to  exercise  such  a  supervision  over  him  as  absolutely  pre- 
vents his  being  injured  by  his  own  fault.     In  other  words,  if  a 
passenger  puts  himself  in  a  dangerous  position,  he  can  not  claim 
indemnity  from  the  company.'     2  Woods  R'y  Law,  §  303.     *The 
company,  as  held  in  some  of  the  cases,  cannot  be  expected  to 
treat  its  passengers  as  children  or  to  put  them  under  restraint. 
Passengers  must  take  the  responsibility  of  informing  themselves 
concerning  the  everyday  incidents  of  railway  travelling ;  the  com- 
pany could  do  business  on  no  other  basis.     Mitchell  z/.  Railroad 
Co.  (Mich.),  16  N.  W.  Rep.  388* "  (3).     The  court  further  says: 
"The  plaintiff  must  have  been  aware  of  the  dangerous  position  in 
which  he  placed  himself.     He  was  warned  of  the  danger  by  the 
regulations  of  the  defendant  forbidding  passengers  to  ride  upon 
platforms.      He  must  have  known  of  the  sudden  startings  and 
yoitings  peculiar  to  freight  trains,  and  he  must  also  have  known, 
when  he  placed  himself  upon  the  platform,  that  the  train  was 
likely  to  start  at  any  moment.    Notwithstanding  all  this,  he  leaves 
his  seat  in  the  coach,  and  puts  himself  in  this  dangerous  position, 
without  even  taking  the  simple  precaution  of  supporting  himself 
by  holding  to  the  railing  or  anything  else.     That  no  recovery  can 
be  had,  under  such  circumstances,  is,  it  seems  to  us,  too  plain  for 
further  discussion." 

J.  See  note   in    9  Am.  Neg.  Cas.  3.  Mitchell  v,  Chicago    &    Grand 

j6i.  Trunk  R'y  Co.,  51  Mich.  236,  is  re- 

2.  Reported  on  page  i,  ante.  ported  in  4  Am.  Neg.  Cas.  37. 
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On  the  question  of  the  duty  of  the  passenger,  it  was  held  in  the 
case  of  Graville  v.  Railroad  Co.,  105  N.  Y.  525,  12  N.  E.  Rep. 
5 1 ,  that ''  it  is  the  duty  of  a  passenger  standing  on  the  platform  of 
a  steam  railroad  car  to  go  inside  when  requested  so  to  do  by  a 
person  having  charge  of  the  train,  if  there  is  standing  room 
inside,  although  there  are  no  vacant  seats.  The  fact  that  the  pas- 
senger has  a  well-founded  ground  of  complaint  s^inst  the  rail- 
road company,  for  not  providing  adequate  accommodations  for 
passengers,  does  not  release  him  from  the  duty  of  leaving  the 
platform.  As  to  whether,  where  a  passenger  refused  tp  go  inside 
the  car  when  so  requested,  the  brakeman  or  conductor  has  the 
right  to  force  him  to  do  so,  quare  t " 

Returning  to  the  point  as  to  the  position  occupied  by  the  plain- 
tiff at  the  time  the  accident  occurred,  it  may  be  said  that  the  steps 
of  the  car  form  a  part  of  the  platform,  and  that  being  on  the 
steps  was  the  same  as  being  on  the  platform.     The  steps,  how- 
ever, constitute  no  part  of  the  platform.     The  steps  might  be  re- 
moved or  broken  off,  and  the  platform  would  still  remain.     The 
steps  are  the  means  of  ingress  and  egress  to  and  from  the  plat- 
form, and  we  cannot  say  that  a  party,  who  was  standing  on  the 
steps  of  the  car,  was  standing  on  the  platform.    The  steps  must  be 
regarded  as  a  more  dangerous  place  for  a  passenger  to  occupy* 
while  the  car  is  moving,  than  the  platform ;  and  a  conductor  might 
be  under  the  impression  that  a  passenger  was  on  the  platform,  and 
act  very  differently  from  what  he  would  if  he  had  noticed  that  he 
was  standing  down  on  the  steps.     It  is  true  that  when  the  plaintiff 
refused  to  go  inside  the  car  upon  request  of  the  conductor,  the 
conductor  might,  under  the  regulations,  have  stopped  the  car  and 
put  the  plaintiff  off ;   but  no  conductor,  under  the  circumstances 
of  this  case,  would  feel  warranted  in  resorting  to  such  an  extreme 
measure.     While  it  is  true  this  young  man  was  not  conducting 
himself  altogether  as  he  should  —  was  drinking  to  some  extent  — 
yet  the  conductor  could  not  say  that  he  was  so  much  under  the 
influence  of  liquor  as  to  render  him  incapable  of  taking  care  of 
himself,  and  the  plaintiff  himself  swears  that  he  was  not  drunk. 
His  father  was  present  in  the  car,  and  was  evidently  trying  to  get 
his  erring  son  to  return  to  his  home ;  and  a  conductor  possessing 
the  instincts  of  a  gentleman  would  not  feel  warranted  in  seizing  the 
young  man  and  forcibly  ejecting  him  from  the  cars,  because  he 
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objected  to  going  inside ;  and  if  he  had  done  so,  he  might  have  in- 
curred the  risk  of  a  suit  against  his  company.    He  says  he  was  not 
drunk,  and  his  counsel    say   the  same,  by  putting  him  on  the 
stand  to  contradict  the  conductor  as  to  what  passed  between  them 
when  requested  to  go  into  the  cars  and  also  as  to  whether  there 
were  vacant  seats  in  the  car.      It  is  presumed,  however,  that  his 
lather  would  not  have  done  such  an  idle  thing  as  to  request  the 
conductor  to  get  him  to  come  in,  if  there  were  no  room  in  the  car. 
The  evidence,  however,  shows  that  he  was  drinking  before  he  came 
into  the  car,  and  after  he  got  on  the  car ;  and  the  court  instructed 
*e  jury  that  in  determining  the  question  of  contributory  negli- 
gence they  might  take    into  consideration  the  condition  of  the 
plaintiff  at  the  time  —  that  is,  if  he  were  intoxicated  at  the  time  ot 
the  injury,  or  partly  so,  they  might  take  this  fact  into  account  in 
determining  whether  he  was  guilty  of  contributory  negligence. 

Upon  this  question.  Wood  on  Railroads  (volume  2,  p.  1457) 
states  the  law  as  follows:   "The  fact  that  the  person  injured  was 
3t  the  time  intoxicated  does  not  necessarily  constitute  contributory 
negligence  on  his  part,  though  this  fact  is  to  be  considered  with 
others  in  determining  whether  or  not  he  exercised  ordinary  care 
to  protect  himself.     One  cannot  voluntarily  incapacitate  himself 
from  ability  to  exercise  ordinary  care  for  his  own  self-protection 
^d  then  set  up  such  incapacity  as  an  excuse  for  his  failure  to  use 
care;  and  if  the  intoxication  contributed  to  the  injury,  as  a  proxi- 
mate cause  thereof,  it  is  a  complete  bar  to  any  action  for  damages 
sustained  in  consequence  of  it";  citing  Railroad  Co.  v,  Cragin,  71 
W.  J 77;   Railroad  Co.  v.  Pankhurst,  36  Ark.  371 ;  Fitzgerald  v. 
Town  of  Weston,  52  Wis.  354,  9  N.  W.  Rep.   13;   Railroad  Co. 
V.  Bell,  70  111.  102,  and  other  cases. 

While  it  is  true  that  negligence  is  a  mixed  question  of  law  and 
fact,  and  Wood  on  Railroads  (volume  2,  p.  1458)  so  states  the  law 
and  says,  that  when  there  is  no  dispute  about  the  facts  nor  any 
doubt  as  to  the  proper  inference  to  be  drawn  from  them,  the  ques- 
tion as  to  what  is  proper  care  may  be  a  question  of  law ;   but  where 
either  the  facts  or  the  conclusions  to  be  drawn  therefrom  are  at  all 
doubtful  the  question  must  always  be  submitted  to  a  jury.     And 
because  in  determining  the  character  of  plaintiff's  conduct,  it  is 
necessary  to  find  whether  or  not  he  acted  as  a  man  of  ordinary 
prudence  would  have  acted  under  the  same  circumstances,  the 
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question  is  necessarily  one  for  the  jury  except  in  very  plain  cases, 
where  there  is  no  room  for  a  reasonable  difference  of  opinion.  If 
the  facts  are  such,  that  a  verdict  for  the  plaintiff  could  not  be  sus- 
tained, the  question  is  one  of  law  and  should  be  determined  by  the 
court.  Upon  this  question  the  case  of  Railroad  Co.  v.  Landauer 
(Neb.),  54  N.  W.  Rep.  976  (i),  states  the  law  as  follows:  — 

It  is  the  settied  rule  in  this  State  that  where  different  minds  may 
draw  different  inferences  from  the  same  state  of  facts,  as  to 
whether  such  facts  establish  negligence,  it  is  a  proper  question 
for  the  jury,  and  not  for  the  court ;  but  that  rule  is  subject  to  the 
qualification  that  the  inference  of  negligence  must  be  a  reasona- 
ble one.  Where  it  is  impossible  to  infer  negligence  from  the 
established  facts  without  reasoning  irrationally,  and  contrary  to 
common  sense  and  the  experience  of  average  men,  it  is  not  a 
question  for  the  jury,  and  the  court  should  direct  a  verdict  for  the 
defendant." 

What  negligence  was  the  defendant  guilty  of  in  this  case?  If 
the  injury  resulted  from  intoxication,  this  was  the  fault  of  the 
plaintiff  nojt  of  the  defendant.  If  he  were  slightiy  intoxicated, 
when  he  took  the  train,  and  increased  his  intoxication,  after  he 
became  a  passenger  this  fact  does  not  appear  to  have  been  known 
to  the  defendant ;  and  it  is  held  in  the  case  of  Milliman  v.  Rail- 
road Co.,  66  N.  Y.  643  (2),  that  "the  fact  that  a  man  is  intoxi- 
cated does  not  alone  deprive  him  of  the  right  to  ride  upon  a 
railroad  car, » nor  does  it  free  the  company  from  its  duty  to  render 
him  as  a  passenger  due  care.  It  is  the  duty  of  a  carrier  of  pas- 
sengers to  observe  the  same  care  to  a  drunken  as  to  a  sober 
passenger.''  It  does  not  appear,  that  any  officer  of  the  train  knew 
of  the  dangerous  position  the  plaintiff  had  taken  on  the  steps.  It 
does  appear  that  he  refused  to  go  into  the  car,  when  politely 
invited  so  to  do ;  and  he  does  not  complain  that  the  car  was  not 
stopped,  and  himself  ejected  therefrom.  It  cannot  be  said  that 
the  defendant  after  it  discovered  the  dangerous  exposure,  refused 
or  neglected  to  practice  any  care  or  precaution  to  prevent  the  in- 
jury. Neither  can  we  say  that  the  injury  would  have  happened 
just  the  same,  although  the  plaintiff  had  been  in  no  wise  negli- 

I.  Chicago,   B.   &  Qi,    R.  Co.    v,  2.  Mi  Hi  man  r.  N.  Y.  Central,  etc., 

Landauer,  36  Neb.  642,  is  reported  in      R.  Co.,  66  N.  Y.  643,  Is  reported  in 
4  Am.  Neg.  Cas.  849.  5  Am.  Neg.  Cas.  2i|«  and  313. 
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gent.  Therefore,  the  defendant  cannot  be  held  liable,  under  our 
ruling  in  the  case  of  Carrico  v.  Railroad  Co.,  35  W.  Va.  390,  14 
S.  E.  Rep.  12  (i). 

As  we  have  seen,  the  question  of  contributory  negligence  is  a 
mixed  question  of  law  and  fact ;  and,  while  it  may  be  a  question 
for  the  jury,  yet  the  jury  must  take  the  questions  of  law  involved 
in  the  case  from  the  court,  and  apply  them  to  the  facts,  in  reach- 
ing their  conclusion,  and  if,  at  the  instance  of  the  plaintifif,  instruc- 
tions are  given  to  the  jury  which  are  misleading,  and  not  in 
accordance  with  the  law,  or  if  the  jury  disregards  instructions 
which  are  given  at  the  instance  of  the  defendant,  and  which  pro- 
pound properly  the  law,  the  question  becomes  a  question  for  the 
court,  and  the  verdict  may  be  set  aside. 

My  conclusion,  therefore,  is  that  the  court  erred  in  refusing  to 
set  aside  the  verdict  in  this  case,  and  award  the  defendant  a  new 
trial.  The  judgment  complained  of  is  reversed,  the  verdict  set 
aside,  and  a  new  trial  awarded  the  defendant ;  and  the  defendant 
in  error  must  pay  the  costs  of  this  writ. 

Holt,  J.,  dissented,  and  in  a  separate  opinion  discussed  the 
iacts  and  points  of  the  case  at  some  length.    In  distinguishing  the 
case  from  the  Carrico  case  the  judge  ^aid :  "  The  case  was  evi- 
dently tried,  and  the  jury  instructed,  on  the  theory  that  it  involved 
the  doctrine  of  contributory  negligence,  as  laid  down  and  applied 
in  the  case  of  Carrico  v.  Railway  Co.  (2),  35  W.  Va.  389  (see 
point  7),  viz.,  that  if  the  defendant,  after  he  has  discovered  the 
plaintiff's  exposure  to  danger,  refuses  or  neglects  to  practice  any 
care  or  precaution  to  prevent  the  injury,  he  will  be  liable ;  for  in- 
structions No.  I  and  No.  2  given  for  the  plaintiff  are  taken  literally 
ifrom  the  Carrico  case,  and  the  qualifications  appended  by  the 
court  to  defendant's  instructions  No.  4  and  No.  5  are  the  same  as 
plaintiffs  instruction  No.  2.    In  that  case  there  was  evidence  tend- 
ing to  show  that  plaintifif  received  his  injury  by  riding  with  his 
elbow  out  of  the  window,  beyond  the  line  of  the  body  of  the  car, 
by  reason  of  which  it  was  struck  and  broken  in  two  places  by  a 
pile  of  stone  recently  quarried,  and  piled  up  close  to  the  track  for 
the  purpose  of  being  loaded  and  transported.    There  was  also  evi- 
dence tending  to  prove  that  defendant,  by  its  employees,  had 
knowledge  of  the  stone  piled  up  close  to  the  track,  and  saw  plain- 

I.  Reported  on  page  420,  ante,  2.  Reported  on  page  420,  ante. 
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tiff's  elbow  protruding,  but  failed  to  give  him  any  warning.  The 
court  held  that  it  is  legal  negligence  for  a  passenger  to  ride  in  a 
fast-going  passenger  coach  with  his  arm  protruding  out  of  the  win- 
dow, and  beyond  the  line  of  the  body  of  the  car  (point  No.  5) 
and  that  if  the  defendant,  after  he  has  discovered  the  dangerous 
exposure,  refuses  or  neglects  to  practice  any  care  or  precaution 
to  prevent  the  injury,  he  will  be  held  liable  (point  No.  7).  The 
case  was  sent  back  retired  and  again  appealed,  and  in  the  same 
case,  at  this  term  (i)j  the  same  doctrine  has  been  again  laid 
down  (39  W.  Va.  86).  In  that  case  the  evidence  showed  that 
plaintiff,  Carrico,  was  riding  with  his  elbow  in  the  open  window  at 
the  time  of  the  accident,  but,  as  to  whether  it  was  protruding  or 
not,  the  direct  evidence  was  somewhat  conflicting;  and,  in  addi- 
tion to  that  conflict,  it  was  also  conflicting  as  to  the  fact  of 
the  conductor  having  discovered  plaintiff's  dangerous  exposure  of 
his  arm  before  the  accident,  but  there  was  enough  for  the  case  to 
go  to  the  jury. 

''In  this  case  three  questions  of  fact  were  involved:  i.  Was 
the  plaintiff  riding  on  the  platform  in  such  a  state  of  intoxication 
as  to  be,  in  an  obvious  degree,  unconscious  or  heedless  of  his  dan- 
ger? 2.  If  so,  was  such  fact  in  any  way  brought  home  to  the 
knowledge  of  the  conductor?  3.  If  the  conductor  had  such 
knowledge  of  the  plaintiff's  dangerous  exposure,  did  he  refuse  or 
neglect  to  practice  the  proper  care  or  precaution  to  prevent  the 
injury?  If  so,  the  court,  by  its  instructions,  told  the  jury  that  the 
defendant  would  be  liable.  I  have  carefully  re-read  the  records, 
and  the  briefs,  and,  in  my  view,  no  other  material  facts  were  in- 
volved. These  the  jury  on  the  evidence  found  for  the  plaintiff, 
and  the  court  approved  the  finding.  I  do  not  well  see  how  the 
jury  could  have  done  otherwise,  unless  on  the  supposition  that 
the  conductor  had  done  all  to  bring  him  in,  or  put  him  out  of 
danger,  that  was  incumbent  on  him  to  do ;  and  this  is  a  question 
of  law,  for  what  he  did  do  in  that  behalf  appears  affirmatively  and 
without  dispute. 

"  What,  then,  is  the  duty  of  carriers  of  passengers  for  hire?  For 
this  State  the  question  was  authoritatively  answered  in  1854,  in  the 
case  of  Parish  v,  Reigle,    11   Gratt  697  (2),  again,  in  1859,  in 

I.  Reported  on  page  435,  ante.  2,  Reported  on  page  345,  amU. 
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tbe  case  of  Railroad  Co.  v.  Sanger,  15  Gratt,  230  (i).  They 
are  bound  to  use  the  utmost  care  and  diligence  of  cautious  per- 
sons to  prevent  injury  to  passengers  and  are  bound  to  carry  their 
passengers  safely,  so  far  as  human  care  and  foresight  can  go,  being 
liable  for  injuries  resulting  from  the  slightest  negligence.  See 
Penn.  Co.  v.  Roy,  102  U.  S.  451  (2).  See  also,  Railroad  Co.  v. 
Wightman  (1887),  29  Gratt  431,  445  (3).  The  law,  in  tender- 
ness to  human  life  and  limb,  holds  railroad  companies  liable  for 
the  slightest  negligence,  and  compels  them  to  repel  by  satisfactory 
proofs  any  imputation  of  such  negligence.  They  are  held  to  the 
highest  degree  of  practical  care  under  the  circumstances  pre- 
sented, and  to  this  standard  a  philanthropic  age  must  adhere. 
See  Thomp.  Carr.  Pass.,  p.  197,  §  7,  notes,  etseq.;  Ingalls  v.  Bills, 
9  Mete.  (Mass.)  i ;  s.  c,  43  Am.  Dec.  346,  notes  (4). 

"Although  the  term  'ordinary  care,'  properly  qualified  and  ex- 
plained, may  be  made  to  measure  perhaps  more  accurately  the 
amount  of  care,  foresight,  diligence,  and  skill  required  in  the  par- 
ticular case,  according  to  its  facts,  yet  the  term  *  extraordinary 
care'  may  have  a  wholesome  effect;  for  one  is  then  more  apt  to 
bear  in  mind  the  care  exacted  of  a  carrier  in  so  perilous  a  busi- 
ness, and  not  to  confound  this  particular  ordinary  care  with  ordi- 
nary care  in  general,  and  especially  to  note  that  the  distinction 
involved  may  be  one  of  kind,  as  well  as  of  degree ;  so  the  common 
mind  understands  it.  I  believe  it  is  not  claimed  that  the  conductor 
used  the  utmost  care.  I  do  not  see  how  it  can,  by  this  record, 
be  said  that  he  performed  his  whole  duty,  was  wholly  without  fault 
in  the  matter,  whatever  be  the  degree  of  negligence  such  fault 
may  imply,  or  the  degree  of  diligence  exacted. 

''But  it  is  answered  that  plaintiff  cannot  recover  because  he  was 
guilty^  of  contributory  negligence.  He  was  negligent  in  becoming 
intoxicated,  for  that  was  his  own  voluntary  wrong.  He  was  neg- 
ligent in  riding  upon  the  platform,  for  the  conductor  told  him  it 
was  against  the  rules  of  the  company.  And  although  there  was 
but  one  car,  and  that  was  full  of  people,  with  one  end  used  to 
carry  baggage,  yet,  no  doubt,  he  could  have  found  standing  room 
inside,  if  not  a  seat.     Why  did  he  not  go  in?     He  was  in  a  plainly 

1.  Reported  on  page  366,  ante,  3.  Reported  on  page  366,  ante, 

2.  Reported    with    the     United         4.  Ingalls  v.   Bills,    9   Mete,  i,  is 
SiateM  cases  in  this  volume,  fost,  reported  in  9  Am.  Neg.  Cas.  426. 
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obvious  degree  unconscious  of  the  danger  of  riding  on  the  platform 
in  his  condition,  and  therefore  heedless  of  it.  We  need  not  con- 
sider to  what  extent  the  conductor  had  discovered  these  facts  by 
his  own  observation ;  for  there  is  not  a  particle  of  evidence,  direct 
or  inferential,  in  contradiction  of  what  the  father  of  the  young  man 
said  to  him  and  of  the  request  he  made.  The  knowledge  then 
imparted,  if  not  known  before,  and  the  request  of  the  father  then 
made,  imposed  upon  the  conductor  a  new  duty.  This  new  duty 
he  violated ;  not  only  willfully  neglected  to  perform  it,  but  in  all 
likelihood  prevented  the  father  from  securing  its  performance  in 
some  other  way  by  lulling  his  apprehensions  of  the  danger  to 
which  his  son  was  exposed,  soon  resulting  in  the  accident  that 
caused  the  injury.  In  such  a  case  plaintifTs  negligence  was  not 
the  proximate  cause  in  whole  or  in  part  of  the  injury,  but  the  re- 
mote cause ;  the  inducing  cause ;  the  condition  which  gave  rise  to 
the  new  duty,  the  existence  of  which  the  new  duty,  from  its  nature, 
necessarily  presupposed.  If  plaintiff's  negligent  exposure  to 
danger  imposes  upon  the  conductor  the  new  duty  to  take  the 
proper  care  or  precaution  to  prevent  injury  resulting  from  it,  such 
negligence  of  plaintiff  cannot  at  the  same  time  be,  in  whole  or  in 
part,  the  proximate  cause  of  the  injury,  the  happening  of  which  as 
the  result  of  plaintiffs  neghgence,  the  new  duty  exists  only  to  avoid 
or  avert.     See  Downey  v.  R.  R.  Co.,  28  W.  Va.  732,  737. 

''  Such  a  test  of  the  proximate  causes  in  whole  or  in  part,  of  the 
injury,  is,  in  my  view,  just  as  much  out  of  place  in  this  case  as  it 
would  have  been  in  the  Carrico  case  (i),  supposing  the  plaintiff 
in  that  case  to  have  been  riding  with  his  elbow  protruding  out  of 
the  window,  and,  in  the  language  of  Dr.  Bishop  (Noncont.  Law,  § 
467);  'Reverse  the  result  in  numberless  plain  cases,'  from  the 
Donkey  case,  Davies  v.  Mann,   10  Mees.  &  W.   545    (2),    and 


1.  Reported  in  this  volume,  page 
420,  ante. 

2.  In  Davies  v,  Mann,  10  M.  &  W. 
545,  an  action  for  killing  an  ass,  which 
the  declaration  alleged  to  have  been 
lawfully  upon  the  highway  when  it 
met  its  death,  it  appeared  that  the 
animal,  fettered  by  the  forefeet,  had 
been  placed  on  the  highway  by  the 
plaintiff,  and  was  killed  by  being  un- 


able to  get  away  from  the  defeadant's 
wagon,  which,  without  its  driver,  was 
coming  at  a  smartish  pace  alon^  the 
road.  Held,  that  the  jury  was  firop- 
erly  directed  that,  although  it  was  an 
illegal  act  on  the  part  of  the  pUdntiif 
to  put  the  animal  on  the  highway, 
still  unless  its  being  there  wma  the 
immediate  cause  of  the  accident,  the 
plaintiff  was  entitled  to  recover.    In 
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tbecase  of  Radley  v.  Railway  Co.,  i  App.  Cas.  754  (i),  down  to 
the  case  of  Carrico  v.  R'y  Co.  35  W.  Va.  389  (2),  and  the  same 
case  39  W.  Va.  86  (3).  See  2  Thomp.  Neg.  1 104  et  seq.  For  a 
discussion  of  the  character  and  test  of  contributory  negUgence,  see, 
among  others,  Bish.  Noncont.  Law,  §  458  et  seq,;  Cooley,  Torts 
(2d  ed.),  top  p.  816;  Whart.  Neg.  300  et  seq,;  Bigelow,  Torts 
(4th  ed.),  p.  332  ;  Busw.  Pers.  Inj.,  §  97 ;  Whitt  Smith,  Neg.,  c.  5* 
P-  373;  Poll.  Torts,  p.  374,  and  Append.  D.,  p.  484;  Beach, 
Contrib-  Neg.  (2d  ed.),  §  7  et  seq, 

"This  duty  thus  cast  upon  the  conductor  by  the  request  of  the 
father  is  no  relaxation  of  any  duty  of  plaintiff,  nor  excuse  of  his 
negligence,  but,  on  the  contrary,  a  new  duty,  which  presupposes 
and  springs  out  of  such  negligence  of  plaintiff,  calling  upon  the 
conductor  to  anticipate  and  avert  the  injury  likely  to  ensue  there- 
from.    Under  the  peculiar  circumstances  of  such  request  it  is  not 
sufficient  to  say  that  plaintiffs  intoxication  is  his  own  voluntary 
and  wrongful  incapacitation.     Apart  from  the  father's  special  re- 
quest, "  it  is  consistent,  not  only  with  common  humanity,  but  with 
the  legal  obligations  of  the  carrier,  that  if  a  passenger  is  known  to 
be  in  any  manner  affected  by  a  disability,  physically  or  mentally, 
whereby  the  hazards  of  travel  are  increased,  a  degree  of  attention 
should  be  bestowed  to  his  safety  beyond  that  of  an  ordinary  pas- 
senger, in  proportion  to  the  liability  to  injury  from  the  want  of  it." 
Thomp.  Carr.  Pass.,  pp.  270,  271,  §  5.     But  the  condition  of  the 
passenger  calling  for  it  must  be  made  known.     '  It  may  call  for 
special  care  arising  from  the  particular  danger.'     Bish.  Noncont. 
LaW/  §  513-     See  4  Am.  &  Eng.  Encyc.  Law,  p.  79;   Milliman  v, 
R.  R.  Co.,  66  N.  Y.  643  (4). 


such  action  it  was  also  stated  that  the 
general  rule  of  law  respecting  negli- 
gence iSt  that  although  there  may 
have  been  negligence  on  the  part  of 
the  plaintiff,  jet,  unless  he  could,  bj 
the  exercise  of  ordinary  care,  have 
avoided  the  consequences  of  the  de- 
fendant's negligence,  he  is  entitled  to 
recover. 

I.  In  Radley  v,  London  &  N.  W. 
R'y  Co.,  I  L.  R.  App.  Cas.  754,  it  was 
held  that  the  proposition  that  a  plain- 
tiff in  an  action  for  negligence  cannot 


recover  if  he  has  been  guilty  of  negli- 
gence or  want  of  ordinary  care  con- 
tributing to  the  injury  complained  of, 
is  subject  to  this  qualification,  namely, 
that  if  the  defendant  could,  by  the 
exercise  of  reasonable  care  and  dili- 
gence, have  avoided  the  injury,  he  is 
not  excused  by  the  plaintiff's  contribu- 
tory negligence. 

a.  Reported  on  page  420,  ante, 

3.  Reported  on  page  435,  ante. 

4.  The   Milliman   case  is  reported 
in  5  Am.  Neg.  Cas.  211,  and  213. 
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"  If  the  plaintilEf  had  been,  not  a  drunken  passenger  on  the 
platform,  but  a  drunken  trespasser  on  the  track,  known  to  be  un- 
conscious or  heedless  of  his  dangerous  exposure — say  near  Mil- 
ler's crossing  where  the  accident  occurred — it  will  not  be  dented 
that  the  duty  would  have  arisen  to  take  such  precautions  as  were 
proper  to  avoid  inflicting  injury.  Is  the  duty  to  a  passenger  less? 
The  conductor  is  in  a  sense  an  officer  of  the  common  law ;  and 
that  law  is  not  only  tender  of  life  and  limb,  but  also  considerate 
toward  human  frailties,  as  far  as  may  be.  And  besides  being  the 
conductor  and  as  such  in  command  of  the  train,  he  is  also  an  officer 
by  Statute  (§  31,  c.  146,  Code)  made  so  expressly  that  he  may 
the  more  efficiently  discharge  his  duties  and  meet  more  effectually 
the  exigencies  of  such  cases  as  this ;  and,  as  I  read  the  law,  it 
does  not  listen  to  any  such  excuses  as  are  offered  on  his  behalf. 
A  helpless  passenger  on  the  platform  and  steps  is  certainly  en- 
titled to  not  less  care  and  precaution  to  avert  the  dangerous  ex- 
posure, of  which  he  is  unconscious  or  heedless,  than  the  helpless 
or  unconscious  trespasser  on  the  track.  Apprehending  the  dan- 
ger— as  it  appears  from  his  own  testimony  he  did  foresee  and 
apprehend  it — it  was  his  plain  duty  to  take  the  ordinary  steps, 
such  as  the  occasion  might  have  required,  to  make  the  young 
man  go  in  off  the  platform,  which  he  could  have  done  without 
trouble,  or,  if  that  could  not  have  been  done,  make  him  get  off  at 
one  of  the  several  stations  or  stopping  places. 

"I  have  given  the  facts  proved  fully.  They  correspond,  in 
substance,  with  the  essential  facts  alleged.  The  two  instructions 
given  for  plaintiff  are  short,  and  to  the  point ;  both  taken,  literally, 
from  a  recent  case  three  times  argued  here,  and  twice  afllirmed. 
The  jury  applied  the  law  given  them  by  the  court  to  the  facts  as 
found  by  themselves  from  the  evidence ;  and  the  result  is  a  verdict 
by  the  jury  and  a  judgment  by  the  court,  containing,  impliedly, 
the  point  of  law  involved  correctly  drawn,  as  I  think,  from  the 
case  as  made.  Ten  instructions  were  given  for  defendant  To 
two  of  them  the  court  added  a  qualification  in  order  to  make  them 
consistent  with  the  instructions  given  for  plaintiff.  If  any  of  them 
are  faulty — and  I  daresay  some  flaw  can  be  found  in  so  long  a  list 
— the  plaintiff  does  not,  and  defendant  cannot  complain.  Under 
such  circumstances,  it  would  seem  hard  to  let  the  defendant's 
fault  spoil  the  plaintiff's  verdict.     However,  amidst  the  confusion 
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that  seems  to  prevail  on  the  subject  of  contributory  negligence,  I 
may  be  mistaken  in  my  view  of  it,  especially  in  the  application 
attempted  to  be  made  here,  as  in  other  cases,  but  perhaps  to  a 
larger  extent,  the  difficulty  lies." 


FISHER    V.   WEST   VIRGINIA    AND    PITTS- 
BURG   RAILROAD   COMPANY  (i). 

Supreme  Court  of  Appeals^   West  Virginia^  April,  1896. 

[Reported  In  43  W.  Va.  183.] 

RIDING  ON  PLATFORM  OF  CAR— WARNING  — CONTRIBUTORY 
NEGLIGENCE. —  i.  It  is  the  duty  of  a  passenger  unnecessarily  riding  on 
the  platform  of  a  car  in  motion  to  go  into  the  car  when  requested  by  the 
conductor  or  other  person  having  charge  of  the  train  when  there  is  stand- 
ing room  inside ;  and  if,  by  reason  of  his  refusal  to  do  so,  and  by  going 
onto  the  steps  of  the  car  without  the  knowledge  of  the  conductor  or  other 
person  having  charge  of  the  train,  he  loses  his  balance,  by  reason  of  a 
Inrch  of  the  car  in  rounding  a  curve,  and  falls  overboard,  and  is  injured, 
he  is  guilty  of  contributory  negligence,  such  as  will  preclude  his  recovery 
for  such  injury. 

INSTRUCTIONS.  —  3.  Where  instructions  are  given  by  the  court  which 
properly  propound  the  law  applicable  to  the  facts  proven,  the  jury  cannot 
disregard  such  instructions ;  and,  if  they  do  so,  their  verdict  will  be  set 
aside. 

PROXIMATE  CAUSE  — CONTRIBUTORY  NEGLIGENCE.  — 3.  The 
carrier  is  exonerated  when  the  proximate  and  moving  cause  of  the  injury 
was  the  act  of  the  injured  passenger  himself ;  since  the  rule  is  general  that 
no  one  can  charge  another  in  damages  for  negligently  Injuring  him 
where  he  himself  failed  to  exercise  due  and  reasonable  care  in  the  prem- 
ises. 

DANGEROUS  POSITION  ON  TRAIN.— 4.  A  passenger  who  voluntarily 
and  unnecessarily  places  himself  in  a  position  of  danger  cannot  hold  the 
railway  responsible  for  injuries  of  which  his  position  is  the  efficient  cause ; 
as  for  instance,  his  riding  on  the  platform  of  a  moving  car,  contrary  to  the 
request  of  the  conductor. 
INTOXICATION  NOT  A  DEFENSE  — CONTRIBUTORY  NEGLI- 
GENCE.—  5.  The  self-inflicted  disability  of  intoxication  will  not  excuse 
the  wayfarer  from  the  exercise  of  such  care  as  is  due  from  a  sober  man. 

Appeal  from  judgment  for  plaintiff.     The  facts  appear  in  the 
opinion.     Judgment  reversed. 

I.  See  report  of  former  appeal,  page  440,  antt. 
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John  Brannon,  W.  W.  Brannon,  and  W.  Mollohan,  for 
plaintiff  in  error. 

John.  J.  Davis,  C.  C.  Higginbotham,  and  G.  E.  Price,  for 
defendant  in  error. 

English,  J. — This  case  was  before  the  court  in  the  year  1894. 
It  was  submitted  on  the  2 2d  day  of  January,  and  decided  on  the 
nth  day  of  April  in  that  year;  being  then  reversed,  the  verdict 
set  aside,  and  a  new  trial  awarded  the  defendant.  39  W.  Va. 
366,  19  S.  E.  Rep.  578  (i). 

The  action  was  brought  on  the  29th  day  of  August,  1891,  in 
the  Circuit  Court  of  Lewis  county,  by  John  H.  Fisher,  suing  by 
his  next  friend,  John  S.  Fisher,  to  recover  damages  from  the  West 
Virginia  and  Pittsburg  Railroad  Company  for  personal  injuries 
alleged  to  have  been  received  by  the  plaintiff  by  reason  of  his  be- 
ing allowed  by  the  conductor  of  the  train,  while  being  carried  as 
a  passenger  on  the  train,  to  ride  on*  the  platform  of  the  car  in  an 
intoxicated  condition,  and  in  consequence  of  the  negligent  con- 
duct of  the  conductor  in  allowing  him  to  remain  on  said  platform, 
he  was  thrown  from  the  platform  or  steps  of  the  car,  and  had  his 
feet  crushed  by  the  wheels  of  the  car.  The  case  was  again  tried 
before  R.  G.  Linn,  special  judge;  and  on  the  13th  day  of  March, 
1895,  the  case  was  again  submitted  to  a  jury,  and,  after  the  evi- 
dence of  the  plaintiff  had  been  fully  introduced  and  heard  in  chief, 
the  defendant  moved  to  exclude  the  plaintifiTs  evidence  from  the 
jury,  which  motion  was  overruled.  The  defendant  then  intro- 
duced its  evidence,  and  a  verdict  was  rendered  for  the  plaintiff  for 
$5,000.  The  defendant  thereupon  moved  to  set  aside  said 
verdict,  because  the  same  was  without  and  contrary  to  the  evi- 
dence, was  against  and  contrary  to  the  instructions  of  the  court  to 
the  jury,  was  excessive  and  for  other  errors  of  law,  and  to  grant  it  a 
new  trial,  which  motion  was  overruled,  and  the  defendant  excepted, 
and  took  a  bill  of  exceptions,  setting  forth  the  evidence  heard  by 
the  jury.  The  court  rendered  judgment  upon  the  verdict,  and  the 
defendant  applied  for  and  obtained  this  writ  of  error. 

The  salient  facts  upon  which  this  suit  was  predicated  appear  to 
have  been  that  the  plaintiff,  a  young  man,  a  little  over  twenty 
years  of  age,  who  resided  with  his  father  in  the  town  of  Buckhan- 
non,  had  gone  to  the  town  of  Weston  on  the  1 8th  of  October,  1 890^ 

X.  See  page  440,  ante. 
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and,  while  there,  had  indulged  in  drinking  too  freely.  On  the 
afternoon  of  the  20th  of  the  same  month,  he  started  with  his 
father  to  return  to  the  town  of  Buckhannon,  on  a  train  belonging 
to  the  defendant,  boarding  it  at  Weston.  The  train  was  a  mixed 
train,  having  but  one  passenger  car.  The  plaintiff's  father  took  a 
seat  in  the  car,  but  the  plaintiff  remained  on  the  front  platform 
of  the  car,  and  refused  to  go  in  when  requested  by  the  conductor. 
The  plaintiff  had  been  drinking  before  boarding  the  train,  and 
had  a  bottle  of  whiskey  with  him,  from  which  he  took  a  drink  or 
two  after  leaving  Weston.  While  the  train  was  running  at  a 
moderate  speed,  plaintiff  went  onto  the  steps  leading  from  the 
platform,  holding  to  the  iron  railing  on  each  side.  For  some 
purpose,  he  let  go  of  the  railing  mth  his  left  hand,  and  just  then 
the  train  gave  a  lurch,  and  he  was  thrown  from  the  train,  but  for 
a  time  held  to  the  railing  with  his  right  hand,  but  finally,  releasing 
his  hold,  he  fell  to  the  ground,  the  hind  wheels  of  the  coach 
passed  over  his  feet,  and  crushed  them  to  such  an  extent  that 
amputation  was  necessary. 

The  first  error  relied  on  by  the  plaintiff  in  error  is  claimed 
to  consist  in  the  action  of  the  court  in  refusing  to  strike  out  the 
plaintiff's  evidence,  the  same  failing  wholly  to  sustain  the  plaintiffs 
action.     The  plaintiff  in  error,  however,  after  making  its  motion 
to  strike  out  the  plaintiff's  evidence,  proceeded  to  introduce  its 
own  testimony,  and  this  court  held  in  the  case  of  Core  v.  Railroad 
Co.,  38  W.  Va.  456,  18  S.  E.  Rep.  596,  that  "if  the  defendant,  after 
the  court  has  overruled  its  motion  to  exclude  the  plaintiff's  evi- 
dence on  the  ground  of  insufficiency,  proceeds  with  its  defense, 
and  introduces  its  evidence,  this  court  will  disregard  such  motion, 
and  will  not  reverse  the  judgment,  unless  it  appears  that  the  whole 
evidence  is  insufficient  to  justify  the  verdict  of  the  jury."    And  the 
same,  in  substance,  has  been  held  in  other  cases  by  this  court,  and 
for  this  reason  we  must  regard  this  assignment  as  not  well  taken. 
The  next  assignment  of  error  relied  on  is  to  the  action  of  the 
court  in  refusing  to  set  aside  the  verdict  as  being  without  evidence 
to  support  it,  and  this  may  be  considered  in  connection  with  the 
third  assignment  of  error,  claiming  that  it  consisted  in  refusing  to  set 
aside  the  verdict  as  contrary  to  the  evidence,  the  said  verdict  being 
manifestly  contrary  to  the  evidence.     It  appears  by  the  testimony 
that  on  the  door  of  the  passenger  car  there  was  a  metal  plate,  on 
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which  was  printed,  in  plain  letters,  "  Passengers  not  allowed  to 
ride  on  the  platform."  The  plaintiff  came  on  the  train  with  his 
father,  who  went  inside,  and  took  a  seat,  while  the  plaintiff  re- 
mained on  the  platform,  although  it  appears  that  there  were  sev- 
eral vacant  seats  on  the  inside  of  the  car.  When  the  conductor 
took  up  the  plaintiff's  ticket,  he  says :  **  I  then  asked  him  veiy 
kindly  to  come  inside,  and  get  a  seat.  He  said  he  would  be  in 
directly."  After  he  got  through  taking  up  the  tickets,  "young 
Mr.  Fisher  still  rode  out  there.  I  went  to  him  again  about  three 
miles  from  Weston ;  asked  him  to  come  in  and  get  a  seat"  He 
refused  to  come  in.  At  the  instance  of  the  plaintiffs  father,  the 
conductor  went  to  him  again,  and  requested  him  to  come  in. 
The  plaintiff  then  got  very  angry,  and  said  **  he  had  paid  his  fare, 
and  he  would  ride  where  he  damned  pleased."  After  the  acci- 
dent, the  conductor  states  that  he  backed  the  car,  and  went  to  the 
plaintiff,  and  found  him  raised  up  on  one  elbow,  l}dng  down, 
looking  at  his  feet,  and  asked  him  how  in  the  world  did  he  come 
to  fall  off.  He  said  he  leaned  out,  and  looked  around  the  curve, 
and  lost  his  balance,  and  fell  off,  and  that  the  hind  wheels  of  the 
coach  passed  over  his  feet.  And  while  it  is  true  that  the  plaintiff 
contradicted  this  statement  of  the  conductor  as  to  what  he  said 
when  he  was  asked  how  it  happened,  yet  it  must  be  remembered 
that  the  plaintift,  lying  on  the  ground  with  his  feet  mashed  off,  and 
under  the  influence  of  liquor,  was  not  in  a  good  condition  to  re- 
member accurately  what  was  said ;  but  when  the  plaintiff,  in  his 
testimony,  undertakes  to  relate  how  the  accident  happened  to 
him,  he  does  not  differ  very  materially  from  what  the  conductor 
says  he  told  him  when  he  first  reached  him  after  the  accident. 
He  says:  ''I  was  standing  on  the  platform,  maybe  one  step 
down  on  the  steps.  I  had  one  hand  holding  on  to  the  iron  rail 
in  front  of  the  coach,  and  the  other  hold  of  the  iron  next  to  the 
coach.  I  let  loose  with  my  left  hand,  and  still  held  on  with  my 
right  hand ;  and  the  train  m^e  a  sudden  lurch,  and  threw  me 
off."  And  the  conductor  says  he  never  saw  him  on  the  step  at 
all ;  that  he  was  sitting  down  on  top  of  the  platform,  with  one  foot 
down  on  one  step  of  the  platform,  when  he  saw  him.  So,  accord- 
ing to  the  plaintiff's  own  statement,  he  must  have  arisen  from  that 
position,  as  he  was  standing  on  the  step  holding  to  the  railing 
with  his  right  hand  when  the  accident  occurred. 
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Now,  as  to  the  conversation  detailed  by  Mrs.  Brannon  as  having 
occurred  between  her  and  the  conductor  when  she  was  on  the 
train,  as  she  says,  two  or  three  days,  perhaps  the  next  day,  after ; 
can  the  admission  made  to  her  by  the  conductor  on  that  occasion 
bind  the  defendant?     She  states  that  the  conductor  said  it  was  his 
duty  to  have  compelled  him  to  go  in,  or  stop  the  train,  and  put 
him  ofif.     He  said  "it  was  against  the  rules  for  any  one  to  ride 
there,  and  said  he  never  hated  anything  so  much  in  his  life ;  that 
he  knew  he  had  not  done  his  duty."     As  to  declarations  and  ad- 
missions made  by  an  agent,   i   Greenl.  Ev.,   §   113,  says:   "A 
kindred  principle  governs  in  regard  to  the  declaration  of  agents. 
The  principal  constitutes  the  agent  his  representative  in  the  trans- 
action of  certain  business.     Whatever,  therefore,  the  agent  does 
in  the  lawful  prosecution  of  that  business  is  the  act  of  the  principal 
n^hom  he  represents ;  and,  where  the  acts  of  the  agent  will  bind 
the  principal,  there  his  representations,  declarations,  and  admis- 
sions respecting  the  subject  matter  will  also  bind  him,  if  made  at 
the  same  time  and  constituting  part  of  the  res  gesta,     ♦     ♦     ♦ 
The  party's  own  admissions,  whenever  made,  may  be  given  in 
evidence  against  him;   but  the  admission  or  declaration  of  his 
agent  binds  him  only  when  it  is  made  during  the  continuance  of 
the  agency  in  regard  to  a  transaction  then  depending  et  dum  fervet 
opus.     It  is  because  it  is  a  verbal  act,  and  part  of  the  res  gestce, 
that  it  is  admissible  at  all."      See   Railroad  Co.  v,  Gallahue's 
Adm'rs,  12  Gratt.  655   (eighth  point  of  syllabus).      The  same 
witness  says  that  "  plaintiff  came  to  Weston  on  Saturday,  and  I 
knew  he  was  drinking.     He  was  a  young  boy,  away  from  home ; 
my  sister's  child.     Saturday  night  he  went  to  Willie  Hall's  and 
had  lost  his  hat     I  went  over,  and  asked  Willie  (I  knew  he  was 
not  capable  of  taking  care  of  himself)  if  he  would  take  him  home. 
He   said   he  would  do  it.     Willie   had   some   position   on   the 
train,  the  Buckhannon  train.     Willie  did  not  do  it,  and  the  next 
morning  his  father  came  over."     This  testimony  shows  that  plain- 
tiff had  been  on  a  spree  at  Weston,  and  also  shows  the  e£fect  that 
liquor  had  on  him,  and  accounts  for  the  solicitude  of  his  father 
concerning  him  while  on  the  platform  of  the  car ;  and,  notwith- 
standing the  plaintiff's  recent  experience,  he  came  on  the  train 
provided  with  a  bottle  of  whiskey.     Returning  again  to  the  im- 
mediate circumstances  attending  the  accident,  the  conductor  says 
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when  he  last  saw  him,  he  was  sitting  down  on  the  platform  with 
his  feet  on  the  first  step.  Now,  what  was  his  object  in  rising  and 
taking  his  position  on  the  steps  with  one  hand  on  each  railing? 
The  most  plausible  reason  for  this  act  which  suggests  itself  to  my 
mind  is,  that  he  did  it  for  the  purpose  of  getting  beyond  the  range 
of  the  car  door,  and  escaping  the  view  of  his  father  and  the  other 
passengers,  and  that  he  let  go  of  the  railing  with  his  left  hand  for 
the  purpose  of  reaching  his  flask  in  his  pocket,  with  the  intention 
of  taking  another  drink  unobserved,  when,  the  car  making  a  short 
turn  around  the  curve,  he  was  thrown  to  the  ground  by  the  cen- 
trifugal force. 

Proceeding  to  apply  the  law  to  these  facts  in  this  case,  let  us  in- 
quire first  whether  the  intoxicated  condition  of  this  unfortunate 
young  man  should  excuse  his  negligent  conduct,  and  entitle  him 
to  a  recovery  in  this  case.  In  the  case  of  Smith  v.  Railroad  Co., 
decided  by  the  Supreme  Court  of  North  Carolina,  May  9, 1 894  ( i ) , 
and  reported  in  19  S.  E.  Rep.  863,  Shepherd,  Ch.  J.,  delivering 
the  opinion  of  the  court,  says:  ''We  are  also  of  opinion  that 
there  was  error  in  ignoring  that  universally  established  principle 
in  the  law  of  contributory  negligence  which  imposes  upon  one  who 
has  voluntarily  disabled  himself  by  reason  of  intoxication  the  same 
degree  of  care  and  prudence  which  is  required  of  a  sober  person. 
This  is  so  well  established  that  it  would  seem  unnecessary  to  cite 
authority  in  its  support."  Patterson,  in  his  work  on  Railway  Acci- 
dent Law  (p.  74,  §  76),  says:  "The  fact  that  the  person  in- 
jured was  intoxicated  at  the  time  of  the  injury  will  not  relieve  him 
from  the  legal  consequences  of  his  contributory  negligence" ;  citing 
numerous  authorities,  i  Thomp.  Neg.,  p.  430,  §  4,  after  speaking 
of  deafness,  says :  "  Nor  will  the  self-inflicted  disability  of  drunk- 
enness excuse  the  wayfarer  from  the  exercise  of  such  care  as  is  due 
from  a  sober  man" ;  citing  Railroad  Co.  v.  Bell,  70  111.  102 ;  Rail- 
way Co.  V.  Riley,  47  111.  514.  i  Shear.  &  R.  Neg.,  §  93,  thus 
states  the  law  on  this  question:  "The  fact  that  the  plaintiff  was 
intoxicated  at  the  time  of  the  injury,  while  competent  and  material 
evidence  to  lay  the  foundation  of  a  charge  of  contributory  negli- 
gence, is  not  of  itself  sufficient  to  charge  him  with  such  negligence 
as  will  defeat  his  action,  unless  it  is  proved  or  reasonably  to  be 

I.  There  is  a  note  of  Smith  v.  Richmond  &  D.  R.  Co.,  99  N.  C.  241,  on 
page  4,  anie. 
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inferred  from  the  circumstances  that  it  prevented  him  from  taking 
ordinary  care  to  avoid  the  injury."  Pierce,  R.  R.,  p.  295,  says: 
"The  intoxication  of  the  person  may  contribute  to  the  injury  by 
leading  him  to  place  himself  in  an  exposed  position,  or  preventing 
the  full  use  of  his  faculties,  and  may  be  put  in  evidence  to  prove 
negligence  on  his  part;  but,  unless  it  contributes  to  the  injury,  it 
will  not  affect  his  right  of  action."  In  the  case  of  Strand  v.  Rail- 
way Co.,  67  Mich.  380,  34  N.  W.  Rep.  712  (i),  it  was  held:  "A 
man  cannot  voluntarily  place  himself  in  a  condition  whereby  he 
loses  such  control  of  his  brain  or  muscles  as  a  man  of  ordinary 
prudence  and  caution  in  the  full  possession  of  his  faculties  would 
exercise,  and  thereby  contribute  to  an  injury  to  himself,  and  then 
require  of  one  ignorant  of  his  condition  recompense  therefor." 

But  if  we  were  warranted  in  saying,  in  view  of  the  testimony  in 
this  case,  that  the  plaintiff  was  not  under  the  influence  of  liquor, 
was  his  conduct  after  taking  passage  on  this  train  consistent  with 
the  dictates  of  care  and  common  prudence,  or  should  it  be  char- 
acterized as  negligent?     He  refused,  in  response  to  repeated  re- 
quests of  the  conductor,  and  with  the  notice  on  the  door  before 
him,  to  go  into  the  passenger  car.     Although,  it  is  shown,  there 
was  plenty  of  room,  yet  he  persisted  in  remaining  on  the  platform. 
And  what  does  the  law  say  of  such  conduct  on  the  part  of  a  pas- 
senger?    In  the  case  of  Graville  v.  Railroad  Co.,  105  N.  Y.  525, 
12  N.  E.  Rep.  51,  it  was  held  that  "it  is  the  duty  of  a  passenger, 
standing  on  the  platform  of  a  steam  railroad  car,  to  go  inside  the 
car  when  requested  so  to  do  by  a  trainman,  if  there  is  standing 
room  inside,  although  there  are  no  vacant  seats."     Pat.  Ry.  Ace. 
Law,  §  272,  states  the  law  on  this  question  thus :    "  It  is  well  set- 
tled that  a  passenger  who  voluntarily  and  unnecessarily  places  him- 
self in  a  position  of  danger  cannot  hold  the  railway  responsible 
for  injuries  of  which  his  position  is  the  efficient  cause ;  as,  for  in- 
stance, where  his  injuries  result  from  his  crossing  the  line  in  front 
of  a  moving  train,  whose  approach  is  known  to  him,     ♦     •     ♦ 
or  from  his  riding  on  the  platform  of  a  moving  car  before  the  train 
comes  to  a  stop,"  citing  Secor  v.  Railroad  Co.,  10  Fed.  Rep.  1 5  (2). 

1-  Strand  v,  Chicago  &  Mich.  R'y         2.  Secor  v.  Toledo,  P.  &  W.  R.  R. 
Co^  67  Mich.  380,  is  reported  in  4  Am.      Co.,  10  Fed.  Rep.  15,  is  reported  in 
Neg.  Cas.  70.    See  also  4  Am.  Neg.      7  Am.  Neg.  Cas.  547. 
Cas.  59. 
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But,  as  before  stated,  it  has  been  held  that  the  faflure  of  the 
railway  to  perform  its  duty  of  providing  the  passenger  with  a  seat 
will  excuse  his  contributory  negligence  in  riding  on  the  platform. 
Yet  this  doctrine  cannot  be  regarded  as  reasonable,  for,  if  the  pas- 
senger cannot  obtain  a  seat,  he  may  stand  within  the  car,  or  he 
may  refuse  to  proceed  on  the  journey,  and  may  hold  the  railway 
responsible  for  damages  resulting Jrom  its  breach  of  contract;  but 
injuries  resulting  primarily  from  his  voluntarily  putting  himself  in 
a  position  of  such  obvious  danger. as  that  of  riding  on  the  platform 
of  a  car  in  motion  cannot  be  said  to  have  been  proximately  caused 
by  the  failure  of  the  railway  to  provide  him  with  a  seat. 

Beach,  Contrib.  Neg.,  §  149,  ss^rs:  "It  is  not  negligence  per  se 
for  a  passenger  to  ride  upon  the  platform  of  a  railway  car,  nor  is 
it  negligence  to  stand  upon  the  platform  of  cars  in  motion  when 
there  are  no  vacant  seats  inside  the  car ;  but,  as  a  general  rule, 
voluntarily  and  unnecessarily  to  stand  or  ride  upon  the  platform 
is  such  negligence  as  will  prevent  a  recovery  for  injuries  received 
while  there.     If  there  is  even  standing  room  within  the  car  it  is 
negligent  to  occupy  the  platform."      Schouler,  in  his  work  on 
Bailments  and  Carriers,  after  speaking  of  the  duties  owed  by  car- 
riers to  passengers  under  their  charge,  says :     "  Where  the  injury 
in  question  was  proximately  occasioned  by  the  act  of  God  or 
the  public  enemy,  or  even  by  accident  and  misfortune  in  the  lesser 
sense  above  implied,  and  without  his  own  fault,  the  carrier  is  cer- 
tainly absolved  from  liability.     And  reason  and  common  justice 
demonstrate,  too,  that  the  carrier  is  exonerated  when  the  proxi- 
mate and  moving  cause  of  the  injury  was  the  act  of  the  injured 
passenger  himself;    since  the  rule  is  general  that  no  one  can 
charge  another  in  damages  for  negligently  injuring  him,  where  he 
himself  failed  to  exercise  due  and  reasonable  care  in  the  premises." 
The  rule  in  Virginia  stated  in  Bailey's  work  on  Master's  Liability 
for  Injuries  to  Servant  (page  399)  is  as  follows :     "  That  one  who  is 
injured  by  the  mere  negligence  of  another  cannot  recover   any 
compensation  for  his  injury  if  he,  by  his  own  ordinary  negligence 
or  willftil  wrong,  contributed  to  produce  the  injury  of  which  he 
complains,  so  that,  hyxt  for  his  concurring  and  co-operating  fault, 
the  injury  would  not  have  happened  to  him,  except  where  the  direct 
cause  of  the  injury  is  the  omission  of  the  other  party,  after  becom- 
ing aware  of  the  injured  party's  negligence,  to  use  a  proper  degree 
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of  care  to  avoid  the  consequences  of  such  negligence" — citing 
Dun  V,  Railway  Co.,  78  Va.  645  (i);  Rudd's  Adm'r  v.  Railway 
Co.,  80  Va.  549;  Railroad  Co.  v.  Yeamans,  86  Va.  860,  12  S.  E. 
Rep.  946.  In  West  Virginia  the  rule  is  laid  down  in  the  case  of 
Gerity's  Adm'x  v,  Haley,  29  W.  Va.  98,  11  S.  E.  Rep.  901,  as 
follows:  "Where  negligence  is  the  ground  of  the  action,  it  rests 
upon  the  plaintiff  to  trace  the  fault  of  his  injury  to  the  defendant, 
and  for  this  purpose  he  must  show  the  circumstances  under 
which  the  injury  occurred ;  and  if,  from  these  circumstances,  so 
proven  by  the  plaintiff,  it  appears  that  the  fault  was  mutual,  or, 
in  other  words,  that  contributory  negligence  is  fairly  imputable  to 
him,  he  has,  by  proving  the  circumstances,  disproved  his  right  to 
recover,  and,  on  plaintiffs  evidence  alone,  the  jury  should  find 
for  the  defendant."  This  ruling  was  followed  in  the  case  of 
Butcher  v.  Railroad  Co.,  37  W.  Va.  180,  16  S.  E.  Rep.  457,  and 
several  other  cases,  and,  as  we  think,  correctly  states  the  law. 

It  appears  from  the  testimony  that  at  the  time  the  plaintiff 
received  the  injury  complained  of,  the  defendant  had  no  rule 
requiring  the  conductor  to  stop  the  train  and  put  a  passenger 
ofi,  if  he  persisted  in  riding  on  the  platform,  and  refused  to  obey 
the  conductor's  request  to  come  inside  of  the  car;  and  if  the 
conductor  had  taken  that  course,  a  suit  "would  most  probably 
have  been  the  consequence  of  ejecting  him  from  the  train.     It 
must  be  presumed  that  the  conductor  wished  to  treat  the  plaintiff 
in  a  considerate  and  gentlemanly  manner,  in  the  presence  of  his 
father  and  the  other  passengers;   and,  acting  on  his  best  judg- 
ment, he  did  not  consider  it  his  duty  to  attempt  to  force  him  into 
the  car,  and  create  excitement  among  the  passengers,  when  he 
says  he  did  not  think  he  was  sufficiently  drunk  to  be  unable  to 
care  for  himself;  and  then  the  conductor  says  he  did  not  see 
plaintiff   after  he  took  the  dangerous  position  standing  on  the 
steps,  and,  being  ignorant  of  the  fact  that  he  had  thus  exposed 
himself  to  danger,  he  could  not  be  blamed  for  not  interfering  and 
forcing  him  to  enter  the  car. 

The  instructions  asked  for  by  the  defendant  were  given  to  the 
IVLxy^  and  read  as  follows,  the  court,  however,  modifying  the  last 
instruction,  D,  and  refusing  to  give  instruction  6,  which  action  ap- 
pears to  have  been  excepted  to:  Instruction  No.  i.   "The  jury 

I.  Reported  in  this  yolume,  page  354,  ante. 
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are  now  instructed  that  the  plainti£f,  as  passenger  on  the  defend- 
ant's car,  as  a  matter  of  law,  is  presumed  to  have  taken  upon  him- 
self all  the  risk  necessarily  incident  to  that  mode  of  travelling; 
and  if  the  jury  believe  from  the  evidence  that^  without  the  fault  of 
the  defendant,  but  by  inevitable  accident,  plaintiff  was  injured,  the 
jury  should  find  for  the  defendant"     Instruction  No.  2.   "The 
court  instructs  the  jury  as  a  matter  of  law,  that  a  passenger  upon 
a  railroad  train  takes  all  the  risk  attending  that  mode  of  travel,  ex- 
cept such  as  may  be  caused  or  incurred  by  the  negligence  of  the 
railroad  company  or  its  servants,  and,  unless  such  negligence  by 
the  defendant  is  shown  by  the  evidence,  the  jury  should  find  for 
the  defendant.*'     Instruction  No.  3.  "  The  court  instructs  the  jury 
that,  as  a  matter  of  law,  a  regulation  of  a  railroad  company  which 
forbids  passengers  to  stand  upon  the  platform  while  the  car  is  in 
motion  is  a  reasonable  and  proper  rule;  and  if  a  passenger,  in 
violation  of  such  regulation,  unnecessarily  exposes  himself,  he  does 
so  at  his  own  peril."      Instruction  No.  4.   "If  the  jury  believe 
from  the  evidence  that  both  the  plaintiff  and  defendants  were  guilty 
of  negligence,  that  such  negligence  of  both  was  concurrent  or  run- 
ning together,  and  co-operated  to  produce  the  injury  complained 
of,  they  should  find  for  the  defendant."     Instruction  No.  5.    "If 
the  jury  believe  from  the  evidence  that  the  injury  in  the  declara- 
tion mentioned  was  the  result  of  the  concurrent  negligence  of  both 
the  plaintiff  and  defendant,  the  jury  has  no  right  to  apportion  the 
fault,  and  to  find  a  verdict  for  the  plaintiff  upon  that  ground,  but 
in  such  case  they  should  find  for  the  defendant."     Instruction  No. 
6.    "The  court  instructs  the  jury  that  railroad  companies  are  only 
required  to  exercise  due  care  that  a  passenger  is  not  injured 
through  their  fault,  and  they  are  not  required  to  exercise  such 
supervision  over  him  as  absolutely  prevents  him  from  being  in- 
jured by  his  own  fault."     Instruction  No.  7.    "The  court  instructs 
the  jury  that  a  railroad  company  has  no  right  or  authority  under 
the  law  to  impose  upon  its  passengers  any  restraint  even  to  enforce 
its  reasonable  rules."     Instruction  No.  8.     "The  court  instructs 
the  jury  that,  in  determining  the  question  of  whether  the  plaintiff 
was  guilty  of  contributory  negligence,  they  may  take  into  consid- 
eration the  condition  of  the  plaintiff  at  the  time -» that  is»  ii  he 
were  intoxicated  at  the  time  of  the  injury,  or  partly  so — they  may 
take  this  fact  into  account  in  determining  whether  he  was  guilty  of 


Carrier  of  Persons.  469 

contributory  negligence."     Instruction  No.  lo.     "The  plaintiff  to 
recover  must  have  observed  ordinary  care  to  avoid  the  injury,  and, 
if  he  does  not  do  so,  he  cannot  recover."     Instruction  B.   "The 
court  further  instructs  the  jury  that,  in  enforcing  any  reasonable 
regulation  or  direction,  a  railroad  company  is  not  allowed  to  treat 
te  passengers  as  children,  or  to  put  them  under  restraint."     In- 
struction C.    "The  court  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  the  plaintiff  was  riding  on  the  platform  of 
the  defendant's  car  in  such  a  state  6\  intoxication  as  to  be  careless 
and  heedless  of  the  danger  to  which  he  was  exposed,  and  the  con- 
ductor was  aware  of  his  position  and  exposure  to  danger,  it  was 
the  duty  of  said  conductor  to  use  only  ordinary  precautions  for  his 
safety,  such  as  calling  his  attention  to  the  danger  and  the  rules  of 
the  company  forbidding  such  exposure,  but  such  conductor  would 
not  be  required  to  exercise  or  impose  any  restraint  upon  the  plain- 
tiff."   And  the  defendant  moved  the  court  to  give  to  the  jury  in- 
struction marked  "A,"  to  which  the  plaintiff  objected,  and  the 
conrX  sustained  said  objection,  and  refused  to  give  such  instruction, 
to  which  ruling  said  defendant  excepted,  which  said  instruction 
''A,"  is  in  the  words  and  figures  following:     Instruction  A.    "The 
court  instructs  the  jury  that  if  a  passenger  voluntarily  puts  himself 
in  a  dangerous  position,  and,  by  reason  thereof,  is  injured,  he  can- 
not recover  from  the  defendant."     And  the  defendant  moved  the 
court  to  further  instruct  the  jury  by  giving  to  the  said  jury  instruc- 
tion marked  "D,"  in  the  words  and  figures  following:   Instruction 
D.   "The  court  instructs  the  jury  that  it  is  the  duty  of  a  passen- 
ger unnecessarily  riding  on  the  platform  of  a  car  in  motion  to  go 
into  the  car  when  requested  by  the  conductor  or  others  in  charge 
of  the  train,  if  there  be  only  standing  room  in  the  car ;   and,  if  the 
jury  believes  from  the  evidence  that  his  failure  to  obey  such  re- 
quest contributed  to  the  plaintiff's  injury,  they  should  find  for  the 
defendant," — to  the  giving  of  which  the  plaintiff  objected,  and 
thereupon  the  court  modified  the  said  instruction  D  by  striking 
from  the  end  thereof  the  following  words:   "And,  if  the  jury  be- 
lieve from  the  evidence  that  his  failure  to  obey  such  request  con- 
tributed to  the  plaintiff's  injury,  they  should  find  for  the  defendant." 
And  the  court  gave  the  jury  the  remainder  of  the  said  instruc- 
tion, to    which   ruling   and   opinion  of  the  court  the  defendant 
excepted. 
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We  regard  these  instructions  as  propounding  the  law  correctly, 
and  if  the  jury,  in  considering  their  verdict,  did  not  utterly  fail  to 
apply  the  law  therein  stated  to  the  facts  proven,  we  cannot  see 
how  they  arrived  at  the  conclusion  they  did.  And  we  think  the 
fourth  assignment  of  error,  that  '*  the  court  erred  by  refusing  to 
set  aside  the  verdict  as  contrary  to  the  instructions  of  the  court, 
the  same  being  in  direct  conflict  with  the  said  instructions/'  was 
well  taken,  and  the  verdict  of  the  jury  should  have  been  set  aside, 
and  a  new  trial  awarded  for  that  reason.  Looking  through  the 
entire  evidence  in  the  case,  our  conclusion  is  that  the  proximate 
cause  of  the  defendant's  injury  was  his  own  obstinate  and  perverse 
conduct  in  refusing  to  obey  the  reasonable  requests  of  the  con- 
ductor, in  voluntarily  subjecting  himself  to  the  influence  of  liquor, 
and  in  needlessly  and  negligently  assuming  the  dangerous  position 
on  the  steps  of  the  car  from  which  he  fell ;  and  I  fail  to  see  what 
duty  owed  to  the  plaintiff  by  the  defendant  was  violated  by  the 
conductor. 

For  these  reasons,  the  judgment  complained  of  must  be  reversed. 
the  verdict  set  aside,  and  a  new  trial  awarded  the  defendant,  with 
costs  to  the  plaintiff  in  error. 

Holt,  P.  J.,  dissented^  and,  in  the  course  of  his  opinion,  said: 
"  In  my  opinion  the  plaintiff  has  brought  his  case  within  the  mean- 
ing of  the  rule  as  laid  down  in  Carrico  v.  Railway  Co.,  35  W.  Va. 
389  (point  9),  and  other  cases  (i)  such  as  Isbell  v,  R.  R.  Co.,  27 
Conn.  404,  cited  in  Wharton  Neg.,  §  34,  and  within  the  true  mean- 
ing and  spirit  of  the  rule  as  laid  down  in  this  case  when  here 
before,  when  read,  as  it  must  be,  in  connection  with  the  above 
named  case  of  Carrico,  cited  therein  with  approval.  See  Fisher 
V.  Railroad  Co.  (2),  39  W.  Va.  366  (point  3). 

"If  the  conductor  had  used  the  ordinary  precautions  for  the 
safety  of  his  passenger,  such  as  was  dictated  and  measured  by  the 
occasion,  seeing,  as  the  conductor  did,  his  dangerous  position  and 
conduct  therein,  and  insensibility  to  and  reckless  disregard  of  such 
danger,  the  resulting  injury  would  have  been  prevented  and  avoided. 
If  the  conductor  had  properly  aided  his  brakeman  Graves  in  his 
effort  to  make  the  drunken  passenger  go  in  off  the  platform,  instead 
of  commanding  him  to  desist,  the  injury  would  have  been  prevented. 

I.  The  Carrico  case  is  reported  in         2.  Reported  on  page  440,  ante. 
this  volume,  page  430,  and  435,  ante. 
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If  the  conductor,  seeing  the  condition,  the  place  of  riding,  the  con- 
dact,  and  the  manner  of  the  accident,  as  we  see  it  by  his  testimony, 
of  this  passenger,  twenty  years  of  age  and  under  the  control  of  his 
father,  had  heeded  his  request  to  bring  him  in,  instead  of  mislead- 

* 

ing  him  as  to  the  danger  of  his  son,  and  thus  throwing  his  actual 
guardian  of{  his  guard,  the  accident,  in  all  likelihood,  would  not 
have  happened. 

"To  sum  up:    We  have  endeavored  to  show  that  the   rule 
which  governs  this  case  is,  if  defendant  had  notice  of  plaintiffs 
condition  of  drunkenness  and  dangerous  position,  but  did  not  use 
ordinary  care  and  diligence,  such  as  was  dictated  and  measured 
by  the  exigencies  of  the  occasion,  to  prevent  the  injury,  he  is 
liable.    This  rule  is  supported  by  authority,  and  is  based  upon 
the  broad  principle  of  being  in  accord  with  our  common  sense  of 
right  and  justice  and  of  humanity,  and  to  that  extent  it  becomes 
binding  law.     As  far  as  I  can  see,  this  case  is  not  withdrawn  from 
the  operation  of  this  rule  by  any  other  based  on  public  policy  or 
general  convenience.     The  maxim  *  To  him  who  consents  no  injury 
is  done,'  does  not  apply ;  for  this  passenger  when  thrown  o£f,  had 
reached  the  stage  of  having  no  rational  will  and  no  appreciation  of 
his  danger,  as  his  conduct,  exhibited  to  us  through  the  eyes  of  the 
conductor  of  the  train,  abundantly  shows.      This  rule,  applied  to 
the  facts  of  this  case,  requires  that  the  judgment  rendered  should 
stand,  in  which  is  impliedly  contained  at  least  the  following  narrow 
point  of  law,  which  is  all  that  the  justification  of  the  verdict  of  the 
jury  requires  (how  much  broader  point  of  law  it  may  comprehend 
we  have  no  need  to  say) :    Where  a  conductor  sees  a  drunken 
passenger,  twenty  years  of  age, Priding  continuously  on  the  plat- 
form, and  is  requested  by  the  father  to  bring  him  in,  and,  instead 
of  taking  such  ordinary  precautions  for  the  safety  of  the  boy  as 
the  circumstances  known  to  him  required,  leaves  him  there,  and, 
by  misrepresentation  as  to  his  danger,  throws  the  natural,  actual 
guardian  of!  his  guard,  and  the  injury  complained  of  occurs  by  the 
boy  falling  from  the  running  train,  such  conductor  has  thereby 
made  his  company  liable  for  a  breach  of  duty  as  a  common  car- 
rier of  passenge.'s.     Therefore,  with  all  deference  for  the  different 
opinion   of   others  on  this  doctrine  of  the   law,   so   difficult  in 
its  proper  application,  I  think  we  ought   to   let  this  judgment 
stand." 
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RIDING  ON  PILOT  OF  ENGINE— CONTRIBUTORY 
NEGLIGENCE.— In  Downey  ▼.  Chesapeake  and  Ohio  Rafl- 
way  Company,  28  W.  Va.  732  (1886),  an  action  for  damages  for 
injuries  sustained  by  plaintiff  while  riding  on  the  pilot  of  an 
engine,  it  appeared  that  plaintiff  was  an  employee  of  defendant 
and  was  being  conveyed  with  others  to  defendant's  machine  shops 
on  a  combination  car,  but  the  car  not  having  seating  capacity  for 
all  travelling  on  this  occasion,  plaintiff  got  on  the  pilot  and  while 
so  riding  a  collision  occurred  and  his  arm  was  crushed.  On  the 
trial  he  recovered  a  verdict  and  judgment  for  $5,000  which,  on 
appeal,  was  reversed.  It  was  held  that  if  the  passenger  would 
hold  the  railroad  company  to  the  full  measure  of  its  responsibility 
for  safe  carriage,  he  must  conform  to  all  the  reasonable  rules  the 
company  makes  looking  to  the  safety  of  its  passengers.  If  the 
passenger  rides  where  he  has  no  right  to  ride  by  the  rules  of  the 
company,  or  in  a  place  of  great  danger— as  on  the  top  of  the  car 
or  cowcatcher  or  pilot  of  the  engine— where  no  man  of  ordinary 
prudence  would  attempt  to  ride,  the  mere  knowledge  or  consent  of 
the  conductor  or  trainmen  to  his  riding  there  will  not  entitle  the 
plaintiff  to  any  greater  rights  against  the  company  on  account  of 
any  injury  received  by  him  while  so  riding  than  if  the  conductor 
and  trainmen  had  been  wholly  ignorai^t  that  he  was  so  riding. 


QUAIFE  (AND  WIFE)  V.  CHICAGO  AND 
NORTHWESTERN  RAILWAY 

COMPANY. 

Supreme  Courts  Wisconsin^  August  Term^  1879. 

[Reported  in  48  Wis.  513.] 

STATION  PLATFORM.— It  is  the  dutj  of  a  railroad  companj  to  have  iu 
station  platform  reasonably  sufficient  and  safe  in  all  respects  to  be  used  bj 
such  persons  as  maj  have  lawful  occasion  to  use  it,  and  such  lights  as  are 
necessarj  to  render  its  use  reasonably  safe. 

PERSONAL  INJURIES  — OPINION  EVIDENCE.— In  an  action  to  re- 
cover damages  for  injury  sustained  bj  stepping  off  the  station  platform 
while  approaching  defendant's  train  for  the  purpose  of  boarding  it,  where 
the  injured  person  complained  of  pain  and  weakness  in  the  hip  joint, 
which  had  been  continuous  from  the  time  of  the  accident  to  the  day  ol  the 
trial,  and,  at  the  request  of  the  defendant,  she  submitted  to  an  exam- 
ination bj  six  surgeons  and  physicians,  three  selected  bj  her  and  three  bj 
the  defendant,  who  all  united  in  sajing  thej  could  discover  nothing  in  her 
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phjsical  appearance  to  indicate  the  pain  and  weakness  complained  of ;  it 
was  not  error  to  admit  the  evidence  of  one  of  plaintiff's  medical  men 
who  testified  that  he  thought  he  could  tell  whether  or  not  the  injured 
person  suffered  pain  by  the  movement  of  the  hip,  judging  from  all  the  ex- 
amination, including  what  she  said ;  that  she  gave  everj  indication  of  suf- 
fering pain;  and,  in  his  opinion,  she  did  so  suffer;  and  that  the  pain,  if  it 
existed,  indicated  some  trouble  in  the  hip  joint;  as  it  was  for  the  jurj  to 
saj  what  weight  should  be  given  to  the  opinion  under  all  the  circum- 
stances. 

Appeal  from  the  Circuit  Court  for  Monroe  County.  Judgment 
affirmed. 

"This  action  was  brought  to  recover  damages  on  account  of  in- 
juries alleged  to  have  been  sustained  by  the  plaintiffs  by  reason  of 
the  negligence  of  the  defendant  in  not  keeping  a  sufficient  platform 
at  Glendale,  in  this  State,  a  station  on  its  road  at  which  passen- 
gers were  accustomed  to  get  on  and  off  its  trains. 

"The  facts  shown  upon  the  trial  were,  that  the  defendant  had 
constructed  a  platform  at  Glendale,  about  one  hundred  and  five 
ieet  long  and  about  six  feet  wide,  the  north  end  of  which  m  as  about 
three  feet  above  the  ground,  with  no  rail  or  other  guard,  and  with  no 
stationary  or  other  light  kept  thereon  at  night  when  the  passenger 
train  stopped  to  receive  and  discharge  passengers  at  that  place ; 
the  only  lights  being  those  carried  in  the  hands  of  the  station 
agent,  conductor,  and  brakemen.     On  the  29th  of  March,  1878, 
the   passenger    train    going   south  stopped  at  Glendale  to  dis- 
charge and  receive  passengers  in  the  nighttime.      The  plaintiffs 
were  at  Glendale,  and  desired  to  take  the  train  for  Elroy.     In 
drawing  up  to  the  platform,  the  train  was  stopped  so  that  the  for- 
ward end  of  the  ladies'  car  did  not  come  up  to  the  north  end  of  the 
platform  by  about  two  feet.     The  plaintiffs,  in  approaching  the 
train  to  get  on  board,  started  for  the  forward  end  of  the  ladies' 
car ;  and  Mrs.  Quaife,  being  a  little  in  advance,  in  attempting  to 
get  upon  the  steps  of  such  car,  stepped  off  the  end  of  the  platform 
and  fell  the  distance  of  three  feet  or  more,  and  received  the  in- 
juries complained  of. 

On  the  part  of  the  defendant  it  is  claimed  that  the  evidence 
shows  that  a  brakeman  stood  on  the  platform  near  the  forward  end 
of  the  ladies'  car,  with  a  lamp  in  his  hand,  and  spoke  to  Mrs. 
Quaife  as  she  approached  the  cars,  and  told  her  there  was  not 
room  to  get  on  there,  and  to  get  onto  the  other  step — that  is,  the 
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step  at  the  rear  end  of  the  smoking  car,  immediately  in  front  of 
the  ladies'  car ;  that  be  told  her  that  was  the  end  of  the  platform ; 
that  she  said  "Yes/'  and  stopped  for  a  moment;  that  the  brake- 
man  stepped  around  to  the  steps  of  the  smoking  car ;  that  Mrs. 
Quaife  stopped  and  talked  with  some  one ;  and  that  when  the 
conductor  called  "all  aboard/'  she  started  and  walked  off  the  end 
of  the  platform.  The  evidence  shows  that  quite  a  large  number  of 
persons  were  on  the  platform  when  the  train  stopped ;  that  the 
train  made  a  very  short  stop ;  and  that  there  was  considerable 
hurrying  to  get  aboard  the  train,  and  the  night  was  dark.  Mr. 
Quaife  disputes  the  statement  of  the  brakeman,  and  says  that  the 
brakeman  stood  on  the  front  end  of  the  ladies'  car,  and  not  on 
the  platform,  and  thinks  his  lamp  was  standing  on  the  platform  of 
the  car,  and  that  Mrs.  Quaife  started  for  the  steps  of  the  ladies'  car 
when  she  fell  o£f  the  platform.  Mrs.  Quaife  swears  she  did  not  notice 
the  brakeman  at  all,  and  did  not  hear  him  say  anything  to  her,  and 
says  she  saw  the  steps  of  the  ladies'  car,  and  started  to  get  on  them, 
and  stepped  o£f  the  end  of  the  platform  in  attempting  to  do  so. 

"  There  was  considerable  evidence  g^ven  as  to  the  severity  of  the 
injuries  received  by  Mrs.  Quaife.  The  jury  returned  a  verdict  in 
favor  of  the  plainti£fs  for  $i,8oo.  The  defendant's  counsel  re- 
quested the  court  to  give  the  following  instructions  to  the  jury, 
which  were  refused,  and  exception  was  duly  taken,  and  such  re^ 
fusal  is  alleged  as  error  in  this  court :  — 

*"  I .  If  the  fact  of  negligence  of  the  defendant  is  doubtful,  the 
defendant  is  entitled  to  the  verdict 

"'2.  It  is  for  the  plainti£fs  to  make  out  their  case,  and  show 
that  this  accident  arose  from  the  negligence  of  the  defendant's  serv- 
ants; and  if  the  evidence  leaves  this  point  in  doubt,  they  must 
find  for  the  defendant.' 

"  The  learned  circuit  judge  instructed  the  jury  upon  the  point 
presented  by  these  requests,  as  follows :  — 

"  <  It  is  claimed  upon  the  part  of  the  plaintiffs,  that  the  defend- 
ant was  negligent  in  not  having  a  reasonably  safe  platform,  in  not 
having  the  platform  sufficiently  lighted,,  and  in  not  having  some 
person  stationed  at  the  point  where  this  accident  occurred,  to  warn 
persons  and  prevent  their  walking  off  the  platform. 

"  *  It  will  be  the  duty  of  the  jury  to  determine,  from  all  the  testi- 
mony in  the  case,  whether  the  defendant  was  negligent  in  these 
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respects  or  either  of  them.  It  is  the  duty  of  the  defendant  to  have 
its  platform  reasonably  sufficient  and  safe  in  all  respects  to  be  used 
by  such  persons  as  may  have  lawful  occasion  to  use  it.  It  is  not 
necessary  that  it  should  be  perfectly  and  absolutely  safe ;  so  great 
a  degree  of  perfection  is  usually  impracticable.  But  it  must  be 
reasonably  safe  and  sufficient  for  all  persons  using  it»  who  are 
themselves  in  the  exercise  of  ordinary  and  reasonable  care. 

"*If  a  barrier  or  guard  is  reasonably  necessary  to  prevent  per- 
sons, who  are  themselves  in  the  exercise  of  ordinary  and  reasona- 
ble care,  from  falling  from  the  platform  to  their  injury,  then  a 
barrier  should  be  placed  upon  it,  or  a  guard  should  be  placed  to 
warn  people  of  danger.  Such  lights  as  are  necessary  to  render 
the  use  of  the  platform  and  the  passage  over  it  to  the  cars 
reasonably  safe,  should  be  upon  the  platform  at  the  time  of  the 
arrival  of  trains,  and  during  the  time  the  train  remains  at  the  sta- 
tion.' " 

The  plaintiffs  had  a  verdict  for  $i  ,800  damages ;  a  motion  to  set 
it  aside  on  the  grounds  that  it  was  contrary  to  the  evidence,  and 
that  it  was  excessive,  "  and  for  other  errors  apparent  on  the  rec- 
ord/' was  denied ;  and,  from  a  judgment  in  accordance  with  the 
verdict,  defendant  appealed. 
F.  J.  Lamb  and  William  F.  Vilas,  for  appellant. 
LusK  &  Perry,  for  respondents. 

Taylor,  J,  — The  instructions  given  by  the  court  and  recited 
above  were  not  excepted  to  by  the  learned  counsel  for  the  defend- 
ant; and  they  undoubtedly  presented  the  questions  involved  in 
tfaem  fairly  to  the  consideration  of  the  jury. 

The  learned  counsel  for  the  appellant  insists  that  the  instruc- 
tions asked  should  have  been  given ;  that  the  true  rule  as  to  the 
sufficiency  of  the  evidence  on  the  part  of  the  plaintiff,  in  an  action 
charging  the  defendant  with  negligence,  was  correctly  stated  in 
these  requests — that  is,  that  before  the  jury  can  find  in  favor  of 
the  plaintiff,  they  must  find  that  the  evidence  leaves  no  doubt 
Bs  to  the  fact  of  such  negligence.  If  the  rule  as  stated  in  these 
instructions  must  govern,  then  more  plenary  proof  of  the  fact  in 
issue  would  be  required  in  these  cases  than  is  now  required 
in  criminal  actions.  In  such  cases  the  jury  are  to  be  satisfied  of 
the  guilt  of  the  accused  only  beyond  a  reasonable  doubt  in  order 
to  convict;  but  these  instructions  would  require  the  jury  to  find 
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the  negligence  of  the  defendant  proved,  not  only  beyond  a  reason- 
able doubt  but  beyond  any  doubt,  reasonable  or  otherwise,  before 
the  plainti£f  could  recover. 

We  think  the  learned  counsel  is  mistaken  in  his  application  of 
the  rules  of  evidence  to  a  case  of  this  kind.  The  cases  cited 
to  sustain  it  fall  far  short  of  doing  so.  The  cases  most  favorable  to 
the  learned  counsel's  proposition  go  no  further  than  holding  that 
where  the  evidence  of  negligence  offered  by  the  plaintiff  is  equally 
consistent  with  the  absence  as  with  the  existence  of  negligence, 
then  the  plaintiff  fails  in  his  proofs.  Baulec  v.  R.  R.  Co.,  59 
N.  Y.  356,  366,  and  cases  cited.  But  when  the  plaintiffs  evi- 
dence tends  more  strongly  to  prove  negligence  than  it  does  the 
absence  of  negligence,  then,  like  all  other  questions  in  a  civil 
action,  the  question  is  for  the  jury,  and  their  verdict  is  to  be 
governed  by  the  preponderance  of  evidence,  and  not  upon  the 
absence  of  all  doubt  as  to  the  truth  of  the  facts  sought  to  be 
proved.  The  true  rule  was  stated  by  this  court  in  Blaeser  v.  Ins. 
Co.,  37  Wis.  31-38,  thus:  "In  civil  actions  it  is  the  duty  of  the 
jury  to  weigh  the  evidence  carefully,  and  to  find  for  the  party  in 
whose  favor  the  evidence  preponderates,  although  it  is  not  free 
from  reasonable  doubt";  and  this  rule  applies  to  every  issue  of 
fact  in  the  casq. 

In  the  case  of  Hart  v.  Hudson  River  Bridge  Co.,  decided  in  the 
Court  of  Appeals  of  New  York,  reported  in  the  Albany  Law 
Journal  of  February  14,  1880,  p.  134,  the  rule  as  to  when  the 
question  of  negligence  is  one  for  the  jury,  is  stated  as  follows :  "  It 
is  incumbent  on  the  plaintiff  to  show  affirmatively  that  the  negli- 
gence of  the  defendant  was  the  sole  cause  of  the  injury ;  it  is  not 
necessary  to  do  this  by  positive  and  direct  evidence  of  the  negli- 
gence of  the  defendant  and  of  freedom  from  negligence  of  the 
plaintiff.  Circumstances  may  be  shown  from  which  an  inference 
of  the  necessary  facts  may  be  drawn ;  and  when  the  circumstances 
are  such  that  the  inferences  to  be  drawn  are  not  certain  and  incon- 
trovertible, but  may  be  differently  made  by  different  minds,  it  is 
for  the  jury  to  determine  them.  And  it  is  not  necessary  to  war- 
rant this  court  in  adjudging  that  there  was  error  in  granting  a  non- 
suit, to  be  convinced  that  the  legal  probabilities  are  so  strong  as 
that  the  plaintiff  is  entitled  to  a  verdict."  Substantially  the  same 
rule  is  laid  down  by  this  court  in  the  following  cases :      Duffy  v. 
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R'yCo.,  32  Wis.  269,  273 ;  Patten  v.  R*y  Co.,  32  Wis.  524,  531 
(i) ;  Wheeler  v.  Town  of  Westport,  30  Wis.  392,  406;  Sutton  v. 
Town  of  Wauwatosa,  29  Wis.  21,  33. 

The  request  of  the  defendant  to  instruct  as  above  stated  was 
properly  refused,  and  the  jury  were  fairly  instructed  upon  the 
question  of  the  proof  of  negligence  on  the  part  of  the  defendant, 
as  well  as  the  proof  of  contributory  negligence  on  the  part  of  the 
plaintiffs. 

It  was  claimed  by  the  defendant,  on  the  trial  of  this  action  at 
the  Circuit  Court,  that  the  plainti£f,  Mrs.  Quaife,  was  not  injured  to 
the  extent  asserted  by  her ;  that  she  was  feigning  sickness,  lame- 
ness, and  debility  for  the  purpose  of  enhancing  the  damages ;  and 
a  large  part  of  the  evidence  on  the  part  of  the  defense  was  intro- 
duced to  sustain  that  claim.     During  the  trial  Mrs.  Quaife  sub- 
mitted to  an  examination  by  six  surgeons  and  physicians,  three 
selected  by  her  and  three  by  the  defendant ;   and,  after  making 
their  examination,  they  were  all  sworn  upon  the  trial,  and  all 
united  in  saying  that  they  could  discover  nothing  in  her  physical 
appearance  which  would  indicate  that  she  was  su£fering  the  pains, 
weakness,  and  lameness  which  she  claimed  on  her  part  to  be  labor- 
ing under,  and  which  had  been,  as  she  claimed,  continuous  from 
the  time  of  the  accident  to  the  day  of  the  trial.     In  this  state 
of  the  evidence  upon  this  question,  the  learned  counsel  for  the  de- 
fendant claims  that  the  circuit  judge  erred  in  permitting  one  of 
the  medical  men  summoned  by  the  plaintiff  to  answer  the  follow- 
ing questions :  — 

"  Q.  Do  you  think  that  you  could  tell  whether  or  not 
she  suffered  pain  by  the  movement  of  the  hip,  judging  from  all 
the  examination,  including  what  she  said  ?  A.  I  think  I  could. 
Q.  Now  go  on  and  state  whether  in  your  opinion  she  did  suffer 
pain?  A.  She  gave  every  indication  of  suffering  pain.  Q.  In 
your  opinion  did  she  suffer  pain?  A.  Yes,  sir;  that  is  my 
opinion,  that  she  did.  This  pain,  if  it  exists,  indicates  some 
trouble  in  the  hip  joint." 

These  questions  were  all  objected  to,  and  exception  taken  to 
the  admission  of  the  answers  as  evidence  in  the  case.  In  order  to 
determine  whether  the  answers  to  these  questions  were  properly 

I.  Patten  v.  Chicago  &  N.  W.  R'j      Neg.  Cas.  191.    See  also,  subsequent 
€^.,  33  Wis.  534,  is  reported  in  7  Am.      decision  in  7  Am.  Neg.  Cas.  201. 
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admitted  in  evidence,  it  is,  perhaps,  necessary  that  the  whole  tes- 
timony of  this  witness,  given  as  well  before  as  after  the  answers, 
should  be  stated.  On  the  direct  examination,  and  before  the 
above  questions  were  asked  and  answered,  he  stated :  — 

"  I  am  a  physician  and  surgeon.  I  assisted  at  the  examination 
of  Mrs.  Quaife  yesterday.  During  the  examination  she  seemed  to 
be  quite  nervous,  and  more  or  less  excited ;  she  complained  of 
considerable  palpitation  of  the  heart.  I  think  she  said  she  felt  it 
every  day  more  or  less.  I  assisted  in  the  examination  of  the  thigh 
and  hip.     I  didn't  find  any  physical  indications  or  signs  of  injury." 

Here  followed  the  questions  and  answers  above  given,  and 
which  were  objected  to ;  and,  immediately  after  answering  such 
questions,  the  witness  was  cross^xamined,  and  testified  as  follows : 
*'  I  found  nothing  in  the  hip  by  examination ;  there  must  be  some 
defect  in  the  limb  to  produce  pain,  and  that  defect  I  could  not 
find.  The  general  opinion  was  that  we  could  not  find  an3rthing. 
The  only  way  I  could  tell  that  she  ached  was  by  what  she  said, 
and  how  she  looked  and  appeared."  On  a  re-direct  examination 
he  testified :  "I  experimented  for  the  purpose  of  detecting  whether 
there  was  pain  or  derangement  of  the  hip  joint,  by  striking  on  the 
bottom  of  the  foot ;  and  that  seemed  to  giv^  her  pain  in  the  hip 
joint."  The  foregoing  is  all  the  testimony  given  by  this  witness 
on  the  trial. 

It  is  very  earnestly  insisted  by  the  learned  counsel  for  the  ap- 
pellant, that  upon  this  evidence  the  questions  were  improper,  for 
the  reason  that  it  was  in  effect  asking  the  witness  whether  he 
believed  the  statement  of  the  plaintiff,  Mrs.  Quaife,  made  at  the 
time  of  the  examination  and  as  a  witness  on  the  trial,  that  she 
suffered  pain.  It  is  argued  that  as  the  witness  had  sworn  that  he 
could  find  nothing  in  her  physical  condition  that  indicated  the 
existence  of  pain,  or  which  suggested  the  possibility  of  such  pain, 
his  answer  must  necessarily  be  based  upon  what  she  said  alone ; 
and  that  if  based  on  that  alone,  it  could  only  be  an  opinion  of  the 
witness  as  to  the  veracity  of  the  plaintiff. 

The  claim  of  the  plaintiffs  on  the  trial  was,  that  Mrs.  Quaife  was 
lame  in  her  hip,  and  that  she  suffered  pain  there ;  that  she  was  and 
had  been  unable  to  use  her  limb  as  she  had  used  it  before  the  ac- 
cident ;  that  it  was  so  weakened  and  injured  by  the  accident  that 
she  could  not  for  a  long  time  use  it  at  all  for  the  purpose  of  walk- 
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iiig;  and  that  it  was  still  so  weak  and  painful  as  to  render  it  un- 
safe for  her  to  attempt  to  walk  without  the  aid  of  a  crutch.  The 
examination  of  physicians  made  upon  the  trial  was  made  at  the 
suggestion  of  the  defendant,  for  the  purpose  of  testing  the  truth- 
fulness of  this  claim  on  the  part  of  the  plaintiffs,  and  to  place  be- 
fore the  jury  the  real  condition  of  Mrs.  Quaife,  so  far  as  such 
condition  could  be  ascertained  by  the  experience,  knowledge,  and 
skill  of  the  expert  medical  witnesses.  The  examination  was 
promptly  submitted  to  by  Mrs.  Quaife. 

The  experts,  after  the  examination,  were  put  on  the  stand  as 
witnesses,  for  the  purpose  of  giving  the  jury  the  facts  ascertained 
by  them  from  such  examination.     We  are  of  the  opinion  that 
these  experts  would,  in  this  case,  be  in  the  same  position  as  if  they 
had  been  called  in  any  other  case  of  sickness  or  injury  to  attend  a 
patient,  and  determine,  so  far  as  they  could,  the  real  condition  of 
such  patient.      In  this   case  the  patient  complained  of  pain  in 
the  hip  and  lameness  of  the  limb  as  amongst  her  troubles.     The 
experts  examine  the  limb  and  hip,  and  find  no  such  appearance 
as  would  indicate  lameness  or  pain.     Yet  the  patient  insists  upon 
the  fact  of  lameness  and  pain.     It  becomes  then  a  question  with 
the  experienced  physician,  whether  such  pains  and  lameness  are 
imaginary,  feigned,  or  real ;  and,  to  determine  this,  he  must  resort 
to  other  evidences  than  those  to  be  derived  from  an  examination 
oi  the  limb  itself.     And  in  such  case  we  think  it  is  clearly  compe- 
tent for  the  expert  to  give  an  opinion  from  the  general  appearance, 
actions,  and  looks  of  the  patient,  and  what  she  says  at  the  time  in 
regard  to  her  condition. 

Although  the  examination  in  this  case  was  not  made  for  the 
purpose  of  giving  medical  advice,  still  it  was  made  for  the  express 
purpose  of  ascertaining  whether  the  plaintiff  was  suffering  from 
the  existence  of  a  present  disease,  and  the  nature  of  such  disease ; 
and  for  the  ascertainment  of  that  object  the  statements  of  the  pa- 
tient, or  person  examined,  would  be  as  necessary  for  the  enlight- 
enment of  the  medical  experts  as  though  the  examination  were 
made  with  the  purpose  of  administering  remedies.     It  is  true  that 
statements  made  by  the  person  claiming  to  be  injured,  made  pend- 
ing an   action  to  recover  damages  for  such  injury,  might  not  be 
entitled  to  the  same  weight  as  if  they  had  been  made  before  an 
action  commenced  and  for  the  purpose  of  getting  medical  advice ; 
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still  this  objection  does  not  go  to  the  competency  of  the  evidence, 
but  to  its  credibility. 

Both  parties  on  the  trial  seem  to  have  conceded  that  the  state- 
ments made  by  the  plaintiff  to  the  examining  physicians  were 
competent  evidence,  both  for  and  against  her ;  and  this  was  un- 
doubtedly the  correct  view  of  the  case.  The  experts  in  making 
the  examination  would  naturally  and  necessarily,  in  order  to  make 
a  fair  one,  inquire  of  the  person  to  be  examined  whether  she  suf- 
fered pain  or  otherwise,  where  the  pains  were  located,  how  long 
they  had  existed,  and  such  other  questions  as  their  superior 
knowledge  and  skill  would  suggest  for  the  purpose  of  determining 
whether  her  assumed  illness  was  real  or  feigned ;  and,  having  made 
all  proper  physical  examinations,  they  would  form  an  opinion  from 
her  statements  and  such  physical  examinations,  whether  the  dis- 
ease was  feigned  or  real.  If,  in  order  to  make  a  fair  examination 
of  the  plaintiff  by  the  experts,  it  was  necessary  or  proper  to  inter- 
rogate her  at  all  as  to  her  present  condition,  then  it  seems  to  us 
that  it  is  clear  that,  in  giving  an  opinion  as  to  her  present  condi- 
tion, her  answers  to  such  inquiries  must  necessarily  be  taken  into 
consideration,  as  well  as  her  actions  and  appearance. 

We  think  the  rule  applicable  to  this  case  is  correctly  stated  by 
Chief  Justice  Bigelow,  in  the  case  of  Barber  and  Wife  v.  Merriam, 
II  Allen,  322-324:  ''The  opinion  of  a  surgeon  or  physician  is 
necessarily  formed  in  part  on  the  statements  of  his  patient,  de- 
scribing his  condition  and  symptoms,  and  the  causes  which  have 
led  to  the  injury  or  disease  under  which  he  appears  to  be  suffer- 
ing. This  opinion  is  clearly  competent,  as  coming  from  an 
expert.  But  it  is  obvious  that  it  would  be  unreasonable,  if  not 
absurd,  to  receive  the  opinion  in  evidence,  and  at  the  same  time 
to  shut  out  the  reasons  and  grounds  on  which  it  was  founded. 
Such  a  course  of  practice  would  take  from  the  consideration  of 
court  and  jury  the  means  of  determining  whether  the  judgment  was 
sound,  and  his  opinion  well  founded  and  satisfactory.  •  •  * 
The  party  producing  the  witness,  and  who  relies  on  his  opinion, 
should  be  allowed  the  privilege  of  showing  that  his  testimony,  as 
an  expert,  is  the  result  of  due  inquiry  and  investigation  into  the 
condition  and  symptoms  of  the  patient,  past  and  present.  *  *  * 
The  existence  of  many  bodily  sensations  and  ailments  which  go  to 
make  up  the  syniptoms  of  disease  or  injury,  can  be  known  only 
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to  the  person  who  experiences  them.  It  is  the  statement  and  de- 
scription of  these  which  enter  into  and  form  part  of  the  facts  on 
which  the  opinion  of  an  expert  as  to  the  conditions  of  health  or 
disease  is  founded."  See  also  Bacon  v.  Charlton,  7  Cush.  581- 
586;  Aveson  v,  Kinnaird,  6  East,  188,  196  (i);  Thompson  v. 
Trevanion,  Skinner,  402;  i  Greenl.  Ev.  102;  Palmer  v.  Crook,  7 
Gray,  418;  Rowell  v.  City  of  Lowell,  11  Gray,  420;  Railroad  v. 
Sutton,  42  111.  438  (2) ;  Denton  v.  State,  i  Swan  (Tenn.)  297 ; 
LeMarchant's  Gardner  Peerage  Case,  78,  175,  178. 

It  has  been  held  in  some  cases,  that  statements  of  the  kind 

above  mentioned,  made  after  suit  brought,  should  not  be  received 

for  any  purpose,  not  even  for  the  purpose  of  in  part  founding  an 

opinion  upon  them  by  an  expert.      We  think,  however,  the  true 

rule  on  this  point  is  also  stated  in  the  case  first  above  cited.    Chief 

Justice  Bigelow,  in  his  opinion,  page  326,  says:    "It  is  suggested, 

in  behalf  of  the  defendant,  that  the  statements  in  the  present  case 

were  made  by  the  plaintiff  after  the  commencement  of  the  action. 

But  we  do  not  think  that  for  this  reason  only  they  ought  to  have 

been  rejected.      It  was  a  circumstance  which  may  have  detracted 

from  the  weight  of  the  evidence  of  the  opinion  of  the  physician,  so 

far  as  it  was  founded  on  these  statements.     But  as  the  statements 

were  made  to  a  medical  man,  for  the  purpose  of  receiving  advice, 

they  were  competent  and  admissible."      And  so,  in  this  case,  the 

defendant  having  called  for  personal  examination  of  the  plaintiff 

I.  In  Aveson  v.  Kinnaird,  6  East,  time  of  her  going  to  M  and  the  day 
x88,  an  action  by  a  husband  upon  a  on    which    such    declarations    were 
policj  of  insurance  on  the  loss  of  his  made ;  and  particularly  after  the  plain- 
wife,  declarations  by  the  wife  made  tiff  had  called  the  surgeon  as  a  witness 
bj  her  when  lying  in  bed  apparently  to  prove  that  she  was  in  a  good  state 
ill,  stating  the  bad  state  of  her  health  at  of  health  when  examined  by  him  at 
the  period  of  her  going  to  M  (whither  M,   his  judgment    being    formed  in 
the  irent  a  few  days  before  in  order  to  part    from    the   satisfactory  answers 
be  examined  by  a  surgeon,  and  to  get  given  by  her  to  his  inquiries.     The 
a  certificate  from  him  of  good  health,  principle  upon  which   such  declara- 
preparatory  to  making  the  insurance)  tions  are  evidence  is,  that,  when  ac- 
down  to  that  time,  and  her  apprehen-  company ing  the  act  done,  and  tending 
lions  that  she  could  not  live  ten  days  to  explain  it,  they  are  part  of  the  res 
longer,  by  which  time  the  policy  was  gestce^  and  therefore  admissible, 
to  be  returned,  are  admissible  to  show  3.  See  note  of  the  Sutton  case,  ap- 
her  own  opinion,  who  best  knew  the  pended  to  Chicago  &  Alton  R.  R.  Co. 
iMd,  of  the  ill  state  of  her  health,  at  v,  Flagg,  43  111.  364,  reported  in  8 
thi*  time  of  effecting  the  policy,  which  Am.  Neg.  Cas.  154. 
was  on  a  day  intervening  between  the 
X— 31 
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by  expert  witnesses,  for  the  purpose  of  determining  whether  the 
plaintiff  was  suffering  from  disease  or  injury,  and  with  a  view  of 
having  those  witnesses  testify  as  to  the  results  of  such  examina- 
tion, and  give  their  opinions  if  called  upon,  the  plaintiff  had  the 
right  to  have  them  take  into  consideration  her  statements  made 
upon  such  examination,  in  making  up  their  opinions  as  to  her 
present  condition. 

It  would  have  presented  a  different  question,  if  the  plaintiff  on  her 
part,  without  the  knowledge  or  presence  of  witnesses  for  the  de- 
fendant, had  called  experts  to  examine  her  as  to  her  present  con- 
dition, for  the  purpose  of  giving  evidence  on  the  trial,  and  not  for 
the  purpose  of  giving  medical  advice.  In  that  case  the  objection 
would  perhaps  have  been  well  taken,  that  in  forming  an  opinion  as 
to  her  condition  the  witnesses  should  not  be  allowed  to  take  into 
consideration  her  statements  made  at  sucli  examination.  In  such 
case  the  statements  would  be  subject  to  a  suspicion  that  they  were 
made  for  the  purpose  of  getting  an  opinion  favorable  to  her.  In 
the  present  case,  the  examination  was  not  sought  by  her,  and  her 
statements  were  made  in  answer  to  interrogatories  put  by  experts, 
who  are  supposed  to  be  impartial,  if  not  hostile,  to  her,  and  all  her 
statements  were  made  subject  to  a  full  cross-examination  by  the 
experts,  so  that  there  would  be  very  little  probability  that  they 
would  be  misled  or  influenced  by  any  colored  or  false  statements. 
We  think  the  questions  and  answers  were  admissible,  and  that 
it  was  for  the  jury  to  say  what  weight  should  be  given  to  the 
opinion  under  all  the  circumstances. 

It  is  objected  that  the  court  erred  in  permitting  the  following 
question  to  be  put  and  answered  by  one  of  the  plaintiffs'  witnesses. 
Dr.  Beebe :  "  Might  there  not  have  been  a  fracture  of  the  neck  of 
the  femur,  and  you  not  be  able  to  discover  it?"  Answer.  "That 
may  be  in  the  range  of  possibilities,  but  not  probable ;  the  usual 
organic  changes  and  usual  symptoms  accompanying  that  fracture 
were  not  present." 

This  witness  was  one  of  the  six  who  had  made  the  personal  ex- 
amination of  the  plaintiff  during  the  trial,  and,  although  called  by 
the  plaintiff,  had  testified  that  in  such  examination  he  had  discov- 
ered nothing  in  her  physical  condition  which  indicated  that  she 
was  suffering  pain  from  the  alleged  injury  at  the  time.  The 
witness,  though  necessarily  called  by  the  plaintiff,  as  one  who  had 
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been  selected  by  her  to  assist  at  the  examination,  did  not  testify 
very  favorably  to  her ;  and  it  was  in  the  discretion  of  the  court 
whether  a  question  in  the  nature  of  cross-examination  should  be 
allowed  to  be  put  by  the  party  calling  him.  It  is  not  denied  but 
that  the  question  would  have  been  a  proper  one  to  put  to  the 
witness  on  cross-examination,  had  he  been  called  by  the  defend- 
ant. The  object  of  the  question  was  to  show  that  an  injury  might 
exist,  and  did  in  fact  exist,  although  there  were  no  outward  mani- 
festations. 

This  exact  question  was  before  the  Supreme  Court  of  Massa- 
chusetts in  the  case  of  Rowell  v.  City  of  Lowell,  1 1  Gray,  420 ; 
and  that  court  held  that  such  a  question  was  proper  upon  the 
cross-examination  of  a  surgeon  testifying  as  an  expert.  In  the 
present  case,  although  the  question  was  put  upon  direct  examina- 
tion, it  was  put  to  a  witness  who,  although  called  by  her,  had  not 
testified  favorably;  and  there  was  no  error,  therefore,  in  per- 
mitting the  question. 

The  point  made  that  the  plaintiffs  were  permitted  to  contradict 
one  of  their  own  witnesses,  by  way  of  impeachment,  is  hardly  sus- 
tained by  the  fecord.     The  record   shows  that  the  witness 're- 
ferred to.  Dr.  Booth,  was  recalled  by  the  defendant  as  its  witness, 
for  the  purpose  of  contradicting  a  statement  sworn  to  by  the 
plaintiff,  Quaife ;  and  that  after  he  was  examined  by  the  defend- 
ant, the  plaintiff  cross-examined  him,  and,  without  any  objection 
on  the  part  of  the  defendant,  he  testified  as  follows :   '*  I  did  not 
tell  Quaife,  a  day  or  two  after  the  accident,  that  I  jumped  off  the 
forward   end  of  the  car  on  the  platform,  and  had  only  Just  time 
enough  to  get  on  as  they  started.     I  got  off  the  rear  end  of  the 
smoking  car,  and  went  to  the  other  end,  and  saw  my  man,  and 
got  on  at  the  forward  end."     The  plaintiff,  Mr.  Quaife,  was  re- 
called, and  on  this  subject  stated,  "that,  a  day  or  two  after  the 
accident.  Dr.  Booth  stated  to  him  that  he  got  off  the  rear  end  of 
the  smoking  car,  and  jumped  on  the  forward  end  of  the  smoking 
car  just  as  they  were  starting." 

It  will  be  seen,  by  an  examination  of  the  two  statements  that 
they  do  not  conflict  in  any  material  part.     The  record  also  shows 
thsit  no  objection  was  taken  to  the  statement  made  by  the  witness 
Quaife  on  the  ground  that  it  was  intended  to  impeach  his  own  wit- 
ness, but  simply  on  the  ground  that  the  evidence  was  not  rebutting. 
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The  questions  as  to  the  nature  and  gravity  of  the  injuries 
received  by  the  plaintiff,  Mrs.  Quaife,  were  fairly  and  clearly  sub- 
mitted to  the  jury  by  the  learned  circuit  judge.  And,  as  a  basis 
for  assessing  damages,  they  were  told,  in  the  strong  language  of 
the  learned  counsel  for  the  defendant,  that  "  although  the  jury 
might  guess  that  some  other  injury  might  have  been  received  by 
Mrs.  Quaife,  at  the  time  in  question,  than  is  proved  by  the  evi- 
<}ence,  it  is  improper  for  the  jury  to  do  so.  The  jury  are 
instructed  not  to  do  so,  but  to  confine  themselves  to  the  consid- 
eration of  such  injuries,  and  only  such  injuries,  as  are  proved  by 
the  evidence  given  in  court  to  have  been  received  by  Mrs.  Quaife 
at  the  time  in  question." 

If  the  evidence  of  the  learned  surgeons  and  physicians  who 
made  the  examination  of  Mrs.  Quaife,  one  of  whom  had  attended 
her  from  the  time  of  the  accident,  failed  to  convince  the  jury  that 
her  injuries  were  of  a  trifling  character,  and  that  she  was  feigning 
sickness  and  decrepitude  for  the  purpose  of  enhancing  her  dam- 
ages ;  and  if  the  learned  doctors,  after  making  a  thorough  exami- 
nation of  her  condition  at  the  time  of  the  trial,  were  unwilling  to 
give  it  as  their  opinion  upon  oath  that  her  injuries  were  slight  and 
temporary  in  their  nature,  and  that  she  was  simulating  lameness 
and  disease  —  it  would  be  presumptuous  for  this  court  to  decide 
this  issue  of  fact  against  the  verdict  of  the  jury,  upon  the  evidence 
given  in  this  case.     It  will  hardly  be  expected  that  we  can  say, 
upon  the  evidence  given  on  the  trial,  that  the  finding  of  the  jury 
that  her  injuries  were  serious  and  permanent  in  their  nature  is  un- 
supported by  the  facts  proved  ;  and,  unless  we  can  so  say,  the  ver- 
dict must  stand.     The  verdict  is  not  excessive,  except  upon  the 
theory  that  the  evidence  shows  so  clearly  that  the  injuries  were 
trifling  and  temporary,  that  the  verdict  of  the  jury  to  the  contrary 
must  be  set  aside  as  entirely  unsupported.     Most  certainly  the  ev- 
idence does  not  show  this.     We  are  unable,  therefore,  to  say,  as  a 
matter  of  law,  that  the  damages  assessed  are  excessive. 

The  case  seems  to  have  been  fairly  tried,  and  the  judgment  ol 
the  Circuit  Court  must  be  affirmed. 

By  the  Court.  —  Judgment  affirmed. 
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* 

DOWD  V.  CHICAGO,  MILWAUKEE  AND  ST. 
PAUL  RAILWAY  COMPANY. 

Supreme  Courts  Wisconsin^  January  Terniy  1893» 

[Reported  in  84   Wis.  105.] 

PERSON  ACCOMPANYING  ANOTHER  INJURED  AT  FREIGHT 
STATION— RAILROAD  NOT  LIABLE.— The  duty  of  a  raijroad 
company  to  maintain  sufficient  and  proper  platforms  for  the  use  of  persons 
lawfully  at  their  stations  does  not  apply  to  a  person  accompanying  another 
person  about  to  leave  in  a  stock  car  from  the  freight  depot,  and  the  com- 
pany is  not  liable  for  injury  sustained  by  such  person  on  its  freight 
platform. 
LICENSEE.  —  A  licensee  who  enters  upon  or  uses  premises  by  permission 
only,  without  any  enticement,  allurement,  or  inducement  being  held  out 
by  the  owner  or  occupant,  cannot  recover  damages  for  injuries  caused  by 
obstructions  or  insufficiency. 

Appeal  from  the  Circuit  Court  for  Rock  County.  yudgm^nt 
reversed, 

"This  action  was  brought  to  recover  damages  for  personal  in- 
juries received  by  the  plaintiff  at  Allen's  Grove  statiort  on  the 
defendant's  railway,  in  consequence,  as  it  is  alleged,  of  the  negli- 
gence on  the  part  of  the  defendant  in  not  providing  a  proper  plat- 
form, hand  rails,  lights,  etc.,  at  said  station,  the  absence  of  which, 
it  is  charged,  caused  the  plaintiff's  injuries.  The  station  is  a  small 
one,  about  a  mile  from  the  village  of  Allen's  Grove,  where  the 
plaintiff  and  her  husband  resided,  and  consisted  of  one  small 
building,  with  a  waiting-room  for  passengers  at  the  east  end  and  a 
freight  room  at  the  west  end ;  the  office  being  between  the  two 
rooms.  There  was  a  long,  low  platform  on  and  along  the  south 
side  of  the  building,  and  next  to  the  main  track,  called  and  used 
as  a  passenger  platform.  At  the  west  end  of  the  building  on  the 
north  side,  and  northwest  of  the  building,  is  a  high  platform  on  a 
level  with  the  floor  of  a  freight  car,  so  that  freight  may  be  easily 
loaded  and  unloaded,  called  and  used  as  a  freight  platform ;  and 
next  to  it,  and  on  the  north  side,  is  a  side  track  for  the  accommo- 
dation of  freight  business.  There  is  an  inclined  platform  between 
the  freight  and  passenger  platforms  at  the  west  end  of  the  build- 
ing, nine  feet  wide,  sloping  from  the  former  to  the  latter.     At  the 
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northwest  corner  of  the  freight  platform  there  were  steps  extend- 
ing to  the  ground,  but  there  was  no  hand  rail  on  the  steps,  nor 
any  guard  rail  on  the  platform  at  the  west  end  or  north  side 
thereof.  These  steps  were  the  only  means  of  reaching  the  ground 
at  or  west  of  the  building.  It  was  customary  for  persons  coming 
to  the  station  with  teams  to  use  these  steps  to  get  upon  the  plat- 
form. There  are  no  steps  at  either  end  of  the  passenger  platform. 
It  extends  along  the  main  track  between  two  hundred  and  three 
hundred  feet,  and  slopes  gradually  to  the  ground,  and  one  hundred 
feet  thereof  is  west  of  the  building. 

''The  plaintiff's  husband  had  arranged  with  defendant's  agent 
for  a  car  to  ship  some  household  furniture,  etc.,  belonging  to  an- 
other party,  and  six  horses,  from  Allen's  Grove  to  Emmettsburg, 
Iowa,  which  he  thought  of  making  their  home,  and  his  contract 
for  the  carriage  of  the  goods  and  horses  included  the  carriage  of 
the  plaintiff's  husband  on  the  freight  train  as  a  part  of  the  contract 
It  appeared  that  the  platform  and  steps  had  been  in  the  same  con- 
dition for  ten  or  fifteen  years  as  on  the  occasion  in  question,  and 
that  the  freight  platform  had  never  been  lighted  except  when  ex- 
cursion trains  were  running.  The  plaintiff  took  a  lighted  lantern 
with  her  to  the  station  that  evening.  She  had  lived  at  Allen's 
Grove,  a  mile  from  the  station,  about  fifteen  years,  and  during  that 
time  had  been  up  and  down  those  stairs  a  dozen  times,  perhaps, 
and  was  frequently  at  the  station,  and  knew  the  situation  of  the 
platforms,  and  had  frequently  got  off  from  the  train  at  this  station, 
and  as  frequently  took  the  train  to  go  away.  Passengers  coming 
to  take  trains,  or  leaving  trains,  come  up  from  the  eastern  or  low 
end  of  the  platform,  and  in  leaving  the  station  they  usually  take 
the  same  course.  The  company  had  stockyards  at  the  station 
west  of  the  depot,  used  for  the  purpose  of  shipment  of  live  stock. 
Cattle  and  horses  were  usually  loaded  into  the  cars  from  the  cattle 
chute.  On  this  occasion  plaintiff's  husband  requested  to  be  al- 
lowed to  load  the  horses  from  the  high  freight  platform,  and  the 
station  agent  permitted  him  to  make  that  use  of  it.  According  to 
the  course  of  business,  if  the  horses  had  been  loaded  into  the  car 
at  the  stockyards  they  would  have  taken  it  from  where  it  stood 
there  into  the  train.  The  station  agent  had  regular  office  hours, 
ending  at  6  o'clock  P.  M.  On  this  occasion,  after  the  horses  had 
been  loaded  into  the  car,  he  made  out  the  stock  contract  and  the 
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receipt     Mr.  Dowd  was  to  go  along  with  the  car,  and  in  it,  for 
the  purpose  of  taking  charge  of  the  stock.     The  agent  notified 
the  agent  at  Elkhorn  to  have  the  car  taken,  and  went  home  at 
about  half-past  lo,  having  made  out  a  waybill  for  the  car,  and  put 
it  in  the  bill  box  by  the  waiting-room  door,  so  the  conductor  could 
get  it  when  he  came  after  the  car,  the  agent  directing  the  parties 
there  to  put  out  the  light  and  close  the  waiting-room  door  when 
they  went.    He  bade  them  good  night,  and  told  them  he  was  going 
home.    No  persons  other  than  the  plaintiff  and  her  party  appear 
to  have  been  left  in  or  about  the  station.    The  plaintiff  stated  that 
she  knew  the  time  the  train  was  due,  and  went  there  at  lo  o'clock 
because  she  had  an  anxiety  to  see  the  horses  in  the  car;  had 
never  seen  anything  of  the  kind,  and  went  down  there  to  be  with 
Mr.  Dowd  while  he  had  to  wait,  and  see  him  off,  but  did  not  go 
entirely  out  of  curiosity.     The  *  Limited  Liability  Live-Stock  Con- 
tract* in  question,  for  car  33,588,  provided  that  'the  parties  in 
charge  of  the  same,  and  who  had  signed  their  names  in  ink,  were 
entitled  under  the  rules  to  pass  in  charge  of  live  stock  shipped  un- 
der this  contract';  and  the  name  of  H.  A.  Dowd  was  entered  on 
the  contract  as  being  so  entitled  to  pass.    'Agents  and  conductors 
were  instructed  not  to  permit  any  but  owners  of  live  stock  or  their 
bona  fide  employees  to  pass  free,  in  charge  of  the  same.' 

"  The  plaintiff,  with  her  daughter  and  a  Mrs.  Wilbur,  drove  to  the 
station,  arriving  at  about  10  o'clock,  and,  leaving  their  vehicle  in 
a  shed  across  the  track  on  the  north  side  of  the  track  and  north- 
west of  the  station,  reached  the  platform  by  the  steps  already  de- 
scribed, and  from  thence  went  into  the  waiting-room,  where  they 
remained  with  her  friends  until  the  train  arrived,  which  was  about 
2  o'clock  in  the  morning,  when  they  all  left  the  waiting-room  and 
went  to  the  oar  that  contained  the  horses,  etc.,  standing  on  the 
north  side  of  the  freight  platform.    The  night  was  dark,  and  there 
was  no  moon.     There  were  no  lights  about  the  platform  or  sta- 
tion, except  in  the  waiting-room,  though  there  was  a  lamp-post  on 
the  low  or  passenger  platform  west  of  the  station  building.    There 
were  some  lanterns  in  the  party, —  two  or  three  at  least,  —  held  by 
those  in  or  about  the  car,  near  the  door.     There  was  a  difference 
o\  testimony  as  to  how  much  they  lighted  the  platform  at  or  near 
the  steps.    When  they  reached  the  car  Mrs.  Wilbur  said  good-bye 
to  the  plaintiff's  husband,  and  started  to  go  down  the  steps  to  the 
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ground.  It  was  very  dark,  so  that  she  had  to  sit  down,  and  ieel 
her  way  down  the  steps.  The  plaintiff  bade  her  husband  good- 
bye, and  kissed  him,  and  started  to  go  down  the  steps.  Huber 
and  McKinney,  who  were  there  and  had  lanterns,  testified  that  as 
she  turned  to  leave  her  husband  she  put  her  handkerchief  to  her 
face,  as  if  weeping,  but  she  denied  this.  She  said  it  was  so  dark 
that  she  cou/d  not  see  where  to  stepy  or  where  the  platform  ended 
and  the  steps  began,  so  she  felt  her  way,  but  knew  about  where  the 
steps  were,  and  had  used  them  when  she  came  there,  and  was  fa- 
miliar with  the  depot  building,  platform,  and  steps.  Reaching  the 
edge  of  the  platform,  she  felt  for  the  steps  with  her  foot,  and 
found  the  step  with  her  right  foot,  and  just  then  Mrs.  Wilbur,  who 
reached  the  ground,  told  her  to  get  across  the  track  before  the  en- 
gine came  along.  That  she  glanced  up  the  track,  and  thought  by 
the  sound  that  the  engine  was  starting  down  on  that  track,  and  then 
she  started  to  place  her  left  foot  on  the  step,  but  was  so  near  the 
left  end  of  it  that  her  foot  did  not  strike  the  step,  and  she  fell  to 
the  ground,  sustaining  the  injuries  complained  of.  That  she  did 
not  think  to  ask  for  a  lantern  to  light  her  way  down  the  steps. 

"The  train  in  question  was  strictly  a  freight  train,  carrying 
through  freight,  stopping  at  this  station  only  when  ordered  to  take 
in  a  car,  as  in  this  instance,  and  during  a  period  of  two  years 
there  were  but  two  shipments  from  this  station  by  this  train, —  one 
by  plaintiff's  husband,  and  another  by  another  party.  This  train 
was  not  allowed  to  and  did  not  carry  passengers,  and  the  station 
agent  was  not  allowed  to  and  did  not  sell  tickets  for  this  train, 
and  never  kept  the  station  open  for  it.  The  only  persons  allowed 
to  ride  on  it,  other  than  the  trainmen,  were  those  who  accom- 
panied stock  for  the  purpose  of  caring  for  it  while  in  transit 

**  The  defendant  requested  the  court  to  direct  a  verdict  for  the 
defendant,  but  this  was  refused.  The  defendant  asked  the  court 
to  instruct  the  jury :  i,  that  they  could  not  find  the  defendant  liable 
because  of  the  fact  that  there  was  neither  a  guard  nor  rail  upon 
or  near  the  edge  of  the  depot  platform;  2,  nor  because  of  the  fact 
that  there  was  neither  any  guard  nor  rail  to  either  side  of  the 
stairway  or  steps  leading  from  the  platform  to  the  ground;  3. 
nor  because  it  did  not  have  a  person  present  to  warn  the  plaintiff 
of  the  danger  of  falling  from  said  platform  or  steps ;  4,  nor  be- 
cause it  did  not  have  the  platform  and  stairway  lighted ;  5,  that 
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the  defendant,  under  the  facts  disclosed,  did  not  owe  to  the  plain- 
tiff any  duty  in  respect  to  the  several  matters  above  mentioned ;  6, 
that  as  the  plaintiff  came  there  for  her  own  gratification,  and  not 
by  the  invitation  of  the  defendant,  it  owed  her  no  active  duty  or 
care;  that  she  was,  at  most,  a  mere  licensee,  and  took  the  license 
with  all  the  perils  incident  to  it ;  that  when  she  came  to  the  depot 
she  knew  that  the  platform  and  steps  were  not  lighted,  and  that  in 
continuing  there  and  going  therefrom  she  did  so  with  all  the  risks 
incident  to  an  unlighted  depot  platform  and  steps,  such  as  existed 
at  that  place  at  that  time;  7,  that  it  was  her  duty  to  exercise  such 
care  as  was  needful,  under  the  circumstances,  to  ascertain  whether 
it  was  safe  for  her  to  step  from  the  platform  before  doing  so.     If 
the  darkness  of  the  night  was  such  that  she  could  not  see  where 
to  step,  and  the  jury  found  that  there  was  a  lantern  or  light  near 
at  hand  which  she  could  have  used  or  had  the  use  of  by  asking, 
and  that,  had  she  used  such  light,  she  could  have  left  the  plat- 
form and  gone  down  the  steps  in  safety,  but  neglected  to  use  such 
light,  and  proceeded  to  go  down  the  steps  in  the  dark,  then  she 
took  the  risk  of  falling,  and  was  not  in  the  exercise  of  ordinary 
care,  but  was  guilty  of  negligence,  and  the  verdict  should  be  for 
the  defendant.     These  several  instructions  were  refused. 

"  Plaintiff  had  a  verdict  for  $3,500,  and  a  motion  to  set  it  aside 
and  for  a  new  trial,  on  the  ground  that  it  was  contrary  to  law  and 
contrary  to  the  evidence,  was  denied.     Judgment  was  entered  on 
the  verdict,  and  the  defendant  appealed." 

John  T.  Fish  and  Jackson  &  Jackson  (Burton  Hanson-  of 

counsel),  for  appellant. 

Fethers,  Jeffris  &  FiFiELD,  for  respondent. 

Pinney,  J. — There  is  no  conflict  in  the  evidence  in  relation 
to  the  duty,  if  any,  which  the  defendant  owed  the  plaintiff,  or  as 
to  the  facts  relied  on  to  show  that  the  defendant  was  guilty  of 
negligence,  causing  the  injury  which  she  sustained.  All  the  evi- 
dence is  embraced  in  the  bill  of  exceptions,  and  the  court  having 
refused  to  direct  a  verdict  f<^r  defendant,  and  to  set  aside  the  ver- 
dict on  the  ground  that  it  was  contrary  to  law  and  the  evidence, 
the  question  to  be  determined  is  wholly  one  of  law. 

The  transaction  in  question  between  the  plaintiff's  husband  and 

the  railway  company  is  relied  on,  in  virtue  of  which  it  is  alleged 

that  the  company  owed  the  plaintiff  a  dpty ;  but  it  could  arise 
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only,  if  at  all,  by  virtue  of  her  privity  or  legal  relation,  under  the 
circumstances,  with  her  husband.  The  particular  business  in  hand 
had  no  relation  to  or  connection  with  the  passenger  business  or 
traffic  of  the  company,  but  concerned  only  the  method  of  conduct- 
ing its  freight  traffic  and  business,  and  the  rights  and  duties  arising 
out  of  it  in  the  carriage  of  live  stock.  The  fact  that  the  plaintiffs 
husband  was  allowed  to  accompany  the  train,  and  ride  in  the  car 
or  on  the  train  to  take  care  of  the  horses,  without  charge  for  it 
other  than  the  sum  paid  for  the  car,  was  a  mere  incident  of  the 
carriage  of  the  stock,  and  did  not  give  him  all  the  rights  of  an  in- 
tending passenger  on  a  passenger  train,  though  he  would  not  be 
chargeable,  if  injured  on  the  trip  by  the  neglect  of  the  company, 
with  contributory  negligence  because  riding  in  a  freight  car  and 
exposed  to  greater  peril  than  if  he  rode  in  a  passenger  car.  Law- 
son  V.  C,  St.  P.,  M.  &  O.  R.  Co.,  64  Wis.  447.  We  consider 
it  misleading  to  treat  the  rights  of  the  plaintiff  and  her  husband, 
and  the  duties  the  company  owed  them,  or  either  of  them,  upon 
the  basis  or  from  the  standpoint  that  the  husband  was  an  intend- 
ing passenger  in  the  ordinary  passenger  traffic  of  the  company. 
The  real  nature  of  the  transaction  and  attending  circumstances 
must  be  considered,  with  a  view  of  ascertaining  what,  if  any,  duty 
the  company  owed  the  plaintiff. 

The  company  owes  certain  duties,  no  doubt,  in  regard  to  the 
safety  of  its  platform,  to  those  who  come  upon  it  in  pursuit  of  a 
matter  of  common  interest  to  both.  *'  The  principle  appears  to  be 
that  invitation  is  inferred  where  there  is  a  common  interest  or 
mutual  advantage,  while  a  license  is  inferred  where  the  object  is 
the  mere  pleasure  or  benefit  of  the  person  using  it."  Camp.  Neg., 
§33;  Bennett  v.  Railroad  Co.,  102  U.  S.  585  (i).  A  licensee 
who  enters  upon  or  uses  premises  by  permission  only,  without  any 
enticement,  allurement,  or  inducement  being  held  out  to  him  by 
the  owner  or  occupant,  cannot  recover  damages  for  injuries  caused 
by  obstructions  or  insufficiency.  He  goes  there  at  his  own  risk, 
and  enjoys  the  license  subject  to  its  concomitant  perils,  and  no 
duty  is  imposed  by  law  on  the  owner  or  occupant  to  keep  his 
premises  in  a  suitable  condition  for  those  who  come  there  or  use 
them  solely  for  their  own  convenience  or  pleasure.     He  must  use 

I.  Bennett  v.  Louis.  &  N.  R.  R.  Co.,  102  U.  S.  585,  is  reported  in  7  Am. 
Neg.  Cas.  349. 
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the  premises  in  the  condition  in  which  he  finds  them.  Vander- 
beck  V,  Hendry,  34  N.  J.  Law,  472 ;  Gallagher  v,  Humphrey,  6 
Law  T.  (N.  S.)  684  (i)  ;  Ivay  v.  Hedges,  9  Q.  B.  Div.  80  (2)  ; 
Reardon  v.  Thompson,  149  Mass.  267.  As  to  a  licensee,  so  long 
as  there  is  no  active  misconduct  toward  him,  no  liability  is  in- 
curred by  the  occupier  of  the  premises  by  reason  of  injury  sus- 
tained by  a  visitor  thereon.  Sweeny  v.  Old  Colony  &  N.  R.  Co., 
ID  Allen,  368.  If  the  presence  of  the  plaintiff  on  the  platform 
had  any  necessary  or  proper  connection  with  any  business  or 
traffic  she  had  or  designed  to  have  with  the  company,  or  she  was 
an  intending  passenger  on  a  train  about  to  depart,  then  an  invita- 
tion would  no  doubt  be  implied  on  the  part  of  the  company  for 
her  to  come  upon  and  use  the  platform  for  such  purposes,  and  a 
consequent  duty  devolved  on  it  to  use  due  care  to  have  the  plat- 
form reasonably  safe,  both  as  to  access,  use,  and  departure  from  it. 
This  view  is  not  only  a  reasonable  one,  but  is  sustained  by  numer- 
ous adjudications.  Smith,  Neg.  59, 60,  and  cases  cited  ;  Heaven  v, 
Pender,  9  Q.  B,  Div.  302,  305  (3)  ;  Indermaur  v.  Dames,  L.  R.,  2 


1.  In  Gallagher  v,  Humphrey,  6  L. 
T.,  N.  S.  684,  it  was  held  that  where 
an  owner  of  the  soil  permits  others 
to  pass  over  it,  he  is  liable  for  an 
accident  caused  bj  the  negligence  of 
himself  or  his  servants  to  a  person 
lawfully  availing  himself  of  such  per- 
mission; though  he  would  not  be 
liable  for  an  accident  caused  bj  the 
ordinary  risks  attaching  to  the  nature 
of « the  place,  or  the  business  there 
carried  on.  An  owner  of  a  private 
way  passing  by  his  warehouses  is 
liable  for  an  injury  to  persons  law- 
fully using  the  way,  if  caused  by  the 
negligence  of  his  servants,  e,  g.^  by 
negligently  lowering  goods  from  the 
warehouses. 

2.  In  Ivay  v.  Hedges,  9  L.  R.,  Q. 
B.  Div.  80,  the  facts  were  as  follows : 
The  defendant  was  the  landlord  of 
a  house  which  was  let  out  in  apart- 
ments to  several  tenants  each  of  whom 
had  the  privilege  of  using  the  roof 
(which  was  flat  and  covered  with  lead, 
having    an    iron    rail    on    its    outer 


edge),  for  the  purpose  of  drying  their 
linen ;  the  access  to  the  roof  being  by 
means  of  a  low  door  at  the  stair-head 
about  two  feet  from  the  rail.  The 
plaintiff,  the  occupier  of  one  of  the 
rooms,  went  upon  the  roof  for  the  pur- 
pose of  removing  some  linen,  when, 
his  foot  slipping,  and  the  rail  being  out 
of  repair  (and  known  by  the  landlord 
to  be  so),  he  fell  through  to  the  court- 
yard below,  and  was  injured:  Held, 
that  the  mere  license  to  the  lodgers 
to  use  the  roof  as  a  drying-ground 
imposed  no  duty  upon  the  defendant 
to  fence  it  or  keep  the  fence  in  repair. 
It  was  also  said  in  this  case  that 
Scotch  cases,  though  not  binding  as 
an  authority,  are,  nevertheless,  enti- 
tled to  the  greatest  respect. 

3.  In  Heaven  v.  Pender,  9  L.  R.,  Q. 
B.  Div.  303,  it  appeared  that  the  de- 
fendant supplied  and  erected  a  staging 
round  a  ship  under  a  contract  with 
the  shipowner.  The  plaintiff  was 
employed  by  the  shipowner  to  paint 
the  ship,  and  in  the  course  of  the 
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C  P.  311  (i)  ;  Smith  v.  L.  &  St.  K.  Docks  Co.,  L.  R.,  3  C.  P. 
326  (2).  And  we  think  it  equally  well  settled  that,  where  an  in- 
tending passenger  is  about  to  take  a  train  in  the  course  of  regular 
passenger  traffic,  the  implied  invitation  extends  also  to  those  who 
go  upon  the  platform  to  see  him  off,  and  as  well  to  those  who  go 
there  to  meet  a  friend  expected  to  arrive.  In  Watkins  v.  G.  W. 
R.  Co.,  46  L.  J.  C.  P.  817,  821  (3),  Denman,  J., said:    "I  regard 


work  fell  from  the  staging  and  was 
injured  by  reason  of  a  defect  in  its 
condition.  In  an  action  for  damages 
It  was  held  that  the  defendant  had  no 
dutj  toward  the  plaintiff  to  supply  a 
reasonably  safe  staging,  and  therefore 
was  not  liable. 

1.  In  Indermanr  V.  Dames,  a  L.  R., 
C.  P.  311,  affirming  i  L.^R.,  C.  P. 
274,  it  was  held  that  it  is  the  duty  of 
the  occupier  of  a  building,  with  refer- 
ence to  persons  resorting  thereto  in 
the  course  of  business  upon  his  invita- 
tion, express  or  implied,  to  exercise 
reasonable  care  to  prevent  damage 
happening  to  them  from  unusual 
danger  in  the  construction  of  the 
premises,  of  which  he  has  or  ought  to 
have  knowledge.  Any  duty  on  the 
part  of  the  occupier  of  a  building  to 
provide  for  the  safety  of  a  master 
workman  employed  to  do  work  is 
equally  owing  to  the  servant  workman 
whom  he  may  lawfully  send  in  his 
place.  The  facts  in  the  case  were: 
The  defendant  was  the  occupier  of  a 
sugar  refinery,  in  which  was  a  shaft 
necessary  for  his  business,  but  open 
and  unfenced.  Certain  gas-fittings 
were  being  put  up  which  it  was  de- 
sired to  test.  The  plaintiff  was  sent 
by  his  employer,  the  gas-fitter,  to  the 
refinery  for  that  purpose ;  while  so  en- 
gaged, the  plaintiff  fell  down  the 
shaft.  Held,  that  the  defendant  was 
liable  for  the  injuries. 

2.  In  Smith  v.  London  &  St.  Kath- 
arine Docks  Co.,  3  L.  R.,  C.  P.  326, 
the  facts  were :  A  party,  on  the  in- 
vitation of  an  officer  of  a  vessel  lying 
in  the  docks,  went  on  board  such  ves- 


sel on  business  connected  therewith, 
and  on  his  return  back  he  stepped  on 
a  gangway  which  formed  the  commu- 
nication between  the  vessel  and  the 
shore,  when  it  tilted  over  and  threw 
him  into  the  water.  The  gangway 
was  the  means  of  access  to  the  vessel, 
which  the  dock  company  had  pro- 
vided for  that  purpose ;  it  was  their 
property,  and  at  the  time  of  the  acci- 
dent was  about  to  be  rearranged  by 
their  servants  to  make  it  secure,  it 
having  been  rendered  unsafe  by  rea- 
son of  their  having  just  previously 
shifted  the  berth  of  a  vessel  on  which 
it  rested.  The  servants  were  aware 
of  the  gangway  being  dangerous,  but 
the  party  was  not :  Held,  that  there 
was  a  duty  on  the  part  of  the  company 
to  have  made  the  gangway  safe,  or  to 
have  given  him  notice  of  the  danger; 
and  that,  for  the  breach  of  such  duty, 
he  had  a  right  of  action  against  the 
company. 

3.  In  Watkins  v.  Great  Western  R'y 
Co.,  37  L.  T.,  N.  S.  193;  46  L.  J.,  C. 
P.  Div.  817,  it  appeared  that  a  railway 
porter  was  standing,  in  broad  day- 
light, upon  a  plank  thrown  across 
from  parapet  to  parapet  of  a  foot- 
bridge connecting  the  two  platforms 
of  a  station,  cleaning  a  lamp,  when 
the  plaintiff  accompanying  her 
daughter  to  a  train,  in  crossing  the 
bridge,  struck  her  head  against  the 
plank  and  was  injured:  Held,  that 
the  plaintiff  was  not  a  mere  licensee; 
but  that  there  was  no  evidence  of  neg- 
ligence on  the  part  of  the  railway 
company.  Held,  also,  that  the  ques- 
tion whether  there  was,  or  was  not. 
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the  passenger's  friend  so  permitted  to  go  along  *  *  *  as  not 
being  in  the  nature  of  a  person  barely  licensed  to  be  there,  but  as 
being  invited  to  the  same  extent  as  the  passenger  he  accompanies, 
and  who  is  there  on  lawful  business  in  which  the  passenger  and 
the  company  have  both  an  interest."  And  many  cases  in  this 
country  sustain  the  same  view.  Tobin  v.  P.,  S.  &  P.  R.  Co.,  59 
Me.  183  (i);  Hamilton  v,  T.  &  P.  R.  Co.,  64  Tex.  251  (2) ;  Mc- 
Kone  V.  M.  C.  R.  Co.,  5 1  Mich.  601 ;  Atchison,  T.  &  S.  F.  R.  Co. 
f.  Johns,  36  Kan.  769  (3)  ;  Toledo,  W.  &  W.  R.  Co.  v,  Grush, 
67  III.  263 ;  Central  R.  &  B.  Co.  z/.  Smith,  80  Ga.  526. 

The  duty  of   railroad  companies   to   maintain   sufficient   and 
proper  platforms  for  the  use  and  accommodation  of  passengers, 
and  to  properly  light  them,  is  fully  set  forth  in  Patten  v,  C.  &  N. 
W.  R.  Co.,  32  Wis.  524  (4).     No  duty  will  arise  on  the  part  of 
the  company  in  guarding  or  lighting  its  platform  as  to  a  par- 
ticular person,  unless  there  has  been  an  implied  invitation  on  its 
part,  at  least,  for  him  tq  enter  in  respect  to  some  matter  of  com- 
mon interest  between  them,  or  in  which   the  party  is  in  some 
proper  way  connected.      There   is  no  universal   rule  applicable 
alike  to  all  cases,  and  the  difficulty  of  determining  whether  a  mere 
license  or  an  invitation  to  enter  and  use  the  platform  will  be  im- 
plied has  been  found  in  the  practical  application  of  these  rules  of 
liability,  to  be  very  embarrassing.     All  the  cases  cited,  or  which 
have  come  under  our  observation,  are  those  where  an  invitation 
has  been  implied  in  favor  of  one  or  more  friends  of  an  intending 
or  arriving  passenger,  between  whom  and  the  company  the  rela- 
tion of  carrier  and  passenger  existed  in  the  course  of  regular  pas- 
senger traffic ;   and  the  implication  of  invitation  and  consequent 
duty  to  those  who  go  to  welcome  the  coming  and  speed  the  part- 
ing guest  seems  to  be  founded  on  the  amenities  and  social  ob- 
servances which  are  an  inseparable  concomitant  of  modern  railway 
passenger  traffic  and  travel.     We  think  that  the  rule  is  limited  to 
the  usages  in  which  it  had  its  origin.     We  do  not  think  any  such 
invitation  or  implication  of  duty  arises,  in  a  matter  relating  to 

''^^ligcnce  on  the  part  of  the  company  3.  The  Johns  case  is  reported  in  9 

thoald  have  been  left  to  the  jurj.  Am.  Neg.  Cas.  371. 

I.  The  Tobin  case  is  reported  in  9  4.  Patten  v.  Chicago  &  N.  W.  R. 

Am.  Neg.  Cas.  411.  Co.,  32  Wis.  524,  is  reported  in  7  Am. 

2   Reported  in   this  volume,  page  Neg.  Cas.  191.     See  also  subsequent 

356,  ante.  decision,  7  Am.  Neg.  Cas.  201. 
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freight  traffic,  as  to  one  having  no  interest  in  or  duty  to  perform 
in  relation  to  the  matter  in  hand,  and, that  it  ought  not  to  be  so 
extended  without  some  strong  reason  for  it. 

Negligence  consists  in  the  violation  of  some  duty,  having  regard 
to  the  relation  between  the  parties,  to  time,  place,  and  circum- 
stances ;  and  whether  a  duty  arises  that  may  be  violated  or  neg- 
lected, there  being,  as  here,  no  dispute  as  to  the  facts,  is  a  question 
of  law  to  be  determined  by  the  court.  As  was  said  in  Cahill  v, 
Layton,  57  Wis.  614 :  "  It  is  true  that  fault  and  negligence  in  keep- 
ing and  maintaining  the  platform  is  alleged ;  but  in  the  language 
of  Willes,  J.,  in  Gautret  v.  Egerton,  L.  R.,  2  C.  P.  375  (i),  'to 
bring  the  case  within  the  category  of  actionable  negligence  some 
wrongful  act  must  be  shown,  or  a  breach  of  some  positive  duty. 
*  *  *  It  is  not  enough  to  show  that  the  defendant  has  been 
guilty  of  negligence,  without  showing  in  what  respect  he  was  neg- 
ligent, and  how  he  became  bound  to  use  care  to  prevent  injury  to 
others.'"  And  so  in  Cole  v,  McKey,  66^yis.  510:  "To  constitute 
actionable  negligence,  the  defendant  must  be  guilty  of  some  wrong- 
ful act  or  breach  of  positive  duty  to  the  plaintiff!'  The  duty  of 
the  company  in  such  a  case  is  relative,  and  not  absolute ;  and  this 
is  well  illustrated  in  Griswold  v,  C.  &  N.  W.  R,  Co.,  64  Wis.  657 
(2)  ;  Gillis  V,  Penn.  R.  Co.,  59  Pa.  St.  143  (3);  and  Baltimore 
&  O.  R.  Co.  V,  Schwindling,  loi  Pa.  St.  261  (4).  A  railway 
company  has  a  right  to  expect  that  an  arriving  passenger  or  an  in- 
tending one  may  be  met  or  accompanied  by  friends,  and  so  it  may 


I.  In  Gautret  v,  Egerton,  L.  R.,  a 
C.  P.  371,  the  declaration  stated  that 
the  defendants  were  possessed  of  land 
with  a  canal  and  cuttings  intersecting 
the  same,  and  of  bridges  across  the 
canal  and  cuttings  communicating 
with  and  leading  to  certain  docks  of 
the  defendants,  which  land  and 
bridges  were  used  with  their  consent 
and  permission  by  persons  proceed- 
ing to  and  coming  from  the  docks; 
that  they  wrongfully  and  improperly 
kept  and  maintained  the  land,  canal, 
cuttings,  and  bridges,  and  suffered 
them  to  be  in  so  improper  a  state  and 
condition  as  to  render  them  unsafe 
for  persons    lawfully    passing  along 


and  over  the  land  and  bridges  toward 
the  docks;  and  that  G,  lawfully 
passing  over  and  using  the  bridges^ 
through  the  wrongful,  negligent,  and 
improper  conduct  of  the  defendants, 
fell  into  one  of  the  cuttings,  and  was 
drowned :  Held,  that  the  declaration 
disclosed  no  actionable  breach  of  duty 
on  their  part. 

2.  Griswold  f.  Chicago  &  N.  W. 
R'y  Co.,  64  Wis.  657,  is  reported  in 
7  Am.  Neg.  Cas.  230. 

3.  Reported  in  this  volume,  page 
61 ,  ante. 

4.  A  note  of  this  case  appears  on 
page  103,  ante. 
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be  said  that,  in  virtue  of  the  relation  between  the  passenger  and 
the  company,  there  is  an  implied  invitation  in  their  case,  and  that 
it  owes  them  a  corresponding  duty.     Not  so,  however,  in  the  ex- 
ceptional case,  in  freight  traffic,  where  ladies,  or  others  even,  at- 
tend one  who  is  about  to  leave  in  a  freight  car,  riding  in  charge  of 
live  stock, — one  who  cannot  be  said  to  be  a  passenger  except  in  a 
very  limited  and  restricted  sense.     Such  cars,  in  the  usual  course 
(A  business,  have  no  business  to  transact  at  platforms,  save  as  the 
one  in  charge  of  stock  may  enter  across  it  to  go  to  the  office,  and 
the  company  is  not  expected  to  provide  a  platform  and  have  it,  or 
the  steps  leading  to  it,  protected  by  rails  or  lights  at  stock  chutes, 
for  the  use  of  such  so-called  passengers  or  those  who  may  come 
to  see  them  off.    The  court  must  take  notice  of  the  general  meth- 
ods of  transacting  such  business,  and  of  matters  of  common  knowl- 
edge.   To  hold  that  the  company  owes  such  duties  in  these  excep- 
tional cases,  where,  from  motives  of  mere  curiosity  or  of  friendship, 
or  even  of  affection,  persons  come  to  see  off  one  in  charge  of  live 
stock,  would  unduly  burden  and  embarrass  the  freight  traffic  of 
the  company,  and  establish  a  rule  which  has  not  heretofore  been 
supposed  to  obtain.     Lights  are  not  maintained  in  or  about  such 
places  as  upon  passenger  platforms,  and  railings  around  them 
H^ould  be  a  great  hindrance,  and  on  the  sides  of  a  few  steps  or 
stairs  unusual  or  unnecessary. 

The  facts  and  circumstances  in  this  case  were  not  such  as  to  give 
rise  to  any  implied  invitation  to  the  plaintiff  to  come  or  be  on  the 
platform  on  the  evening  in  question,  and  wholly  fail,  in  our  judg- 
ment, to  show  that  the  company  owed  her  any  duty  except  that  of 
a  mere  licensee,  to  come  or  go  as  others  might,  with  the  attendant 
^\i.     It  is  material  to  note  the  undisputed  facts.     This  station 
was  one  where  but  little  business  was  transacted,  and  but  two  ship- 
ments of  stock  had  been  made  by  the  train  in  question  within  two 
years.     The  plaintiff  was  familiar  with  the  platform,  and  had  been 
upon  it  often  as  a  passenger,  both  going  and  coming,  and  knew  all 
about  the  steps,  and  had  been  up  and  down  them  a  dozen  times. 
The  high  platform  in  question  was  never  lighted  except  when  ex- 
cursion trains  were  run  to  the  fair,  etc.     Evidently  she  and  her 
husband  understood  this,  for  they  and  their  party  brought  lanterns 
with  them.     The  plaintiff  brought  her  lantern,  and  there  were  at 
least  three  lanterns  at  one  time  there,  and  at  no  time  less  than  two. 
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Such  lights  as  these  are  the  bnes  used  in  and  around  freight  trains 
and  stations,  and  in  loading  stock  cars.  The  company  was  not 
bound  to  allow  the  plaintiff's  husband  to  load  his  horses  from  the 
high  platform,  nor  to  embark  or  take  the  train  from  that  point,  any 
more  than,  in  the  <5ase  of  an  arriving  train,  it  would  be  bound  to 
allow  him  to  disembark  or  get  off  there.  In  Hemmingway  v,  C, 
M.  &  St.  P.  R.  Co.,  67  Wis.  676  (i),  it  was  said:  "If  the  com- 
pany carries  passengers  upon  its  freight  trains,  we  are  aware  of  no 
rule  of  law  which  makes  it  the  duty  of  the  company  to  give  such 
passengers  an  opportunity  to  disembark  on  the  depot  platform. 
In  many,  perhaps  in  most,  cases  this  would  be  impracticable ;  and 
it  is  common  knowledge  that  it  is  not  usually  done.  The  company 
fulfills  all  its  legal  requirements  if  it  affords  such  passengers  suffi- 
cient opportunity  to  leave  the  train  at  a  reasonably  safe  and  con- 
venient place  upon  the  depot  grounds  of  the  station,  although  not 
at  the  depot  or  platform." 

The  plaintiff's  rights,  whatever  they  were  in  this  case,  were  no 
greater  than  those  of  her  husband,  in  privity  with  whom  she  de- 
rived them.     The  plaintiff's  husband  had  solicited  the  privilege  ol 
loading  the  horses  into  the  car  at  the  high  platform,  undoubtedly 
so  as  to  have  it  coupled  in  from  that  point.     This  privilege  was 
granted  him,  for  otherwise  the  horses  would  have  been  loaded  in, 
and  the  car  would  have  started  from  the  stockyard,  some  distance 
west  of  the  depot.     Neither  the  plaintiff  nor  her  husband  was  in 
any  just  sense  invited  to  the  platform,  so  as  to  devolve  on  the 
company  any  duty  in  respect  to  the  plaintiffs  presence  there. 
They  were  licensees ;  certainly  so  as  to  the  plaintiff.     Conceding 
that  her  husband  was  invited,  in  a  legal  sense,  to  the  office  to  sign 
the  contract,  the  plaintiff  had  no  duty  to  perform  and  no  interest 
to  care  for  in  that  respect.      In  no  fair  or  legal  sense  can  it  be 
said  that  the  plaintiff  was  invited  there  by  the  defendant     What- 
ever right  she  had  was  as  a  mere  licensee,  and  the  company  did 
not  owe  her  any  duty  except  in  that  capacity.     When  the  horses 
had  been  put  in  the  car,  and  the  freight  contract  signed,  the  agent 
gave  over  to  the  plaintiff's  husband  and  his  party,  consisting  in 
all  of  some  seven  persons,  the  entire  control  of  the  depot,  request- 

I.  Hemmingway   v.  Chicago,    M.      subsequent  decision,  7  Am.  Neg.  Caft. 
&  St.  P.  R'7  Co.,  67  Wis.  676,  is  re-      240, 
ported  in  7  Am.  Neg.  Cas.  335.    See 
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iag  them,  when  they  left,  to  put  out  the  lights  in  the  waiting-room 
and  close  the  door.     While  they  occupied  the  waiting-room  until 
the  train  came,  not  by  virtue  of  any  implied  invitation  arising  out 
of  the  business  in  hand,  but  by  permission  or  license  to  load  the 
horses  and  have  the  car  start  from  the  high  platform  instead  of  the 
stockyards,  the  party  took,  in  addition  to  the  knowledge  of  the  situa- 
tion, the  risks  and  dangers  incident  to  it.     They  had  the  lights 
ordinarily  used  in  such  business  to  avoid  danger  or  injury,  and, 
had  a  reasonably  prudent  use  been  made  of  the  means  at  hand, 
there  is  no  reason  to  suppose  that  the  plaintiff  would  have  suffered 
any  injury.  The  reason  for  not  doing  so  is  that  she  did  not  think 
of  it.    It  was  her  duty  to  think  of  it,  and  not  the  duty  of  the  com- 
pany.   We  think  that  upon  the  whole  case  it  may  be  properly 
said  the  plaintiff  has  wholly  failed  to  show  the  breach  by  the 
defendant  of  any  duty  it  owed  to  her.      For  these  reasons  we 
think  that  the  verdict  should  have  been  set  asideu  and  a  new  trial 
granted. 

By  the  Court. — The  judgment  of  the  Circuit  Court  is  reversed, 
and  the  cause  is  remanded  for  a  new  trial. 

FALLING  INTO  CATTLE  GUARD  AFTER  ALIGHT- 
ING  FROM  TRAIN  — CONDUCTOR'S  DIRECTION. —  In 
Stutz  V.  Chicago  and  Northwestern  Railway  Co.,  73  Wis.  147 

(1888),  an  action  for  damages  for  personal  injuries  sustained  by 
plaintiff  who,  after  alighting  from  defendant's  train,  fell  into  a  cul- 
vert on  defendant's  track,  judgment  for  plaintiff  for  $1,000  was 
affirmed  (i). 

The  following  statement  of  the  case  was  prepared  by  Mr.  Jus- 
TicB  Taylor  as  a  part  of  the  opinion : — 

"This  is  an  action  for  personal  injury  to  the  plaintiff,  alleged  to 
have  been  caused  by  the  negligence  of  the  railway  company.  The 
material  facts  in  the  case  are  as  follows  :  On  the  evening  of  the  4th 


I.  Krsuzigbri'.Chicago&North- 
WESTBR3T  Railway  Co.,  73  Wis,  158 
(1S88),  was  an  action  arising  out  of  the 
tame  accident,  the  facts  being  mainly 
the  same   as  in  Stutz  v,  Chicago  & 
AT.  IV.   VCy  Co.  (above  reported),  the 
plaintiff     recovering     judgment    for 
$t,joo.     On  appeal  judgment  was  re- 
versed for  error  in  the  admission  of 
opinion  evidence  relating  to  medical 


testimony  and  for  error  in  refusing  to 
submit  to  the  jury  the  question :  *'  Did 
the  plaintiff  fall  into  the  cattle  guard 
in  and  during  an  attempt  to  extricate 
Mrs.  Stutz  therefrom?"  there  being 
some  evidence  to  that  effect,  which 
the  jury  should  have  determined  on 
the  question  of  the  manner  in  which 
plalntiiff  fell  Into  the  culvert. 
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of  March,  1886,  the  respondent  and  a  Mrs.  Kreuziger  took  passage, 
in  the  caboose  of  a  freight  train,  from  Juneau  to  Minnesota  Junc- 
tion.    The  junction  is  north  of  Juneau.     When  the  train  drew  near 
to  the  junction,  it  stopped  so  that  the  caboose  in  which  the  plaintiff 
and  her  companioh  were  riding  stopped  several  hundred  feet  south 
of  the  depot  platform.     The  night   was   dark,  and  the  evidence 
tended  to  show  and  the  jury  found  that  the  conductor  of  the  train 
told  the  plaintiff  and  her  companion  that  they  must  leave  the  car  at 
that  place ;  and,  by  leaving  the  car  at  that  place,  it  was  necessary 
for  them  to  alight  on  the  right-hand  side  of  the  car,  and  walk  up 
along  a  side  track  of  the  said  road  several  hundred  feet  to  reach  the 
highway  which  they  would  take  in  going  to  their  homes.    This  fact 
was  well  known  to  the  conductor ;  and  it  was  also  well  known  to 
him  that  where  the  side  track  crossed  said  highway  there  was  an 
open  culvert  across  the  track.     Of  this  the  plaintiff  had  no  knowl- 
edge.    The  side  track  was  raised  above  the  surface  of  the  ground, 
and  was  the  only  way  for  reaching  the  highway  from  the  place 
where  they  left  the  car.     The  plaintiff  had  some  bundles  in  her 
hands,  and  when  she  got  off  the  train  proceeded  up  the  side  track, 
and  fell  into  the  culvert  and  injured  her  knee.     While  in  the  cattle 
guard,  and  struggling  to  extricate  herself,  the  men  in  charge  of  the 
train  switched  some  cars  on  the  side  track.     She  noticed  the  fact 
that  cars  were  being  placed  on  the  side  track,  and  became  gpreatly 
excited  and  frightened  by  their  approach.     The  cars,  however,  did 
not  come  nearer  than  one  hundred  feet  of  the  cattle  guard,  and  the 
plaintiff  extricated  herself  and  proceeded  on  her  way  home.      For 
the  injury  resulting  to  her  by  being  wrongfully  directed  to  leave  the 
car,  and  falling  into  the  culvert,  the  plaintiff  claims  damages,  alleg- 
ing that  the  defendant  company  was  negligent  in  directing  her  to 
leave  the  cars  at  the  place  mentioned.    Upon  the  trial  in  the  County 
Court  (Dodge  county),  the  jury  found  the  material  issues  in  favor 
of  the  plaintiff,  and  assessed  her  damages  at  $1,000.     From  the 
judgment  entered  on  the  verdict  the  defendant  appeals. "    Judgment 
affirmed. 

PASSENGER  ON  STEAMBOAT  DROWNED  — PLEAD- 
ING.  —  In  an  action  by  plaintiff  as  administratrix  of  the  estate  of 
Henry  Freeman,  deceased,  to  recover  damages  caused  by  the  alleged 
negligence  of  the  defendant  in  the  management  of  its  steamboat,  the 
'*Lac  la  Belle,"  by  reason  of  which  plaintiff  *s  intestate  was  drowned, 
the  answer,  among  other  things,  alleged  that  the  small  boats  were 
lowered,  and  all  passengers  were  invited  into  and  urged  to  take 
them;   that  some  of  the  passengers  refused  to  go  into  the  small 
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^(s,  and  wantonly  and  recklessly  stayed  upon  said  steamer  when 
it  was  evident  she  must  sink  ;  that  all  the  passengers  who  entered 
tl\e small bo^ ats  were  saved,  and  ultimately  reached  the  land;  and 
tbat  if  plaintiff's  intestate  was  drowned  while  on  said  steamer,  it 
was  because  of  his  own  carelessness  and  recklessness  in  not  comply- 
ing with  the  reasonable  and  proper  requests  of  the  officers  and  crew 
to  come  into  the  small  boat,  and  in  his  reckless  and  wanton  deter- 
mination to  remain  on  board  of  a  sinking  ship.      On  motion  of  the 
plaintiff  the  averments  in  the  answer  to  the  effect  that  some  of  the 
passengers  refused  to  go  into  the  small  boats,  and  that  all  who  en- 
tered the  small  boats  were  saved  and  ultimately  reached  the  land, 
were  stricken  out.     From  this  order  in  the  County  Court  of  Mil- 
waukee county  the  defendant  appealed  to  the  Supreme  Court.     On 
appeal  the  court  (per  Ryan,  Ch.  J.,)  said:    *'The  answer  of  the 
appellant  does  not  admit  that  the  respondent's  intestate   was  on 
board  of  the  lost  steamboat ;  but  admits  that,  if  on  board,  he  was 
lost.    It  avers  that  all  the  passengers  on  board  were  urged  by  the 
officers  to  take  the  small  boats ;  and  that  some  of  them  refused  to  do 
so,  recklessly  staying  on  the  sinking  vessel,  and  being  thereby  lost. 
And  it  avers  that  the  intestate,  if  on  board  and  lost,  was  so  lost  by 
His  own  carelessness  and  recklessness  in  refusing  to  enter  the  small 
boats,  and  remaining  on  board  the  sinking  vessel.     If  these  aver- 
ments be  true,  the  intestate's  own  gross  and  proximate  negligence 
contributed  directly  to  his  death,  and  the  respondent  cannot  recover. 
Potter  17.  C.  &  N.  W.  R'y  Co.,  21  Wis.  372;  Cunningham  v,  Ly- 
ness,  22  Wis.  245.      If  *  all  the  passengers  who  entered  the  small 
boats  were  saved  and  ultimately  reached  the  land '  the  fact  must 
probably  appear  by  the  first  witness  called  by  the  respondent  to 
prove  her  case.     It  appears  to  be  part  of  the  res  gestae^  inseparable 
from  the  calamity,  probably  bears  on  the  question  of  negligence, 
and  ought  not  to  be  excluded  on  the  trial,  if  it  could  be.      It  there- 
fore seems  to  me  immaterial  to  either  side  whether  it  be  pleaded  or 
not.    The  order  striking  the  averment  from  the  answer,  therefore, 
affects  no  substantial  right,  and  in  no  degree  involves  the  merits  of 
the  action,  and  is  not  appealable.     And  the  appeal  must  be  dis- 
missed.     Orton  V,  Noonan,  30  Wis.  609."     Finc«ks,  Lynde  & 
M1LLBR9  appeared  for  appellant;  Davis  &  Flanders,  for  respond- 
ent.    Supreme   Courts    IVtsconstn,  January  Term,   1876,     Free- 
man ▼.  Engelmann  Transportation  Company^  36  Wis.  571. 
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SPENCER    V.    MILWAUKEE    AND    PRAIRIE 
DU   CHIEN    RAILROAD   COMPANY. 

Supreme   Courts  Wisconsin^  June   Term^  186S. 

[JR-eported  in  17  Wis.   487.] 

ARM  ON  WINDOW  SILL  OF  CAR— NEGLIGENCE  FOR  JURY.— 
In  an  action  to  recover  damages  for  injuries  sustained  by  plaintiff  while 
riding  as  a  passenger  in  one  of  defendant's  cars,  it  was  not  error  to  refuse 
to  instruct  the  jury  that  if  plaintiff  was  sitting  in  the  car  with  his  arm  ex- 
posed outside  of  it,  and  received  the  injury  complained  of  by  reason  of 
such  exposure,  he  could  not  recover,  as  the  court  had  fairlj  submitted  the 
question  whether  plaintiff  was  careless  in  placing  his  arm  in  the  window, 
and  it  was  for  the  jurj  to  determine,  from  all  the  circumstances  of  the  case* 
whether  plaintiff  was  negligent  in  that  respect. 

Appeal  from  the  Circuit  Court  for  Dane  County.  Judgment 
affirmed, 

**  The  plaintiff,  while  riding  as  a  passenger  in  one  of  the  defendant's 
cars,  over  a  bridge  on  its  road,  had  his  arm  broken.  This  action 
was  brought  to  recover  for  the  injury,  on  the  ground  that  it  was 
caused  by  the  defendant's  negligence.  The  answer  denied  the  in- 
jury and  the  negligence  averred  in  the  complaint ;  and  also  alleged 
that  such  injury,  if  any,  was  caused  by  the  plaintiffs  negligence  in 
riding  with  his  arm  projecting  from  a  window  of  the  car. 

'*On  the  trial,  the  evidence  tended  to   show  that  the  space 
between  the  car  and  the  inside  of  the  truss  of  the  bridge  was 
from  fifteen  to  eighteen  inches ;  that  the  two  upper  timbers  of  thc^ 
truss  (called  cords)    resting  upon   the  uprights,  one  above  the 
other,  in  immediate  contact,  and  bound  together  by  bolts,  were 
about  twenty  inches  in  horizontal  width;    that  three  pieces  of 
timber  (called  keys),  of  length  equal  to  the  width  of  the  cords* 
and  about  two  and  a  half  inches  wide  and  one  inch  thick,  were  let 
in  between  the  cords  transversely  to  prevent  the  latter  from  slip- 
ping on  each  other  in  the  direction  of  their  length ;  and  that  the 
plaintiff's  arm  was  broken  by  coming  in  contact  with  the  middle 
key  on  one  side,  which  had  worked  loose  and  was  projecting  on 
the  inside  of   the  bridge.     The  evidence   also  showed   that  the 
plaintiff  was  sitting  by  an  open  window,  it  having  been  open  when 
he  took  his  seat ;  that  his  arm  was  resting  on  the  window  sill  (which 
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was  five  and  a  half  inches  wide),  with  the  hand  turned  upwards; 
and  that  he  was  struck  about  two  inches  above  the  wrist  joint. 
Two  of   the  defendant's  witnesses   testified   that  they  saw   the 
plaintiffs  arm  at  the  time  the  accident  happened,  and  that  they 
thought  the  elbow  was  projecting  five  or  six  inches.    The  plain- 
tiff himself  testified  that  he  would  not  say  whether  his  elbow  was 
outside  the  sill  or  not.     On  cross-examination  he  said :  *  I  cannot 
be  positive  whether  my  elbow  was  inside  the  window.     I  have 
some  doubts  about  its  being  outside.     The  doubt  is  owing  to  the 
position  of  the  arm.     I  know  my  hand  was  inside  the  window.' 
It  appeared  that  no  part  of  the  cars  was  indented  or  scratched, 
and  that  no  one  else  was  injured  by  the  obstacle.     There  was- 
evidence  tending  to  show  that  the  key  had  been  loose  for  some 
time ;  that  on  the  morning  of  the  day  when  the  accident  hap- 
pened, and  also  the  evening  before,  the  key  was  seen  projecting 
within  the  bridge  by  a  person  running  one  of   the  defendant's 
trains ;  and  that  the  trackmaster  whose  duty  it  was  had  not  ex- 
amined the  bridge  on  the  morning  of  the  day  when  the  injury 
occurred. 

"An  exception  was  taken  by  the  defendant  to  the  admission  of 
certain  testimony,  as  follows:    S.  H.  Lacey,  as  a  witness  for  the 
plaintiff,  testified  that  he  had  measured  the  bridge  in  question ; 
that  the  height  of  the  key  from  the  top  of  the  rail  was  six  feet 
eleven  and  three-fourths  inches ;  and  that  he  had  measured  passen- 
ger cars  on  the  defendant's  road  the  day  before  the  trial.     Ques- 
tion;  'What  was  the  result  of  that  measurement?'     Objected  to 
by  defendant,  and  objection  overruled.     Answer :   '  Car  No.  1 3  was 
six  feet  and  seven  inches  from  the  rail  to  the  bottom  of  the  win- 
dow;  car  No.  4  was  six  feet  nine  inches;   another  was  six  feet 
seven  and  a  half  inches,  and  was  an  old  car ;  the  others  were  new.' 
Before  the  testimony  was  taken  William  Jervis,  superintendent  of 
the  defendant's  road,  being  called  by  the  plaintiff,  testified  that 
some  of  the  cars  then  in  use  on  said  road  were  the  same  as  those 
in  ns^  on  the  day  the  injury  to  the  plaintiff  happened,  and  some 
were  from  one  to  three  or  perhaps  four  inches  higher.     This  tes* 
timony  was  also  taken  against  the  defendant's  objection.     Frank 
Allen  was  also  permitted,  against  the  defendant's  objections  to 
testify  to  certain  observations  made  by  him  in  August,  1862,  as 
to  the  relative  height  of  the  key  and  the  window  sills  of  defendant's 


cars.  There  was  also  an  exception  to  the  admissiott 
testimony  by  said  Allen,  to  contradict  that  of  one  of  1 
ant's  witnesses  named  Russell;  but  the  grounds  of  tht 
will  sufficiently  appear  from  the  opinion. 

'•  The  court  instructed  the  jury  as  follows :  '  Railroad 
are  held  to  extraordinary  diligence  and  care  in  the  tra 
of  passengers,  and  are  liable  for  any  injuries  that  may 
a  want  of  such  diligence  and  care,  unless  the  person  ii 
tributed  to  produce  such  injury,  by  a  want  of  ordinary 
his  part,  or  by  his  own  negligence  and  carelessness, 
that  the  injury,  in  this  case,  was  produced  by  the  plail 
his  arm  or  elbow  outside  the  window  of  the  car,  or  d 
ing  his  arm  or  elbow  outside  of  the  window  contribut 
duce  the  injury,  then  it  is  for  the  fury  to  find  whether  ti 
arm  or  elbow  being  outside  of  tho-window  was  careless) 
on  his  part.  Was  the  plaintiff  injured  by  the  fault  of  1 
company,  and  that  without  the  fault  of  the  plaintiff? 
are  his  damages?  Whether  the  defendant  was  or  was 
of  negligence,  is  a  question  of  fact  for  the  jury  to  dt 
the  evidence.  Whether  the  plaintiff  did  or  did  notexl 
of  ordinary  care  in  connection  with  the  accident,  or  wag 
guilty  of  negligence,  are  questions  of  fact  for  the  jury- 
cided  upon  all  the  facts  and  circumstances  of  the  c^ 
appear  in  evidence,  including  the  fact  of  the  position  C 
arm.'  ' 

"  The  court,  at  the  request  of  the  defendant,  gave  tlj 
instructions:  '  i.  The  burden  of  proof  is  with  the  plaia 
must  show  affirmatively  that  he  was  injured  solely  by  tj 
ness  and  negligence  of  the  defendant.  2.  If  the  neglig 
plaintiff  contributed  in  any  manner  to  produce  the  ij 
plained  o(,  he  cannot  recover.  3.  The  mere  fact  that  I 
received  an  injury  while  riding  upon  the  cars  of  thft 
will  not  make  out  a  prima  facie  case.  4.  Proof  of  cart 
negligence  by  the  defendant  will  not  enable  the  plal 
cover,  if  he  was  himself  guilty  of  carelessness  or  neglig 

"The  following  instructions  were  asked  for  by  the 
but  refused:  *i.  If  the  jury  find  that  the  plaintiff  wl 
the  car  with  his  arm  exposed  outside  of  it,  and  rec< 
jury  complained  of  by  reason  of  his  arm  being  so  ed 
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^^*^^  must  be  for  the  defendant.     2.  If  the  jury  find  that  the 
P  QuR  ^^g  riding  in  the  car  with  his  elbow  or  arm  projecting 
^^6  of  the  window,  and  by  reason  of  his  arm  being  so  exposed 
^^^Wned  the  injury,  he  was  guilty  of  such  a  want  of  due  care  as 
^Ji  prevent  him  from  maintaining  this  action.' 
"Verdict  for  the  plaintiff;  motion  for  a  new  trial  denied ;   and 
judgment  upon  the  verdict;  from  which  the  defendant  appealed." 
Finches,  Lynde  &  Miller,  for  appellant. 
Wakeleys  &  Vilas  and  Frank  Allen,  for  respondent. 
Cole,  J. — The  important  question  in  this  case  is,  whether  the 
Circuit  Court  erred  in  refusing  to  instruct  the  jury,  as  a  matter  of 
law,  that  if  they  should  find  from  the  evidence  that  the  plaintiff 
was  sitting  in  the  car  with  his  arm  exposed  outside,  and  received 
the  injury  complained  of  by  reason  of  his  arm  being  so  exposed 
outside  of  the  car,  then  their  verdict  must  be  for  the  defendant. 
The  court  had  told  the  jury,  in  the  general  charge,  that  railroad 
companies  were  held  to  extraordinary  diligence  and  care  in  the 
transportation  of  passengers,  and  were  liable  for  any  injuries  that 
might  result  from  a  want  of  such  diligence  and  care,  unless  the 
person  injured  contributed   to  produce  such  injury  by  want  of 
ordinary  care  upon  his  part,  or  by  his  own  negligence  and  care- 
lessness.    The  court  further  instructed  the  jury  that  if  they  found 
that  the  injury  was  produced  by  the  plaintiff  having  his  arm  or 
elbow  outside  the  window,  or  that  his  having  his  arm  in  that  posi- 
tion contributed  to  produce  the  injury,  then  it  was  for  them  to  say 
whether  the   plaintiff,  in   thus   placing  his   arm  outside  of  the 
window,  was  guilty  of  carelessness. 

This  was  fairly  submitting  the  question  to  the  jury,  whether  the 
plaintiff  was  guilty  of  negligence  in  placing  his  arm  in  the  window 
in  the  manner  he  did,  or  whether  his  doing  so  contributed  to  pro- 
duce the  casualty.  It  was  eminently  a  question  of  fact,  to  be 
determined  from  all  the  circumstances  and  facts  of  the  case  as  it 
appears  to  us.  For  surely  it  is  a  matter  of  fact,  whether  a  person 
riding  in  a  railroad  car  and  placing  his  arm  upon  the  window  base, 
even  if  it  extend  slightly  outside,  does  so  in  a  manner  hazardous 
and  dangerous  under  the  circumstances,  or  whether  he  exercises 
all  proper  and  reasonable  care  and  attention  to  his  personal  safety. 
It  is  incumbent  upon  him,  of  course,  so  to  conduct  himself  as  not 
to  expose  his  limbs  to  collision  from  obstacles  outside.     The  party 
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must  be  entirely  free  from  negligence  which  contribn 
jury,  and  it  was  for  the  jury  to  say,  under  all  the  C| 
whether  the  plaintiff  was  wanting  in  care  and  attoj 
This,  it  is  obvious,  must  be  so,  unless  the  court  is' 
saying,  as  a  matter  of  law  in  every  case,  that  a  pcrsoi^ 
his  hand  or  arm  in  the  slightest  degree  out  of  the 
railroad  car  while  the  train  is  in  motion,  is  chargcab 
gence,  and  cannot  recover  damages  i(  injured  while  iq 
by  the  carelessness  and  negligence  of  the  agents  at 
the  company.  Can  the  court  lay  down  any  such  fixe 
rule,  which  is  applicable  to  all  cases  and  all  circua 
appears  to  us  clearly  it  cannot.  And  certainly,  wha 
the  manner  in  which  the  railroad  cars  are  usually 
with  the  windows  so  that  they  can  be  opened,  and  I 
sufficient  height  from  the  seat  so  that  passengers  wi] 
consciously  place  their  arm  upon  the  sill  for  supporl 
no  bars  or  slats  before  the  window  to  prevent  their  d 
to  say  that  if  a  passenger's  arm  e.xtcnds  the  sHghtei 
yond  the  outside  surface,  he  is  wanting  in  proper  ca 
tion,  and  that  if  an  injury  happen,  he  cannot  recovM 
conduct  must  have  necessarily  contributed  to  the  rt 
to  us  to  be  laying  down  a  very  arbitrary  and  unreasd 
law. 

It  is  probably  the  habit  of  every  person  while  ridil 
to  rest  the  arm  upon  the  base  of  the  window.  If  li 
open,  it  is  liable  to  extend  slightly  outside.  This  wfl 
common  habit.  There  is  always  more  or  less  spaed 
outside  of  the  car  and  any  structure  erected  by  tin 
track,  and  must  necessarily  be  so,  to  accommodate  t 
the  car.  Passengers  know  this,  and  regulate  their  coi 
ingly.  They  do  not  suppose  that  the  agents  and  m^ 
road  suffer  obstacles  to  be  so  placed  as  barely  to  ; 
while  passing.  And  it  seems  to  us  almost  absurd  t^ 
every  case  and  under  all  circumstances,  if  the  part/ 
his  arm  the  smallest  fraction  of  an  inch  beyond  the  o(| 
he  was  wanting  in  ordinary  care  and  prudence.  Of  ( 
might  be  supposed  where  carelessness  would  be  clea 
from  the  circumstances.  If  a  passenger  should  ride  ^ 
half  out  of  the  car   or  with  his  arms  or  feet  so  protriij 
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lonld  inevitably  expose  him  to  danger  and  collision,  we  should 
bave  no  hesitation  in  saying  that  he  was  utterly  reckless.  But 
there  is  no  proof  that  such  was  the  conduct  or  position  of  the 
plaintiff.  There  was  evidence  that  his  arm  was  slightly  outside 
tibe  window  when  it  was  struck  by  the  key  in  the  bridge.  That 
key  was  loose  and  out  of  its  place,  as  abundantly  appears  from  all 
the  evidence.  And  it  was  for  the  jury  to  say,  from  all  the  facts, 
whether  the  position  of  the  plaintiff  exposed  him  to  collision,  or 
whether  he  was  exercising  all  the  care  incumbent  upon  him  when 
his  arm  was  struck  and  broken  by  this  key  thus  out  of  its  place. 
It  was  the  duty  of  the  jury  to  decide  this  question  of  carelessness, 
as  we  think,  and  not  for  the  court  to  say,  as  a  matter  of  law,  that 
if  the  arm  was  outside  to  any  degree  the  plaintiff's  conduct  was 
such  as  to  prevent  him  from  maintaining  an  action. 

The  counsel  for  the  company  has  referred  us  to  a  number  of 
authorities  to  show  that  this  question,  whether  the  plaintiff  was 
guilty  of  negligence  in  having  his  arm  outside  the  window,  was  a 
matter  of  law  for  the  court  to  decide,  and  not  one  of  fact  for  the 
jury.    And  he  relied  very  much  upon  Todd  v.  Old  Colony  &  Fall 
River  R.  R.  Co.,  3  Allen,  18  (i),  which  in  its  leading  facts  is  much 
like  the  case  at  bar,  and  perhaps  not  in  principle  distinguishable 
from  it,  where  the  court  held,  as  a  matter  of  law,  that  a  person 
sustaining  an  injury  by  reason  of  his  arm  or  elbow  being  out  of  the 
window,  was  guilty  of  such  a  want  of  due  care  on  his  own  part  as 
would  prevent  him  from  maintaining  an  action.     We  have  exam- 
ined that  case  and  the  authorities  referred  to  in  support  of  this 
doctrine  as  far  as  we  had  access  to  them.     And  we  must  say  that 
the  rule  laid  down  in  the  case  of  Todd  is,  in  our  judgment,  con- 
trary to  the  weight  of  authority,  and  unsound  in  principle.     For, 
as  already  observed,  it  seems  to  us  almost  absurd  to  say,  in  every 
case,  that  a  party  who  exposes  his  arm  in  the  least  degree  outside 
of  the  c?.r  window  is  wanting  in  proper  care  and   attention ;  that 
this  is  a  presumption  of  law  which  is  to  control  the  judgment  of 
the  court  and  jury  regardless  of  other  facts  and  circumstances. 
Better,  we  think,  to  leave  the  whole  question  to  the  jury,  whether 
the  party  exercised  due  care  and  attention  or  exposed  himself  to 
collision.     It  is  a  pure  question  of  fact,  and  the  jury  is  the  proper 
tribunal  to  determine  it. 

I.  The  Todd  case  is  reported  in  9  Am.  Neg.  Cas.  448. 
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We  do  not  deny  the  right  of  a  court  to  nonsuit  a 
he  utterly  (ails  to  make  out  a  case.  Nor  do  we  say 
not  grant  a  new  trial  in  a  case  where  the  verdict  is  c 
ported  by  the  evidence.  But  the  principles  of  law  g 
cases  are  not  applicable  here.  For  it  is  far  from  bfl 
the  plaintiff  was  guilty  of  any  negligence  in  putting  1 
window  in  the  manner  he  did,  and  for  the  court  to  sj 
guilty  is  usurping  the  province  of  the  jury. 

It  is  claimed  that  the  court  erred  in  allowing  tiM 
Lacey  and  Allen  in  reference  to  the  measurement  of  { 
object  of  that  testimony  evidently  was  to  show  tha 
on  a  level  with  the  bottom  of  an  open  window,  and,  i 
across  the  space  between  the  bridge  and  car,  struck 
arm  and  broke  it.  It  was  probably  offered  as  a  fouq 
conclusion  that  it  was  this  dangerous  object  which  cau^ 

In  this  view,  we  arc  by  no  means  clear  that  it  wai 
tent  testinnony,  taken  in  connection  with  other  facts  | 
trial.     But  however  this  may  be,  it  was  manilestl|| 
view  of  the  fact  that  two  of  the  company's  witnessj 
they  saw  this  piece  of  timber  strike  the  plaintiff's  ara 
for  doubt  as  to  what  caused  the  injury  was  remova 
dence.     Again,  it  is  urged  that  the  court  permitted  l| 
contradict  the  witness,  Russell,  as  to  the  substance  | 
tion  he  had  with  Allen,  without  calling  the  attention 
to  the  time  and  place  of  the  conversation.      But 
the  bill  of  exceptions,  this  objection  is  not  founded 
witness,  Russell,  says  upon  this  point,  in  his  cross-e: 
he  recollects  the  time  Mr.  Allen  first  spoke  to  him 
dent;  that  it  was  last  fall  near  the  depot,  and  at 
he  did  remember  telling  Allen  at  the  time  that  he 
about  the  accident.      We  do  not  pretend  to  give 
of  the  witness,  but  the  substance  of  his  testimony^ 
asked  whether  he  had  a  conversation  with  Russell 
or  at  the  lattcr's  house,  about  October,  as  to  what 
respect  to  the  accident.      Allen  then  gave  the  ansvj 
the  record,      It  appears  to  us  that  a  foundation  wr 
contradiction  of  Russell,  by  calling  his  attention 
conversation  which  was  the  subject  of  inquiry, 
he  was  contradicted  by  the  answer  given,  is  anothi 
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The  result  at  which  we  have  arrived  upon  this  record  is,  that 
the  judgment  must  be  affirmed. 
Judgment  affirmed. 


DAVIS  V.  OHIOAGO.  MILWAUKEE  AND  ST. 
PAUL  RAILWAY  COMPANY. 

Supreme   Court,   Wisconsin,  January   Term,  1896, 

[Reported  in  93  Wis.  470.] 

CARRIER  OF  PASSENGERS  — LIMITING  LIABILITY.— A  stipulation 
in  a  contract  for  the  carriage  of  a  passenger  exempting  the  carrier  from 
liability  for  injuries  caused  by  its  negligence  or  the  negligence  of  its  agents 
or  employees  is  void  as  against  public  policy. 

LAW  OF  PLACE. —  A  contract  made  in  one  State  for  the  carriage  of  a  pas- 
senger from  that  State  into  another  and  back  again  is  governed,  as  to  its 
interpretation  and  validity,  by  the  law  of  the  State  in  which  it  was  made, 
where  it  does  not  appear  that  the  parties  intended  to  be  bound  by  the  law 
of  any  other  State. 

CONTRACT.— The  validity  of  a  contract  for  interstate  transportation  is  to 
be  determined  in  accordance  with  the  principles  of  the  common  law,  in 
the  absence  of  any  legislation  by  Congress  to  the  contrary. 

DERAILMENT  OF  TRAIN  — PROXIMATE  CAUSE  — SPECIAL  VER- 
DICT.—  In  an  action  for  damages  for  personal  injuries  sustained  by  rea- 
son of  the  derailmei^t  of  defendant's  train,  the  special  verdict  that  the  ties 
oi  the  track  were  not  in  good  condition  and  that  the  defendant  was  guilty 
of  negligence  which  occasioned  the  injury  to  the  plaintiff,  was  held  to  be 
fatally  defective  in  that  the  question  as  to  what  was  the  proximate  cause 
of  the  injury  to  the  plaintiff  is  not  substantially  answered  by  it. 
PROXIMATE  CAUSE— INSTRUCTION.— In  such  action  it  was  held  that 
It  was  not  enough  to  prove  that  plaintiff's  injury  was  the  natural  conse- 
quence of  defendant's  negligence,  but  that  it  must  also  have  been  the 
probable  consequence,  and  that,  under  all  the  circumstances,  such  an  in- 
jury might  have  been  reasonably  foreseen  by  a  man  of  ordinary  intelli- 
gence and  prudence,  and  failure  to  so  instruct  the  jury  was  reversible 
error. 

Appeal  from  a  judgment  of  the  Circuit  Court  for  Dane 
County.     Judgment  reversed, 

"This  was  an  action  to  recover  damages  for  a  personal  injury 
received  by  the  plaintiff  at  or  near  Coon  Rapids,  Iowa,  June  16, 
1894,  while  he  was  travelling  on  the  passenger  train  of  the  de- 
fendant company,  by  reason  of  the  derailment  of  the  cars  caused 
by  the  negligence  of  the  company,  in  that  its  track,  railroad  bridge, 


■i   • 


508  American  Negligence  Cases. 

roadbed,  ties,  frog,  and  appliances,  to  the  distance  of  one  hundred 
feet '  over  and  to  the  westward  of  Coon  river,  about  half  a  mile 
east  of  the  village  of  Coon  Rapids,  were  out  of  repair,  defective, 
and  unsafe,  especially  at  the  place  where  the  train  was  derailed 
and  wrecked.  Various  defects  were  specifically  alleged,  among 
others,  that  the  frog  at  the  bridge  was  old,  worn,  and  defectively 
constructed;  that  the  cross-ties  in  the  roadbed  were  old  and 
rotten,  so  that  they  did  not  hold  the  spikes  driven  into  them  to 
keep  the  rails  in  place,  and  so  that  there  was  not  sufHcient  support 
to  the  rails ;  that  the  rails  were  too  light  and  old  and  worn ;  that 
the  roadbed  was  rough  and  uneven,  and  was  not  sufHcient  support 
to  the  rails  and  ties  to  form  a  safe  track  for  trains ;  that  the  bridge 
slcross  the  river  was  constructed  of  insufRcient  materials  and 
built  on  insufHcient  piling;  that  the  construction,  framework,  and 
foundation  of  the  bridge  were  not  of  sufficient  strength  to  support 
the  weight  of  the  train,  so  that  the  bridge  and  trestlework  ap- 
proaching it  gave  way  and  fell,  throwing  the  train  and  car  in 
which  the  plaintiff  was  riding  down  the  embankment  and  into  the 
river.  And  it  was  alleged  that  such  defective  condition  of  the 
roadbed,  bridge,  and  track  had  existed  for  a  long  time  prior  to 
the  accident,  to  the  knowledge  of  the  defendant. 

**The  defendant,  in  its  answer,  admitted  the  derailment  of  the 
train  and  that  the  plaintiff  had  received  some  injuries  in  conse- 
quence, but  put  in  issue  the  extent  of  such  injuries,  and  denied 
that  the  plaintiff's  injuries  were  caused  by  any  fault  or  negligence 
on  its  part  or  on  the  part  of  any  of  its  agents,  servants,  etc  It 
was  set  up  that  the  plaintiff  was  being  carried  by  the  defendant 
under  a  contract  entered  into  at  Richland  Center,  Wisconsin,  for 
the  transportation  of  three  cars  of  cattle  from  said  Richland  Center 
to  Council  Bluffs  station,  Iowa,  and  a  return  ticket,  and  under  the 
terms  and  conditions  of  which  the  plaintiff  was  passed  and  rode  on 
the  train  in  which  said  three  cars  were  transported,  as  the  person 
in  charge  of  the  stock;  that  at  Council  Bluffs,  pursuant  to  the 
terms  of  the  contract,  the  plaintiff  applied  for  transportation  of 
himself,  in  return  from  that  place  to  said  Richland  Center,  and  re- 
ceived, pursuant  to  such  contract,  a  drover's  return  ticket  between 
said  points,  subject  to  the  condition  that,  in  accepting  the  same, 
the  plaintiff  agreed  to  *  assume  all  risks  of  accidents,'  and  that  the 
defendant  *  shall  not  be  liable  under  any  circumstances,  whether  of 
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negligence  by  their  agents  or  otherwise,  for  any  injury  to  me 
[him],  or  for  any  loss  or  damage  to  my  [his]  property';  and 
that,  while  travelling  on  such  return  ticket,  the  derailment  of  the 
cars  and  injury  to  the  plaintiff  occurred. 

"Evidence  was  given  at  the  trial  showing  that  the  plaintiff,  at 

the  time  of  the  accident  was  being  carried  on  the  defendant's  train 

under  such  return  drover's  ticket,  containing  a  stipulation  as  above 

stated.  The  evidence  was  that  the  train  in  question,  the  fast  vesti- 

buled  train,  going  east  to  Chicago,  consisting  of  an  engine,  tender, 

mail  car,  a  combination  baggage  and  express  car,  smoking  car, 

chair  car,  and  three  sleeping  cars,  attached  in  the  order  named, 

was  derailed  and  ran  off  the  track  and  over  the  embankment,  with 

the  exception  of  the  two  rear  sleepers,  as  it  approached  the  bridge 

across  Coon  river,  about  half  a  mile  east  of  Coon  Rapids  station, 

about  10  o'clock  at  night ;  and  by  reason  of  this  the  plaintiff,  who  was 

aiding  in  the  smoking  car,  received  the  injury  of  which  he  complained. 

The  approach  to  the  bridge  from  the  depot  west  of  it  is  over  a  trestle 

one  hundred  and  forty-eight  feet  long.     Three  switch  tracks  enter 

the  main  track  between  the  depot  and  bridge,  two  from  the  south, 

and  one  from  the  north,  numbered  from  the  bridge  west,  namely : 

No.  I, 'south  gravel  track,'  commences  at  the  bridge  truss,  and 

runs  southwest ;  No.  2,  called  *  high  track,'  commences  twenty-nine 

ieet  west  of  the  west  end  of  the  trestle,  and  runs  in  a  southwesterly 

direction;  and  No.  3,  called  'north  gravel  track,'  commences  one 

hundred  and  thirty-eight  feet  west  of  the  west  end  of  the  trestle,  and 

runs  in  a  northwesterly  direction.     There  was  a  guard  rail  and 

frog  eighty  feet  west   of  the  switch  stand,  for  this  track.     The 

bridge  was  a  Howe  truss  bridge,  one  hundred  and  thirty-eight 

feet  long,  and  thirty-seven  feet  above  the  water,  and  the  east  end 

of  it  was  about  five  hundred  feet  east  of  said  frog  and  guard  rail. 

The  track   gave  way,  and  the    bridge  fell  while   the  train  was 

passing  over  it,  and  part  of  the  train  was  thus  thrown  into  the 

river,  and  part  of  it  down  the  embankment,  or  over  the  side  of 

the  trestle,  to  the  north  side,  the  rear  sleeper  and  the  hind  .truck 

of  the  second  sleeper  remaining  on  the  track. 

''There  was  a  conflict  of  evidence  as  to  the  cause  of  the  wreck, 
the  plaintiff  claiming  that  as  the  track  gave  way  and  the  bridge 
fell,  derailing  the  train,  the  presumption  was  that  the  track  and 
bridge  were  insufficient,  and  that  such  insufficiency  was  due  to  the 
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negligence  of  ihe  defendant ;   and  he  produced  evide 
show  that  the  track  was  insufficient,  and  that  the  d 
caused   thereby ;   that  the  north  rail  of  the  main  t 
from  the  track  immediately  west  of  the  trestle,  causin 
cars  to  roll  over  the  north  side  of  the  embankment 
precipitating  some  of  them  against  the  corner  of  thfl 
the  train  was  in  motion.     Considerable  evidence 
the  method  o(  construction  of  the  roadbed,  which  ha 
eleven  years,  and  its  condition  at  the  place  of  the 
was  evidence  tending  to  show  that  there  were  rot 
track,  mostly  near  the  trestlework,  or  within  sixty  o^ 
of  it;   that  there  were  eight  or  nine   rotten   ties  all) 
One  witness  said   he  noticed  one  or  two  rotten  tii 
rotten  ;   another,  that  he  saw  eight  or  nine  near 
trestle.     The  south   rail  was  not  disturbed  until 
was  reached.     Another  witness  testified  that  he 
rotten  ties  in  all,  and  one  was  so  rotten  that  he  was 
cane  into   it, — this  was   the  only  one  that  was  rOl 
another,  that  several  ties  were  apparently  rotted  wh| 
were  torn  out,  perhaps  ten  or  twelve;  another,  that- 
frequently  at  the  track  during  the  spring  before  the] 
in  the  afternoon  of  the  day  ol  the  accident  he  obseJ 
four  rotten  ties.     He  was  the  only  one  who  testified  J 
rotten  ties  before  the  accident.     Other  witnesses  testi 
noticed  rotten  ties,  in  about  the  numbers  already  st 
accident. 

"The  defendant  contended  that  the  wreck  was 
oak  tie  placed  by  some  discharged  laborers  at  the  w 
guard  rail,  between  it  and  the  rail,  between  the  time  t 
freight  train  that  preceded  this  passenger  train  about 
ran  over  the  main  track,  and  the  coming  of  the  pa 
This  tie  was  found  under  the  rear  sleeper,  between 
and  guard  rail ;  and  it  had  been  broken  and  sliv 
siderably,  the  pieces  matching  and  fitting  to  the  ti 
they  so  appeared  to  have  been  broken.  Evidence 
numerous  (acts  and  circumstances  to  show  that  the  t 
derailed  by  the  tie  so  placed  between  the  guard  rail  i 
so  that  the  west  end  of  the  guard  rail  had  been  spn 
to   the  north,  the   guard   rail   braces   broken,  and 
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somewhat  sprung  to  the  south.     Other  evidences  of  the  condition 
'  and  marks  on  the  track  and  ties  were  relied  on.     From  about 
seventy-five  feet  of  the  west  end  of  the  trestle,  eastward,  the  track 
was  torn  up,  rails  torn  loose  and  thrown  down  the  embankment, 
ties  torn  out,  split,  and   broken,  the  embankment  torn  up,  the 
cross-ties  or  timbers  of  the  trestle  leading  to  the  Howe  truss  dis- 
turbed and  broken,  and  the  truss  broken  and  in  the  bed  of  the 
river.    Evidence  was  given  to  rebut  the  case  of  the   plaintiff  in 
respect  to  rotten  ties,  and  to  show  that  the  track  was  properly 
constructed  and  in  good  condition ;  that,  the  fall  before  the  wreck, 
the  track  from  the  trestle  west  had  been  carefully  inspected,  and 
all  unsound  ties  removed  and  replaced  with  new  oak  ties.     The 
roadmaster,  the  foreman,  the  two  section  foremen,  and  the  super- 
intendent testified,  in  substance,  that  the  track  was  in  good  con- 
dition before  the  wreck,  and  to  have  been  over  it  almost  daily,  and 
some  of  them  oftener.     Superintendent  Goodnow  testified  to  hav- 
ing made  a  careful  inspection  twenty-four  days  before  the  wreck, 
on  foot,  and  that  "the  track  was  in  good  shape, — in  good  con- 
dition.    The  ties  were  sound  and  well  ballasted, — well  filled  with 
ballast.     The  rails  were  in  good  surface,  and  the  drainage  good." 
The  foreman  Crabbs  made  an  inspection  on  foot  on  the  day  of  the 
accident,  and  testified  that  the  ties  and  everything  else  were  in 
good  condition.     The  evidence  in  respect  to  the  alleged  claims  of 
the  parties  as  to  the  cause  and  circumstances  of  the  wreck  was 
very  elaborate,  covering  nearly  300  printed  pages. 

"The  court  instructed  the  jury  that  the  testimony  established  be- 
yond dispute  that  the  engine  and  cars  were  in  good  condition,  properly 
equipped,  and  the  engineer  and  conductor  were  competent  men. 
*'  Evidence  was  given  to  the  effect  that  three  laborers  were  dis- 
charged from  the  gravel  pit  three  days  before,  and  that  the  leader 
of  them  made  threats  that  he  would  ditch  the  train ;  that,  if  the 
company  did  not  pay  him  and  give  him  a  pass  to  Chicago,  they 
would  catch  h — ^1.     About  forty-five  minutes  before  the  wreck,  O. 
B-  Triplett,  hotel  keeper  at  the  station,  passed  through  the  bridge 
and   over  the  trestle  toward  the  station,  and,  when  not  far  along 
the  track,  he  saw  an  object  pn  the  track  ahead,  and,  approaching 
within   about  fifty  feet  of  it,  he  saw  it  was  four  men,  and  they 
started  down  the  side  of  the  grade  and  went  behind  a  clump  of 
cottonw^ood  bushes;   and,  as  he  went  on,  he  looked  back  and  they 
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Still  remained  behind  these  bushes  and  were  about  seventy  feet 
west  of  the  guard  rail  mentioned. 

** There  was  a  special  verdict,  finding:  i.  The  engine  was  not, 
nor  any  part  of  it,  off  the  track  west  of  the  trestle.  2.  The  road- 
bed from  the  west  end  of  the  trestle  to  switch  stand  No.  3,  on  the 
north  side  of  the  main  track,  was  of  a  proper  and  sufRcient  width. 

3.  The  ties  of  the  track  from  the  west  end  of  the  trestle  to  switch 
stand  No.  3  were  not  in  good  condition  at  the  time  of  the  wreck. 

4.  The  rails,  switches,  and  frogs  from  the  west  end  of  the  trestle 
to  the  guard  rail  of  switch  No.  3  were  in  good  condition  at  the 
time  of  the  accident.  5.  The  train  was  running,  at  the  time  it  ap- 
proached the  place  of  the  accident,  at  about  the  usual  rate  of 
speed.  6.  The  engineer  was  not  guilty  of  any  negligence  which 
caused  the  car  wherein  plaintiff  was  riding  at  the  time  of  the  ac- 
cident to  leave  the  track  and  to  fall  over  the  embankment  7.  The 
defendant  company  was  guilty  of  negligence  which  occasioned  the 
injury  to  the  plaintiff.  8.  If  the  plaintiff  was  entitled  to  judgment, 
his  damages  were  assessed  at  $4,CXX). 

**The  defendant  moved  for  a  new  trial,  on  the  ground  that  the 
verdict  was  contrary  to  the  law  and  to  the  evidence;  that  the  an- 
swers 1,3,  and  7  were  contrary  to  and  unsupported  by  evidence; 
that  the  court  erred  in  refusing  to  direct  a  verdict  for  the  defend- 
ant ;  and  that  the  court  erred  in  its  charge  to  the  jury.  The  mo- 
tion was  denied,  and  the  plaintiff  had  judgment  on  the  verdict, 
from  which  the  defendant  appealed." 

Geo.  W.  Bird  (Burton  Hanson,  of  counsel),  for  appelldnt 
P.  H.  Fay  (Rickel  &  Crocker  and  Richmond  &  Smith,  of 

counsel),  for  respondent. 

Pinney,  J. —  i .  We  think  that  the  evidence  on  the  part  of  the 
plaintiff  was  sufficient  to  require  that  the  case  should  be  submitted 
to  the  jury  on  some,  at  least,  of  the  allegations  of  negligence ;  and 
that  the  defendant's  motion  for  a  nonsuit,  and  its  request  that  the 
jury  be  instructed  to  find  a  verdict  for  the  defendant,  were  prop- 
erly denied.  As  we  have  arrived  at  the  conclusion  that  there  must 
be  a  new  trial,  we  will  abstain  from  any  discussion  of  the  evidence, 
and  content  ourselves  with  stating  that  the  case  was  clearly  one 
for  the  jury,  under  proper  instructions  as  to  the  law,  to  determine 
whether  the  claim  of  the  plaintiff  or  that  of  the  defendant  as  to 
the  cause  of  the  accident  was  the  true  one. 
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There  is  a  question  of  law  presented  by  these  motions,  whether  by 
the  contract  between  the  plaintiff  and  the  company,  and  the  terms  of 
the  drover's  return  ticket  issued  under  it,  upon  which  he  was  riding 
^  the  time  of  the  accident,  the  plaintiff  is  precluded  from  maintain- 
ing his  action,  upon  the  ground  that  he  had  assumed  all  risks  of 
accident  and  expressly  agreed  that  the  company  "shall  not  be 
liable  under  any  circumstances,  whether  of   negligence  by  their 
agents  or  otherwise,  for  any  injury  to  me."     This  stipulation  was 
part  of  an  entire  contract  made  in  Wisconsin,  to  be  performed  in 
part  in  Wisconsin  and  in  part  in  Iowa.     It  is  very  well  established 
in  this  State  that  a  contract  for  such  an  exemption  from  liability 
by  a  common  carrier  is  void,  as  against  public  policy.     The  de- 
fendant could  not,  by  any  agreement,  however  plain  and  explicit, 
wholly  relieve  itself  from  liability  for  injuries  caused  by  its  negli- 
gence or  the  negligence  of  its  agents  or  employees.     Abrams  v. 
M.,  L.  S.  &  W.  R.  Co.,  87  Wis.  485,  and  cases  cited.     The  validity 
<A  such  a  stipulation  was  fully  considered  in  that  case,  and  very 
many  authorities  were  referred  to  holding  against  the  validity  of 
such  an  exemption ;  and  the  doctrine  of  the  case  of  Railroad  Co. 
V,  Lockwood,    17  Wall.  357   (i),  in  which  the  question  of  the 
validity  of  an  exemption  in  substance  the  same  as  the  present  case 
ii^  elaborately  considered,  was  approved  and  followed,  and  the 
conclusion  was  reached  that  a  railroad  company  could  not  thus 
abdicate  the  essential  duties  of  its  employment,  of  carefulness  and 
fidelity  as  a  common  carrier.     This  is  in  accordance  with  previous 
decisions  of  this  court  there  referred  to,  and  the  law  was  held  to 
be  the  same  in  the  State  of  Iowa,  Hart  v,  C.  &  N.  W.  R.  Co.,  69 
Iowa,  490 ;  so  that,  both  by  the  law  and  public  policy  of  the  place 
where  made  and  the  States  within  which  the  contract  was  to  be 
performed,  the  provision  in  question  was  void,  and  it  can  afford  no 
protection  to  the  defendant  in  this  action.     We  think  it  plain  that 
the  interpretation  and  validity  of  this  provision  are  to  be  governed 
by  the  law  of  Wisconsin,  where  it  was  made,  as  it  does  not  appear 
that  the  parties  intended  to  be  bound  by  the  law  of  any  other 
State  or  country,  in  respect  to  the  contract.     Liverpool  &  G.  W. 
.Steam  Co.  v.  Phoenix  Ins.  Co.,  129  U.  S.  397,450,  and  cases  there 
cited.     This  result  is  in  accord  with  the  common  law  and  prin- 
ciples of  public  policy  in  all  the  States. 

X.  Reported  with  the  United  States  cases  in  this  volume, /^j/. 
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The  proposition  that  resort  cannot  be  had  to  the] 
to  determine  the  validity  of  a  contract  for  inters! 
transportation,  in  the  absence  of  any  legislation  to  thi 
Congress  under  its  power  to  regulate  commerce,  ^ 
without  support  in  reason  or  adjudicated  cases.  Ui 
shall  act  in  the  premises,  it  is  competent  for  the  pd 
any  agreement  on  the  subject  not  void  as  against  th(i 
the  common  law  and  public  policy,  to  which  resort 
as  the  law  of  the  contract,  in  determining  the  validit| 
provisions.  Transportation  companies,  by  reason  ol 
over  the  carrying  trade,  cannot  be  allowed  to  exact 
tion  they  may  choose,  and  arrogate  to  themselves; 
regulate  commerce,  in  defiance  of  the  common  lat 
principles  of  public  policy.  The  invalidity  of  such  J 
contracts  relative  to  interstate  transportation  has  be< 
very  many  cases  in  which  the  principles  laid  dowl 
Co.  V.  Lockwood.  17  Wall.  357,  have  been  applied 
pool  &  G.  W.  Steam  Co.  v.  Phcenix  Ins.  Co..  129  ^ 
it  was  said  that  '•  by  the  common  law  of  England  i 
before  the  Declaration  of  Independence,  recognized  ] 
of  English  authorities  for  half  a  century  afterwards,  ^ 
decisions  of  the  highest  courts  of  many  States  of  tlu 
mon  carriers  could  not  stipulate  for  immunity  \ot-^ 
their  servants'  negligence."  The  constitutional  grad 
of  the  power  to  regulate  commerce  did  not  supersea 
the  common  law,  but  conferred  upon  Congress  the  ^ 
such  regulations  as  in  its  wisdom  it  saw  fit;  and,  11 
acts  in  the  premises,  the  principles  of  the  common  I 
such  contracts  will  necessarily  apply,  and  cannot  b 
obnoxious  to  the  objection  that  they  are  regulations; 
within  the  meaning  of  the  constitutional  provision. 
last  cited,  it  is  said  that  the  case  of  Railroad  Ca 
"rests  upon  the  doctrine  that  an  express  stipuladoi 
mon  carrier  for  hire,  in  the  contract  of  carriage,  th( 
exempt  from  liability  for  losses  caused  by  the  negl 
self  or  his  servants,  is  unreasonable  and  contrary  to 
and  consequently  void.  And  such  has  always  be 
standing  of  this  court,  expressed  in  several  later 
cited.     Hart  v.  Penn.   R.  Co.,  113  U.  S.  331,  338: 
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V.Pratt,  22  Wall.  123,  134;  Railway  Co.  v,  Stevens,  95  U.  S. 
655(1);  Bank  of  Kentucky  v.  Adams  Exp.  Co.,  93  U.  S.  181 ; 
Phoenix  Ins.  Co.  v.  E.  &  W.  Transp.  Co.,  1 17  U.  S.  322.  These 
^e  full  and  instructive  cases  showing  that  the  provision  in  ques* 
tioQ  relied  on  by  the  defendant  to  exempt  it  from  liability  to  the 
plaintiff  is  void. 

2.  The  special  verdict  in  this  case  is  fatally  defective,  in  that 
the  question  as  to  what  was  the  proximate  cause  of  the  injury  to 
the  plaintiff  is  not  substantially  answered  by  it.     The  third  finding, 
that  the  ties  of  the  track  from  the  west  end  of  the  trestle  to  switch 
5tafld  No.  3  were  not  in  good  condition  at  the  time,  does  not 
attribute  the  accident  to  that  cause ;  nor  does  the  seventh  finding, 
that  the  defendant  company  was  guilty  of  negligence  which  occa- 
sioned the  injury  to  the  plaintiff,  meet  the  requirements  of  the 
njle.    The  verdict  leaves  the  question  of  the  proximate  cause  of 
the  wreck  unanswered.     "  A  special  verdict  is  that  by  which  the 
jury  find  the  facts  only,  leaving  the  judgment  to  the  court"     R. 
S.|  j  2857.     Whether  the  negligence  of  the  defendant  was  the 
proximate  cause  of  the  plaintiff's  injury  was  a  vital  question,  and 
one  sharply  litigated ;  and  the  defendant  had  a  right  to  have  that 
question  submitted  to  the  jury  and  passed  on  by  the  special 
verdict     Unless  it  is  substantially  answered  by  the  verdict,  no 
judgment  can  be  given  on  it,  and  a  new  trial  will  be  necessary. 
Kerkhof  v.  Atlas  P.  Co.,  68  Wis.  674 ;   Kreuziger  v.  C.  &  N.  W. 
*•  Co.,  73  Wis.  158   (2) ;  McGowan  v.  C.  &  N.  W.  R.  Co.,  91 
Wis.  147.     The  question  here  was  whether  the  negligence  of  the 
defendant  was  the  proximate  cause  of  the  plaintiff's  injury,  the 
defendant's  case  going  to  show  that  it  was  not,  but  that  the  proxi- 
mate cause  was  an  entirely  independent  and  adequate  one,  for 
irfiich  the  defendant  was  not  in  any  way  responsible.     It  was  not 
enough  to  entitle  the  plaintiff  to  recover  to  show  that  his  injury 
was  the  natural  consequence  of  the  negligent  act  or  omission  of 
the  defendant ;  but  it  must  have  appeared  that,  under  all  the  cir- 
cumstances, it  might  reasonably  have  been  expected  that  such  an 
injury  would   result.     A  mere  failure  to  ward   against  a  result 
which  could  not  have  been  reasonably  expected  is  not  negligence. 
i^tkjnson  v.  Goodrich  Transp.  Co.,  60  Wis.  141,  156;  Milwaukee 

I.  Reported  with  the  United  States         2,  See  note  of  this  case,  page  497, 
ca«es  in  this  volume,  ^ost,  ante. 
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&  St.  P.  R.  Co.  V.  Kellogg,  94  U.  S.  469.     As  was  said  in  Mc- 
Gowan  v,  C.  &  N.  W.  R.  Co.,  supra:    "The  plaintiff  was  not 
entitled  to  recover  merely  because  the  injury  he  had  received  was 
in  consequence  of  the  defendant's  track  and  roadbed  having  not 
been  maintained  and  kept  in  repair.     In  order  to  warrant  a  recov- 
ery, it  must  have  appeared  that  its  failure  in  this  respect  was  the 
result  of  negligence  on  its  part,  and  that  a  person  of  ordinary  in- 
telligence and  prudence  might  have  expected,  as  the  result  of  such 
negligence,  that  such  an  injury  would  occur.     »     »     »     The  gist 
of  the  action  is  negligence  on  the  part  of  the  defendant,  and  the 
relation  of  cause  and  effect  could  be  established  only  by  showing 
that  the  negligent  act  or  omission  of  the  defendant  caused  the 
injury  and  was  its  proximate  cause."     As  was  said  in  Block  v. 
Milwaukee  St.  R.  Co.,  89  Wis.  378:  "The  negligence  is  not  the 
proximate  cause  of  the  accident  unless,  under  all  the   circum- 
stances, the  accident  might  have  been  reasonably  foreseen  by  a 
man  of  ordinary  intelligence  and  prudence.     It  is  not  enough  to 
prove  that  the  accident  is  the  natural  consequence  of  the  negli- 
gence.    It  must  also  have  been  the  probable  consequence."     Bar- 
ton V,  Pepin  Co.  Agr.  Soc,  83  Wis.  19;  Huber  v.  La  Crosse  City 
R.  Co.,  92  Wis.  636;  Craven  v.  Smith,  89  Wis.  119;  Guinard  v. 
Knapp-Stout  &  Co.  Company,  90  Wis.  129.     The  defendant  owed 
to  the  public  the  duty  of  a  very  high  degree  of  vigilance  and  care 
in  the  structure,  inspection,  repair,  and  management  of  its  track ; 
and  it  gave  evidence  tending  to  show  that  it  had  performed  this 
duty  and  had  no  reasonable  ground  to  expect  such  an  accident 
The  seventh  finding  of  the  special  verdict  goes  no  further  than  to 
find  that  the  accident  was  the  natural  consequence  of  the  defend- 
ant's negligence,  and  does  not  find  that  the  plaintiflTs  accident  was 
the  probable  consequence  of  such  negligence,  or  that  such  negli- 
gence was  its  proximate  cause ;  nor  does  this  finding  refer  in  any 
manner  to  the  third  finding,  in  respect  to  the  ties  not  being  in  good 
condition,  as  connected  with  or  the  cause  of  the  accident.     Such 
a  defect  in  the  verdict  can  be  supplied  by  reference  to  the  evidence 
only  in  case  the  evidence  relied  on  for  that  purpose  is  uncontra- 
dicted.    Hutchinson  v,  C.  &  N.  W.  R.  Co.,  41  Wis.  553 ;   Sheehy 
V,  Duffy,  89  Wis.  12.     But  such  was  not  the  present  case.     In 
Abrams  v.  M.,  L.  S.  &  W.  R.  Co.,  87  Wis.  485,  there  was  no  dis- 
pute as  to  the  proximate  cause  of  the  death  of  the  horses»  and  no 
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question  was  made  as  to  the  sufficiency  of  the  verdict  The  case 
turned  wholly  upon  the  validity  of  the  stipulation  exempting  the 
company  from  liability  for  injuries  caused  by  its  own  negligence, 
and  limiting  the  amount  of  its  liability  therefor. 

3.  Whether  the  negligence  of  the  defendant  was  the  proximate 
cause  of  the  plaintiff's  injury  was  a  vital  question  in  dispute,  and 
it  was  important  that  the  court,  in  its  charge  to  the  jury,  should 
liave  instructed  them  as  to  the  law  in  this  respect,  explaining  in 
what  aspects  of  the  case  the  defendant's  negligence  could  be  con- 
sidered as  the  proximate  cause  of  the  plaintiffs  injury.      The 
charge  of  the  court,  like  the  special  verdict,  does  not  deal  with 
this  question  at  all.     In  submitting  the  question,  ''Was  the  de- 
fendant company  guilty  of  negligence  which  occasioned  the  injury 
of  the  plaintiff?"  the  court  said  only:      "That  is  a  question  for 
you  to  answer,  and  if  you  find  the  company  was  guilty  of  negli- 
gence in  this  case,  which  injured  the  plaintiff,  your  answer  will  be, 
'Ves.'    If  you  find  it  was  not  guilty  of  negligence,  then  your  an- 
swer will   be,  'No.'"     This,   in  substance,  was   all   the   charge 
contained  on  the  subject;  and,  as  applied  to  the  evidence,  the  in- 
strnction  was  an  inadequate  and  misleading  one,  for  it  entirely 
ignored  the  rule  that  it  was  not  enough  to  prove  that  the  injury  of 
the  plaintiff  was  the  natural  consequence  of  the  negligence  of  the 
defendant,  but  that  it  must  also  have  been  the  probable  conse- 
quence, and  that,  under  all  the  circumstances,  such  an  injury 
might  have  been  reasonably  foreseen  by  a  man  of  ordinary  intelli- 
gence and  prudence.     This  was  an  error  plainly  prejudicial  to  the 
defendant,  and  requires  a  reversal  of  the  judgment. 

4.  In  the  argument  of  plaintiff's  counsel  to  the  jury,  he  con- 
fended  that   no  threats   were   made  by  one   of   the  discharged 
laborers,  named  Mike  Camp,  and  that  no  person  was  seen  near 
the  place  of  the  accident  about  half  an  hour  before  the  wreck,  as 
claimed  by  the  defendant;    whereupon  the  defendant's  counsel 
asked  the  court  to  instruct  the  jury  "  that  it  is  a  fact  established 
by  the  testimony  that  Mike  Camp  made  the  threats  testified  to, 
and   that  four  persons  were  seen  near  the  place  of  the  accident 
about  half  an  hour  prior  to  this  wreck,  and  you  are  not  at  liberty 
to  find  to  the  contrary."     This  instruction  was  refused.     The  facts 
stated  in  the  instruction  were  testified  to  by  witnesses  of  apparent 
intelligence  and  credibility,  who  were  in  no  way  impeached  or  con- 
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tradicted.  The  plaintiff's  counsel,  under  the  circumstances,  had 
no  right  to  make  such  an  unfair  and  reckless  assertion,  and  the 
only  method  of  counteracting  the  injurious  effect  of  this  manifest 
impropriety  was  by  asking  for  the  instruction  as  soon  as  the  occa- 
sion for  it  occurred.  We  think  that  the  instruction  should  have 
been  given.  Under  the  circumstances  stated,  the  jury  would  have 
no  right  capriciously  to  discredit  the  testimony;  and  the  court 
should  have  instructed  the  jury  as  requested,  thus  correcting  the 
injurious  consequences  of  the  improper  assertion.  It  is  not  to  be 
tolerated  that  counsel,  by  reckless  or  unfounded  statements,  shall 
rule  the  course  of  the  trial  and  injuriously  affect  its  result. 

Several  other  questions  were  argued,  but  as  they  may  not  arise 
on  a  retrial  we  decline  to  intimate  any  opinion  in  respect  to  them. 

By  the  Court. — ^The  judgment  of  the  Circuit  Court  is  reversed, 
and  the  cause  is  remanded  for  a  new  trial. 


BLAIR  (AND  WIFE)  V.  MILWAUKEE  AND 
PRAIRIE  DU  OHIEN   RAILROAD 

COMPANY  (I). 

Supreme   Courts    Wisconsin y   yanuary   Term^  1866. 

[Reported  in  20  Wis.  254.] 

STATUTE  —  FENCES.  —  Chapter  268,  Laws  of  i860,  which  requires  railroad 
companies  to  fence  their  roads,  would  be  valid  as  an  exercise  of  the  gen- 
eral i>olice  power  of  the  Legislature  without  the  existence  of  sec.  i,  art. 
XI  of  the  Constitution  of  this  State,  by  which  the  Legislature  is  authorized 
to  alter  or  repeal  all  general  laws  or  special  acts  creating  corporations  un- 
der that  section. 


I.  In  Blair  v,  Milwaukee  & 
Prairie  Du  Chien  R.  R.  Co.,  20 
Wis.  262  (1866),  an  action  for  damages 
for  injuries  received  while  a  passen- 
ger on  defendant's  train,  the  accident 
being  the  same  as  that  in  the  case  of 
Blair  and  wife  against  the  same  de- 
fendant (case  above  reported),  judg- 
ment for  plaintiff  was  reversed  for 
error  in  the  admission  of  certain  evi- 
dence bearing  on  the  question  of  dam- 
ages,  it  being    held    that   one    of  a 


mercantile  firm  cannot  ask  the  other 
partner,  as  a  witness  for  him  in  action 
for  damages  against  railroad  com- 
panj,  what  was  the  amount  of  dam- 
ages to  the  firm  by  reason  of  plaintiff's 
absence  from  business  on  account  of 
injuries  sustained,  it  not  being  com- 
petent for  the  witness  to  state  his 
opinion  as  to  amount  of  damages, 
but  only  to  state  facts  from  which  the 
jurj  can  estimate  the  amount. 
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^^r  OF  STATUTE. —  The  object  of  the  enactment  of  the  Statute  was 
^ure  the  safety  of  the  lives  and  limbs  of  passengers  upon  railroad  cars. 

^^lON  OF  STATUTORY  DUTY.  — Any  person  who,  without  fault 
^^bis  part,  is  injured  by  reason  of  the  neglect  of  a  railroad  company  to 
wace  its  road  as  imposed  by  the  Statute,  may  recover  for  the  damages 
^erebj  sustained,  without  proof  of  any  other  negligence  on  the  part  of  the 

company. 

'^UZIL  NOT  PART  OF  DEPOT  GROUNDS.  —  Where  the  place  of  the 
accident  was  out  on  the  main  line  of  the  road,  where  there  was  but  a  single 
track,  several  hundred  feet  l>eyond  the  switch,  and  beyond  where  a  cattle 
guard  was  subsequently  placed,  and  the  road  was  fenced  by  the  company 
at  part  of  the  main  line  shortly  after  the  accident,  and  has  so  remained 
since,  it  was  held  that  although  long  trains,  in  switching,  sometimes  run 
out  to  the  place,  it  could  not  be  considered  as  part  of  the  depot  grounds. 

Appeal  from  the  Circuit  Court  for  Milwaukee  County.     Judg- 
ment affirmed. 

"Action  by  Franklin  J.  Blair  and  wife,  to  recover  damages  for 
injuries  received  by  the  latter  while  a  passenger  on  defendant's 
road,  and  alleged  to  have  been  caused  by  defendant's  negligence. 
The  complaint  alleges,  in  substance,  that  in  consideration  that,  etc., 
defendant  (which  is  alleged  to  have  been  a  common  carrier,  etc.) 
promised  and  undertook  to  convey  Mrs.  Blair  from  Madison  to 
Milwaukee,  and  to  use  due  care  and  diligence,  etc.,  and  that  con- 
fiding in  said  promise  and  undertaking,  Mrs.  Blair  did,  on,  etc.,  en- 
gage a  seat  in  defendant's  cars,  to  be  conveyed,  etc.,  and  that  Mr. 
Blair  then  and  there  paid  defendant  the  sum  of  three  dollars,  the 
same  being  a  reasonable  hire  and  reward,  etc.     It  then  alleges  a 
breach  of  said  promise  on  defendant's  part  in  failing  to  use  proper 
care,  by  reason  of  which  negligence  the  cars  were  thrown  from  the 
track,  and  Mrs.  Blair  injured.    The  injury  averred  was  done  to  the 
left  knee,  and  by  reason  thereof,  it  is  averred,  Mrs.  Blair  *has  be- 
come permanently  lame  in  the  left  leg,  and  a  cripple  for  life,  so 
that  she  will  always  be  obliged  to  use  crutches  and  other  artificial 
means  in  walking.' 

"The  following  facts  were  proved  or  admitted  at  the  trial.  On 
the  5th  of  January,  1866,  Mrs.  Blair  took  passage  from  Madison 
to  Milwaukee  in  a  train  of  cars  on  defendant's  road,  Mr.  Blair 
paying  the  fare  from  his  own  money.  Just  before  reaching  the 
station  at  Stoughton,  the  train,  coming  in  contact  with  a  cow,  was 
thrown  from  the  track,  and  Mrs.  Blair,  without  any  fault  on  her 
part,  received  the  injuries  complained  of. 
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"The  plaintiffs  undertook  to  show  that  the  defendant  was  neg- 
ligent in  a  variety  of  particulars  in  the  actual  running  and  man- 
agement of  the  train;  and  a  large  amount  of  evidence  was 
introduced  on  both  sides  bearing  upon  the  question  thus  raised, 
and  numerous  exceptions  were  taken  by  the  defendant  to  the  rul- 
ings of  the  court  in  respect  to  such  evidence,  and  also  to  the 
giving  and  refusing  of  instructions  upon  the  same  points.  All 
these  became  unimportant  here,  upon  the  view  taken  by  this  court. 

"  Ab  to  the  place  where  the  accident  occurred,  a  witness  for  the 
plaintiffs  testified  that  he  thought  it  was  about  sixty  rods  from  the 
depot,  and  thirty  from  the  switch,  toward  Madison;  that  it  was 
on  the  main  line,  and  off  from  the  depot  grounds  as  platted,  said 
switch  being  on  the  line  of  what  were  called  the  "depot  grounds"; 
that  the  road  was  fenced  in  May  or  June  following  the  accident, 
and  a  cattle  guard  was  also  put  in  after  the  accident.  He  further 
testified  that  the  place  where  the  cow  was  struck  is  about  478  feet 
from  the  cattle  guard  since  constructed.  H.  H.  Giles,  defendant's 
agent  at  Stoughton,  as  a  witness  for  the  plaintiff,  testified  that 
there  was  no  fence  by  the  side  of  the  track  at  the  place  where  the 
accident  occurred ;  that  the  point  was  beyond  the  switch  and 
where  there  was  but  a  single  track;  and  that  the  track  has  since 
been  fenced:  "The  place  where  the  accident  occurred  is  a  part 
of  the  depot  grounds.  The  company's  ground  where  it  occurred 
is  four  rods  wide.  It  is  wider  at  the  station  and  on  each  side  of 
the  station  until  you  get  to  the  place  where  the  accident  occurred. 
The  ground  at  that  place  is  used  merely  in  switching  trains.  No 
freight  is  unloaded  there.  It  is  used  every  day  lor  switching 
trains,  sometimes  three  or  four  times.  I  speak  of  the  width  ol  the 
grounds  as  they  arc  used.  *  "  *  By  depot  grounds  I  mean 
all  the  grounds  we  use  for  railroad  purposes  in  and  around  the 
station.  We  use  depot  grounds  for  storing  wood,  keeping  cars. 
unloading  and  loading  freights,  and  switching  trains.  The  cattle 
guard  and  fence  (constructed  since  the  accident)  at  that  point, 
interfere' with  the  switching  of  the  trains.  It  interferes  with  the 
men  getting  around  the  cars.  The  fence  is  not  in  the  way  where 
the  accident  occurred,  but  would  be  of  no  use  without  the  cattle 
guard." 

"The  defendant  asked  the  court  to  instruct  the  jury  that  if  the 
ticket  for  Mrs.  Blair's  passage  was  purchased  by  her  husband  with 
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lis  own  money  and  at  his  own  request,  the  plaintiffs  could  not  re- 
cover under  the  complaint  in  this  action ;  but  this  instruction  was 
refused.  The  court  submitted  to  the  jury  the  several  questions 
of  negligence  raised  by  the  evidence,  and  as  to  the  absence  of  a 
fence  at  the  place  of  the  accident  instructed  them  as  follows : 
'Under  the  statute  the  company  is  bound  to  maintain  a  fence  or 
P^y  'or  catde.  At  common  law  the  company  is  not  bound  to 
fence  its  roads  as  between  itself  and  passengers.  I  therefore  can- 
not  instruct  you  as  matter  of  law  that  the  defendant  is  liable  be- 
muse its  road  was  not  fenced  at  'this  place,  but  I  submit  to  you 
^e  question  of  fact,  whether  it  was  negligence  in  the  company 
iiot  to  have  its  road  fenced  at  the  place  of  the  accident.' 

"  Verdict  for  the  plaintiffs  for  $8,000  damages.      Motion  to  set 
^ide  the  verdict  as  contrary  to  the  law  and  to  the  evidence,  and 
because  the  damages  were  excessive,  denied.     From  a  judgment 
on  the  verdict  the  defendant  appealed." 
Finches,  Lynde  &  Miller,  for  appellant. 
Butler  &  Cottrill,  for  respondent. 

Dixon,  Ch«  J.  —  Section  i  of  the  Act  approved  March  30, 
i860  (Laws  of  i860,  c.  268),  is  an  almost  literal  transcript  of  sec- 
tion 44  of  the  General  Railroad  Act  of  New  York  pf  1850.    It  was 
first  passed  in  that  State  in  1 848,  and  was  under  consideration  in 
the  Court  of  Appeals   in  Corwin   v.   New  York  &  Erie   R.  R. 
Co.,  13  N.  Y.  45.     I  agree  to  the  opinions  of  the  judges  in  that 
case,  and  especially  to  that  expressed  by  Judge  Denio,  that  it  was 
not  enacted  for  the  paltry  purpose  of  determining  who  should 
bear  the  pecuniary  burthen  of  building  and  maintaining  division 
fences,  as  between  railroad  companies  and  the  adjoining  proprie- 
tors of  land,  nor  to  fix  the  liability  of  such  companies  for  injuries 
occasioned  to  domestic  animals  before  such  fences  should  be  built ; 
but  that  the  great  object  of  its  enactment  was  the  increased  safety 
of  the  lives  and  limbs  of  passengers  which  would  be  secured  by  a 
strict  observance  of  its  provisions.     Experience  had  demonstrated 
that  of  the  multiplicity  of  most  appalling   accidents  happening 
from  this  mode  of  carriage,  by  far  the  greater  number  arose  from 
obstructions  caused  by  cattle  and  other  animals  coming  upon  the 
track.      Experience  had  likewise  shown  that  it  was  entirely  insuf- 
ficient for  the  protection  of  the  public,  to  leave  the  building  and 
maintaining  of  those  fences,  so  as  to  prevent  such  intrusion  upon 
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still  remained  behind  these  bushes  and  were  about  seventy  feet 
west  of  the  guard  rail  mentioned. 

"There  was  a  special  verdict,  finding:    i.  The  engine  was  not, 

nor  any  part  of  it,  off  the  track  west  of  the  trestle.     2.  The  road- 

•  bed  from  the  west  end  of  the  trestle  to  switch  stand  No.  3,  on  the 

north  side  of  the  main  track,  was  of  a  proper  and  sufficient  width. 

3.  The  ties  of  the  track  from  the  west  end  of  the  trestle  to  switch 
stand  No.  3  were  not  in  good  condition  at  the  time  of  the  wreck. 

4.  The  rails,  switches,  and  frogs  from  the  west  end  of  the  trestle 
to  the  guard  rail  of  switch  No.  3  were  in  good  condition  at  the 
time  of  the  accident.  5.  The  train  was  running,  at  the  time  it  ap- 
proached the  place  of  the  accident,  at  about  the  usual  rate  of 
speed.  6.  The  engineer  was  not  guilty  of  any  negligence  which 
caused  the  car  wherein  plaintiff  was  riding  at  the  time  of  the  ac- 
cident to  leave  the  track  and  to  fall  over  the  embankment.  7.  The 
defendant  company  was  guilty  of  negligence  which  occasioned  the 
injury  to  the  plaintiff.  8.  If  the  plaintiff  was  entitied  to  judgment, 
his  damages  were  assessed  at  $4,000. 

"The  defendant  moved  for  a  new  trial,  on  the  ground  that  the 
verdict  was  contrary  to  the  law  and  to  the  evidence ;  that  the  an- 
swers 1,3,  and  7  were  contrary  to  and  unsupported  by  evidence; 
that  the  court  erred  in  refusing  to  direct  a  verdict  for  the  defend- 
ant; and  that  the  court  erred  in  its  charge  to  the  jury.  The  mo- 
tion was  denied,  and  the  plaintiff  had  judgment  on  the  verdict, 
from  which  the  defendant  appealed." 

Geo.  W.  Bird  (Burton  Hanson,  of  counsel),  for  appellant 
P.  H.  Fay  (Rickel  &  Crocker  and  Richmond  &  Smith,  of 

counsel),  for  respondent. 

Pinney,  J. —  i.  We  think  that  the  evidence  on  the  part  of  the 
plaintiff  was  sufUcient  to  require  that  the  case  should  be  submitted 
to  the  jury  on  some,  at  least,  of  the  allegations  of  negligence ;  and 
that  the  defendant's  motion  for  a  nonsuit,  and  its  request  that  the 
jury  be  instructed  to  find  a  verdict  for  the  defendant,  were  prop- 
erly denied.  As  we  have  arrived  at  the  conclusion  that  there  must 
be  a  new  trial,  we  will  abstain  from  any  discussion  of  the  evidence, 
and  content  ourselves  with  stating  that  the  case  was  clearly  one 
for  the  jury,  under  proper  instructions  as  to  the  law,  to  determine 
whether  the  claim  of  the  plaintiff  or  that  of  the  defendant  as  to 
the  cause  of  the  accident  was  the  true  one. 
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There  is  a  question  of  law  presented  by  these  motions,  whether  by 
tae  contract  between  the  plaintiff  and  the  company,  and  the  terms  of 
the  drover's  return  ticket  issued  under  it,  upon  which  he  was  riding 
^  the  time  of  the  accident,  the  plaintiff  is  precluded  from  maintain- 
^?  Us  action,  upon  the  ground  that  he  had  assumed  all  risks  of 
accident  and  expressly  agreed  that  the  company  "  shall  not  be 
^We  under  any  circumstances,  whether  of   negligence  by  their 
agents  or  otherwise,  for  any  injury  to  me."     This  stipulation  was 
part  of  an  entire  contract  made  in  Wisconsin,  to  be  performed  in 
part  in  Wisconsin  and  in  part  in  Iowa.     It  is  very  well  established 
in  this  State  that  a  contract  for  such  an  exemption  from  liability 
by  a  common  carrier  is  void,  as  against  public  policy.     The  de- 
fendant could  not,  by  any  agreement,  however  plain  and  explicit, 
wholly  relieve  itself  from  liability  for  injuries  caused  by  its  negli- 
gence or  the  negligence  of  its  agents  or  employees.     Abrams  v. 
M.,  L.  S.  &  W.  R.  Co.,  87  Wis.  485,  and  cases  cited.     The  validity 
of  such  a  stipulation  was  fully  considered  in  that  case,  and  very 
many  authorities  were  referred  to  holding  against  the  validity  of 
such  an  exemption ;  and  the  doctrine  of  the  case  of  Railroad  Co. 
V,  Lockwood,   17  Wall.  357   (i),  in  which  the  question  of  the 
validity  of  an  exemption  in  substance  the  same  as  the  present  case 
was  elaborately  considered,  was  approved  and  followed,  and  the 
conclusion  was  reached  that  a  railroad  company  could  not  thus 
abdicate  the  essential  duties  of  its  employment,  of  carefulness  and 
fidelity  as  a  common  carrier.     This  is  in  accordance  with  previous 
decisions  of  this  court  there  referred  to,  and  the  law  was  held  to 
be  the  same  in  the  State  of  Iowa,  Hart  v,  C.  &  N.  W.  R.  Co.,  69 
Iowa,  490 ;  so  that,  both  by  the  law  and  public  policy  of  the  place 
where  made  and  the  States  within  which  the  contract  was  to  be 
performed,  the  provision  in  question  was  void,  and  it  can  afford  no 
protection  to  the  defendant  in  this  action.     We  think  it  plain  that 
the  interpretation  and  validity  of  this  provision  are  to  be  governed 
by  the  law  of  Wisconsin,  where  it  was  made,  as  it  does  not  appear 
that  the  parties  intended  to  be  bound  by  the  law  of  any  other 
State  or  country,  in  respect  to  the  contract.     Liverpool  &  G.  W. 
Steam  Co.  v.  Phoenix  Ins.  Co.,  129  U.  S.  397,450,  and  cases  there 
cited.     This  result  is  in  accord  with  the  common  law  and  prin- 
ciples of  public  policy  in  all  the  States. 

I.  Reported  with  the  United  States  cases  in  this  Tolume, /<>#/. 
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caught  in  the  crash,  and  thereby  sustained  the  injury  of  which  he 
complains.  It  appeared  that  the  side-rods  of  the  engine  broke,  and 
aside  from  the  fact  that  the  accident  happened,  and  the  presump- 
tion of  negligence  arising  therefrom,  the  only  evidence  of  negli* 
gence  on  the  part  of  the  defendant  attempted  to  be  shown  was  that 
the  breaking  of  the  side-rods  was  caused  by  some  defect  in  the  pins 
or  fastenings  where  the  connection  with  the  driving-wheels  were 
made»  or  that  these  parts  were  not  kept  properly  oiled.  During 
the  cross-examination  of  the  plaintifiP  as  a  witness,  after  he  had 
testiRed  as  to  the  circumstances  of  the  accident,  his  injury,  etc., 
and  that  he  was  the  owner  of  a  flouring  mill,  he  was  asked  by  the 
defendant's  counsel  what  amount  of  mechanics'  liens  were  on  the 
mill  in  August,  1887.  This  was  objected  to,  but  the  court  over- 
ruled the  objection,  and  the  witness  answered.  The  first  error  as- 
signed is  this  ruling  of  the  court.  It  is  said  that  the  question  had 
no  bearing  whatever  upon  the  issue  of  negligence,  which  was  the 
issue  in  the  case.  This  is  true.  The  object  of  the  question  doubt- 
less was  to  show  that  the  plaintiff  was  pecuniarily  embarrassed^ 
and  was  simulating  or  aggravating  the  character  and  extent  of  his 
injuries.  But  this  ruling  could  not  have  prejudiced  the  plaintiff  in 
any  way,  even  if  erroneous,  because  the  jury  found  that  no  action- 
able negligence  was  proven.  The  question  of  damages  was  not, 
therefore,  reached. 

*'  Two  exceptions  taken  to  the  charge  of  the  court  are  relied  on 
as  error  here.      The  court  charged  that  the  speed  of  the  train  was 
not  unlawful,  and  had  no  connection  with  the  accident,  and  could 
not  be  considered  on  the  question  of  negligence.     It  clearly  ap- 
peared that  the  speed  of  the  train  was  not  unusual,  and  we  fail  to 
perceive  how  it  could  have  contributed  to  the  breaking  of  the  fast- 
enings of  the  side-rods  of  the  engine.     It  is  said  such  speed  would 
or  might  have  much  to  do  with  the  heating  of  the  brasses  which 
constitute  a  part  of  the  side-rods,  if  these  brasses  were  not  kept 
properly  oiled,  because  it  would  greatly  increase  the  friction  of 
those  parts.     It   was  not  shown  what  really  caused  the  breakage 
of  the  side-rods,  or  that  the  rate  at  which  the  train  was  moving 
would  tend  to  contribute  to  such  breakage.    The  cause  of  the  break- 
age of  the  side-rods  rests  in  conjecture.     The  evidence  does  not  ex- 
plain it,  or  connect  it  with  the  speed  of  the  train.     It  is  quite  as 
reasonable  to  assume  that  it  was  pure  accident,  against  which  no 
degree  of  care  or  vigilance  could  guard,  as  to  attribute  it  to  any 
other  cause.     It  is  more  probable  the  proximate  cause  of  the  break- 
ing was  a  sudden  strain  upon  or  cramping  of  these  parts  while  the 
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train  was  moving.     It  is  a  matter  of '  common  knowledge  that  at 
best  the  heavy  and  complicated  machinery  used  upon  railroads  is 
liable  to  break  by  inequalities  in  the  track,  or  a  sudden  strain, 
or  from  some  other  cause,  where  the  greatest  care  and  skill  have 
been  exercised  in  its  construction  and  use.     The  learned  Circuit 
Court  left  it  to  the  jury  to  determine  whether  the  breakage  was  an 
accident  for  which  nobody  could  account  and  no  one  was  responsi- 
ble, or  whether  it  was  produced  by  the  negligence  of  the  engineer 
m  not  taking  due  care  of  the  engine.     But  upon  the  evidence  there 
was  no  ground  for  predicating  negligence  on  the  speed  of  the  train. 
^*The  other  exception  is  based  upon  the  language  of  the  court 
that  the  jury  must  feel  reasonably  certain^  not  only  that  the  engine 
or  the  part  in  question  had  not  been  properly  oiled  and  cared  for, 
but  they  should  feel  reasonably  certain  that  it  afiPected  the  pins  that 
broke  so  as  to  cause  the  dropping  of  the  cars  in  question.    The  court 
added  that  in  civil  cases  the  jury  did  not  arrive  at  conclusion  beyond 
a  reasonable  doubt,   but  they  should  feel  reasonably  certain  that 
what  they  find  is  true.    It  is  said  that  this  charge  required  the  plain- 
tiff to  make  out  his  case  by  something  more  than  the  mere  prepon- 
derance of  proof,  and  nearly  approached  the  rule  for  the  reformation 
of  a  written  instrument,  where  the  proof  is  required  to  be  clear  and 
most  satisfactory.     We  do  not  think  this  is  the  meaning  of  the 
charge.     The  jury  were  merely  told  that  they  must  be  satisfied  that 
their  finding  was  in  accord  with  the  weight  of  testimony ;  in  other 
words,  that  the  preponderance  of  the  evidence  must  convince  their 
judgments  of  the  truth  of  the  fact  found.     This  is  all  the  charge 
nieans,  not  that  the  evidence  to  establish  a  fact  must  be  clear  and 
most  satisfactory.    We  do  not  think  there  was  anything  misleading 
m  the  charge  upon  this  point."     The  court  also  held  that  the  Cir- 
cuit Court  did  not  err  in  refusing  to  grant  a  new  trial  on  the  ground 
of  newly-discovered  evidence.     Judgment  affirmed. 

G.   Stevens,  appeared   for  appellant;    Winkler,  Flanders, 
Smith,  Bottum  &  Vilas,  for  respondent. 
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GEITZ  V.  MILWAUKEE  CITY  RAILWAY 

COMPANY. 

Supreme   Courts   Wisconsin^  August  Term,  1888, 

[Reported  in  73  Wis.  307.] 

RIDING  ON  FOOTBOARD  OF  OPEN  STREET  CAR  — NEGLIGENCE 
FOR  JURY.  —  Where  a  passenger  on  one  of  defendant's  open  street  cars 
was  compelled,  owing  to  the  crowded  condition  of  the  car,  to  stand  upon 
the  footboard,  and  while  the  car  was  passing  another  car  moving  rapidlj 
in  the  opposite  direction,  one  of  the  rear  posts  of  the  other  car  struck 
plaintiff  on  the  head  and  shoulder,  throwing  him  to  the  ground,  the  ques- 
tion of  negligence  was  for  the  jurj  to  determine  (i). 

Appeal  from  the  Circuit  Court  for  Milwaukee  County.  Judg- 
ment  affirmed, 

'*This  action  was  brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  suffered  by  the  plaintiff,  by  means  of 
the  negligence  of  the  defendant  company,  when  a  passenger  on 
one  oi  its  cars. 

"  The  defendant  owns  and  operates  a  street  railway  in  the  city 
of  Milwaukee,  the  cars  upon  which  are  drawn  by  horses.  A  por- 
tion of  this  railway  extends  from  Fifth  street  west,  along  Chestnut 
street,  to  Twenty-first  street  and  beyond.  It  has  two  tracks,  the 
inside  rails  of  which  are  three  feet  three  inches  apart.  The  north 
track  is  used  for  cars  going  west,  and  the  south  track  for  cars 
going  east.  The  defendant  company  uses  on  these  tracks  closed 
cars  and  open  or  summer  cars,  the  latter  being  longer  and  wider 
than  the  former. 

"On  September  15,  1887,  the  plaintiff,  who  resided  a  short 
distance  west  of  Milwaukee,  came  to  the  city  and  started  to  go  to 
the  State  fair  which  was  then  in  progress.     He  took  passage  at 


I.  Heuckb  V,  Milwaukee  City 
Railway  C<^.,  69  Wis.  401  (1887),  was 
an  action  for  damages  for  injuries  to 
plaintiff  while  riding  on  defendant's 
street  car,  caused  bj  the  car  coming 
in  collision  with  a  hook  and  ladder 
truck  of  the  fire  department.  There 
was  a  verdict  and  judgment  for  plain- 
tiff  for  $4,000,  which,  on  appeal,  was 


affirmed.  It  was  held  that  there 
sufficient  evidence  to  warrant  the  find- 
ing of  the  jury  that  the  driver  of  the 
car  was  negligent  in  not  exercising 
proper  care  at  the  time  of  the  colli- 
sion, and  that  such  negligence  was 
the  cause  of  the  accident,  and  the 
question  was  properlj  submitted  to 
the  jurj. 
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Fifth  street  on  one  of  the  open  cars  of  the  defendant  company, 

going  west.     The  seats  in  the  car  were  all  occupied,  and  several 

P^'ssengers  were  standing  upon  the  footboards  running  from  plat- 

fonn  to  platform  of  the  car.     The  plaintiff  took  a  position  upon 

the  south  footboard,  and  supported  himself  by  placing  an  arm 

vound  one  of  the  posts  which  support  the  roof  of  the  car.    All  of 

the  cars  going  west  at  about  that  time  seemed  to  have  been 

crowded  with  passengers,  and  the  footboards  of  the  open  cars 

were  also  occupied.     The  plaintiff  had  his  right  arm  around  the 

post  and  was  facing  west,  in  the  direction  the  car  was  moving. 

Before  the  car  reached  Twentieth  street  it  had  met  many  other 

cars,  probably  fifteen  or  more,  going  east;    but  the  testimony 

tends  to  show  that  they  were  all  closed  cars.     A  short  distance 

west  of  Twentieth  street  the  car  met  another  open  car,  going  east. 

At  this  point  the  road  descended  to  the  east.     The  east-bound 

car  was  empty,  and  the  horses  drawing  it  passed  the  other  car  on 

a  trot    One  of  the  rear  posts  of  the  east-bound  car  struck  the 

plaintiff  upon  his  shoulder  and  head,  throwing  him  to  the  ground, 

and  inflicting  the  injuries  complained  of. 

"By  actual  measurement  when  two  open  cars  were  standing  on 
the  tracks  side  by  side,  the  inner  footboards  were  only  five  and  a 
half  inches  apart.  These  footboards  were  each  seven  inches 
wide,  and  the  inside  posts  of  the  cars  were  twenty-five  inches 
apart 

"  The  testimony  on  the  trial  tends  strongly  to  show  that  the 
officers  and  employees  of  the  defendant  company  made  great  ex- 
ertions during  that  day  to  warn  passengers  of  the  danger  in  meet- 
ing cars  on  the  track  and  to  avoid  casualties. 

"The  conductor  collected  fare  of  the  plaintiff  when  he  was  so 
riding  upon  the  footboard  of  the  car,  and  made  no  effort  to  pre- 
vent him  or  any  other  passengers  from  so  riding  there. 

"On  the  trial  of  the  cause  the  jury  found  a  special  verdict,  to  the 
effect  that  the  footboard  of  the  car  where  the  plaintiff  was  riding, 
when  meeting  another  open  car,  was  a  place  of  danger ;  that  the 
plaintiff  did  not  know  that  it  was  dangerous,  but  the  defendant 
rompany  did ;  that  the  plaintiff  did  not  lean  toward  the  ap- 
>roaching  car  voluntarily;  that  there  was  no  room  for  him  to 
tand  in  the  aisles  of  the  car,  between  the  seats,  with  reasonable 
omfort ;  that  he  was  not  warned  of  the  approaching  car,  and  to 
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take  care,  in  time  to  have  avoided  the  injur}' ;  that,  under  the 
circumstances,  it  was  an  act  of  ordinary  care  and  prudence  on  his 
part  to  tide  at  the  place  and  in  the  manner  he  did ;  that  he  was 
not  guilty  of  any  want  of  ordinary  care  which  contributed  to  the 
injury ;  that  the  open  cars  of  the  company  were  built  too  wide  to 
carry  passengers  on  the  inside  footboard  with  safety ;  that  the  car 
which  injured  the  plaintiff  was  being  driven  dangerously  fast  when 
he  was  so  injured ;  that  the  negligence  of  the  defendant  in  the 
management  of  its  cars  caused  or  contributed  to  the  injury  com* 
plained  of;  and  that  the  plaintiff  was  injured  to  the  amount  of 
$300. 

'<A  motion  for  a  new  trial  was  denied,  and  judgment  for  the 
plaintiff  rendered  for  the  damages  assessed  by  the  jury  and  costs. 
The  defendant  appeals  from  the  judgment." 

Finches,  Lynde  &  Miller,  and  E.  P.  Smith,  for  appellant. 

Clarke  &  McAuliffe,  for  respondent 

Iiyon,  J« — We  doubt  whether  the  jury  should  have  found 
that  the  plaintiff  was  not  warned  by  the  employees  of  the  com- 
pany of  the  danger  in  riding  upon  the  inside  footboard  of  the 
car.  The  testimony  is  quite  strong  that  special  care  was  taken  by 
the  company  to  cause  full  warning  of  such  danger  to  be  given  to 
all  passengers  upon  its  cars.  Yet,  in  the  view  we  have  taken 
of  this  case,  we  do  .not  think  the  judgment  would  necessarily  be 
different  had  the  jury  found  differently  on  this  question.  It  is 
quite  certain  that  there  was  some  peril  attendant  upon  riding  in 
that  place  to  which  passengers  seated  in  the  car  were  not  subjected; 
yet,  in  view  of  the  fact  that  the  car  was  propelled  by  horses  in- 
stead of  steam  power,  and  hence  moved  less  rapidly  and  was 
more  easily  managed,  we  cannot  say  that  it  was  negligence  per  se 
for  the  plaintiff  to  ride  on  the  footboard.  Whether  his  riding 
there  was  a  negligent  act  was  a  proper  question  for  the  jury  to 
determine,  in  the  light  of  all  the  facts  in  the  case.  The  jury  have 
determined  that  it  was  not  negligence  on  the  part  of  the  plaintiff 
to  ride  there,  and  the  finding  cannot  properly  be  disturbed. 

The  peril  found  by  the  jury  existed  only  when  the  two  open  cars 
met,  and  was  caused  by  their  close  proximity.  The  defendant  is 
chargeable  with  notice  of  the  peril,  for  it  must  be  conclusively 
presumed  that  its  officers  and  superintendents  were  cognizant  of 
all  the  conditions  which  created  the  peril.     Not  so,  however,  witk 
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the  plaintiff.     He  had  already  met  several  cars  without  injury; 
^d,  although  he  saw  the  open  car  in  question  approaching,  he  is 
not  necessarily  chargeable  with  knowledge  that  any  conditions  ex- 
isted which  required  him  to  use  greater  precautions  for  his  per- 
sonal safety  in  meeting  such  car  than  he  had  successfully  used 
when  meeting  the  others.     Hence  it  was  fairly  a  question  for  the 
jury  as  to  bow  far  he  had  notice  of  such  conditions,  and  whether  he 
M  or  did  not  use  proper  precautions  to  secure  his  personal  safety. 
The  immediate  cause  of  the  injury,  as  found  by  the  jury,  was 
the  dangerously  rapid  speed  at  which  the  east-bound  car  was  be- 
ing driven.    We  suppose  it  is  common  knowledge  that  a  car  being 
propelled  upon  a  railroad  track  will  be  swayed  by  the  inequalities 
0/  the  track,  and  that  the  more  rapidly  it  is  driven  the  more  it  is 
liable  to  vary  from  a  perpendicular.     While  we  find  no  direct  evi- 
dence concerning  the  condition  of  the  track  at  the  point  of  injury, 
yet  we  think  a  jury  would  be  warranted  in  believing,  under  all  the 
testimony  in  the  case,  that  the  east-bound  car,  being  empty  and 
rapidly  driven  on  a  descending  grade,  would  be  very  likely  to  be 
swayed  from  a  perpendicular  by  its  rapid  motion.    It  is  very  prob- 
able that  this  cause  narrowed  the  space  between  the  two  cars  which 
otherwise  would  have  existed,  and  thus  produced  the  injury.     At 
^ny  rate,  these  and  other  conditions  were  proper  for  the  considera- 
tion of  the  jury ;   and  it  was  for  them,  and  not  the  court,  to  draw 
the  proper  inferences  therefrom,  and  say  whether  or  not  the  speed 
with  which  the  east-bound  car  was  being  driven  caused  or  contrib- 
uted to  the  injury  of  the  plaintiff;  and  if  so,  whether,  in  view  of 
the  close  proximity  of  the  cars  to  each  other,  it  was  negligence  to 
drive  at  such  speed. 

We  conclude,  therefore,  that  the  questions  of  the  negligence  of 
the  plaintiff,  and  of  the  company  and  its  employees,  were  properly 
submitted  to  the  jury,  and  that  the  findings  of  the  jury  thereupon 
are  supported  by  the  testimony.  The  record  discloses  no  material 
error  of  which  the  defendant  can  justly  complain. 

An  elaborate  and  able  argument  for  reversal  was  submitted  by 
:ounsel  for  defendant,  in  which  numerous  adjudications  by  this 
ourt  and  other  courts  on  the  subject  of  negligence  are  cited  and 
elied  upon.  The  rules  of  law  applicable  to  this  subject  are  rea- 
onably  well  settled.  The  only  difficulty  consists  in  applying 
!iose  rules  to  the  facts  of  each  particular  case.  In  making  such 
X — ^34 
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application  cases  involving  different  conditions  are  not  always  or 
usually  safe  guides  to  correct  judgment.  Each  case  must  neces- 
sarily be  determined  upon  its  own  facts.  Hence,  while  conceding 
that  most  of  the  cases  cited  were  correctly  decided,  it  is  not  deemed 
necessary  to  refer  to  them  in  detail. 

By  the  Court. — The  judgment  of  the  Circuit  Court  is  affirmed. 

SCHOENFELD  (BY  GUARDIAN  AD  LITEM)  V. 

MILWAUKEE  CITY  RAILWAY 

COMPANY. 

Supreme  Courts   Wisconsin ^  August  Term^  18S9, 

[Reported  in  74  Wis.  453.] 

STANDING  ON  FOOTBOARD  OF  OPEN  STREET  CAR— COLUSION 
—  CONTRIBUTORY  NEGLIGENCE.— Where  plaintiff  wm«  injared 
bj  a  collision  with  a  car  standing  on  an  adjoining  track  while  he  was 
riding  on  the  footboard  of  an  open  street  car,  and  the  juxy  found  that 
there  was  room  inside  the  car  at  the  time,  that  the  plaintiff  knew  he  wis 
standing  in  a  dangerous  place,  and  that  he  was  guiltj  of  negligence  con- 
tributing to  the  injury:  Held^  that  he  could  not  recover  for  the  injury, 
the  negligence  of  the  carrier  not  being  gross  or  willful. 

Appeal  from  the  Superior  Court  of  Milwaukee  County.  The 
plaintiff  appeals  from  a  judgment  in  favor  of  the  defendant  ren- 
dered upon  a  special  verdict.     The  facts  appear  in  the  opinion. 

M.  N.  Lando,  for  appellant. 

Finches,  Lynde  &  Miller  (E.  P.  Smith  and  B.  K.  Miller, 
of  counsel),  for  respondent. 

Orton,  J.  —  This  action  is  brought  by  the  plaintifiF  to  recover 
damages  of  the  defendant  for  personal  injury  while  a  passenger 
on  one  of  the  open  cars  of  the  defendant  on  its  street  railway  in 
the  city  of  Milwaukee,  caused  by  a  collision  of  cars,  through  the 
defendant's  negligence.  The  only  facts  necessary  to  be  stated  to 
make  the  decision  intelligible  are  the  following:  The  plaintiff 
stepped  and  stood  on  the  inside  footboard  of  one  of  the  cars,  on 
account  of  its  being  so  full  of  passengers  and  without  any  vacant 
seat ;  and  while  so  standing  it  passed  a  car  on  an  adjoining  track,, 
which  was  off  the  track  on  the  inside,  and  which  was  so  near  as  to 
strike  the  plaintiff  and  injure  him.     The  injury  was  not  great  and 
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the  damages  found  by  the  jury  were  only  $25.     The  jury  found 
that  there  was  room  inside  of  the  car  at  the  time,  which  the  plain* 
tiff  might  have  occupied,  and  that  the  plaintif!  knew  that  he  was 
standing  in  a  dangerous  place ;  and  these  findings  were  supported 
hy  the  evidence.    This  last  fact  the  plaintiff  admitted,  but  on 
cross-examination  explained  that  he  meant  he  had  found  put  by  the 
collision  or  accident  that  he  was  in  a  dangerous  place.     The  con- 
ductor of  the  car  testified  that  he  said  to  the  plaintiff :  "  You  better 
step  inside.   You  are  liable  to  get  hurt"   These  facts  the  jury  were 
warranted  in  finding  from  the  evidence.     In  answer  to  the  tenth 
question  of  the  special  verdict,  as  follows:    "Was  the  plaintiff 
guilty  of  negligence  contributing  to  the  injury  complained  of?" 
the  jury  answered :  "  Yes." 

On  this  appeal,  this  finding  of  the  plaintiff's  negligence  is  the 
only  one  that  is  material  to  be  considered,  for  it  is  fatal  to  the 
plaintiff's  case,  unless  it  was  unsupported  by  the  evidence,  which 
we  have  seen  it  was  not,  but  warranted  by  the  facts  proved.    That 
such  IS  the  law  has  grown  to  be  elementary.     Any  negligence  of 
the  plaintiff,  however  slight,  that  contributed  to  the  injury  com- 
plained of,  precludes  his  recovery.     Stucke  v.  M.  &  M.  R.  Co.,  9 
Wis.  202;  Milw.  &  C.  R.  Co.  v.  Hunter,  11  Wis.  160;  Rothe  v. 
Milw.  &  St.  P.  R.  Co.,  21  Wis.  256;  Potter  v.  Chicago  &N.W.R. 
Co.,  2 1  Wis.  372  ( I )  ;  Cunningham  v,  Lyness,  22  Wis.  245  ;  Pitzner 
V,  Shinnick,  39  Wis.  I2g\  Otis  v.  Janesville,  47  Wis.  422;  Ran- 
dall  V.  N.  W.  Tel.  Co.,  54  Wis.  140;  Hoth  v.  Peters,  55  Wis.  405 ; 
and  many  other  cases  in  this  court 

The  learned  counsel  of  the  appellant  contends  that,  inasmuch 
as  the  defendant  was  guilty  of  gross  negligence  that  caused  the  in- 
jury, this  principle  does  not  obtain.      But  neither  the  facts  in  evi- 
dence nor  the  finding  of   the   jury   made  the  defendant  guilty 
of  gross  negligence.      It  was  mere  negligence,  and  not  willful  or 
gross,  that  the  jury  found  against  the  defendant.     The  authorities 
cited   to  this  point  are  therefore  inapplicable.     The  court  cor- 
rectly rendered  judgment  against  the  plaintiff  on  the  special  ver- 
dict of  the  jury. 

By  the  Court. — The  judgment  of  the  Superior  Court  is  af- 
firmed. 

I.   Potter  V.  Chicago  &  N.  W.  R'y      Neg.  Cas.  157.     See  former  decision 
Zo-9  ^x  IVis.  372,  is  reported  in  7  Am.      in  7  Am.  Neg.  Cas.  154. 
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LUCAS  V.  MILWAUKEE  AND  ST.  PAUL 

RAILWAY  COMPANY. 

Supreme  Court y   Wisconsin ^  June  Term^  187S, 

[Reported  in  33  Wis.  41.] 

PASSENGER  ON  FREIGHT  TRAIN.  — A  person  who  goes  npon  s  freight 
train  in  good  faith,  supposing  it  to  be  a  train  for  carrTing  passengers,  is 
entitled  to  the  rights  of  a  passenger,  until  informed  of  his  mistake  in  the 
character  of  the  train. 

THROWN  FROM  PLATFORM  OF  FREIGHT  TRAIN  —  PASSEN- 
GER.—  In  an  action  to  recover  damages  for  injuries  sustained  in  being 
thrown  from  the  platform  of  a  caboose  attached  to  defendant's  freight 
train,  it  appeared  that  the  companj  permitted  passengers  to  be  carried 
upon  some  of  its  freight  trains ;  that  plaintiff  went  aboard  said  caboose  not 
knowing  that  the  train  was  not  one  of  those  authorized  to  carrj  passen- 
gers, nor  being  informed  to  the  contrary  before  going  aboard ;  and  that  he 
had  been  directed  to  get  on  the  train  bj  a  person  whom  the  jurj,  from  the 
evidence,  might  have  found  to  be  an  employee  of  the  company :  Neid,  that 
upon  these  facts  the  jury  might  have  found  that  plaintiff  was  a  passenger 
on  such  train. 

PASSENGER  TRAIN  — PROOF.  — If  the  plaintiff's  right  to  recover  de- 
pended upon  his  showing  that  the  train  was  a  passenger  train,  it  would  not 
be  sufficient  to  show  that  the  conductor  permitted  persons  to  ride  upon  it 
on  two  or  three  occasions,  but  the  proof  should  show  that  the  train  carried 
passengers  habitually  or  frequently. 

EMPLOYEE  — EVIDENCE.— It  was  competent  for  plaintiff  to  prove  con- 
versations with  the  person  who  directed  him  and  others  to  get  on  the 
train,  as  tending  to  show  that  such  person  was  an  employee. 

Appeal  from  the  Circuit  Court  for  Dane  County.  Judgmtnt 
affirmed. 

"This  is  an  action  to  recover  for  personal  injuries.  On  the 
evening  of  November  5,  1870,  Conner  Howard,  Mathew  Dunn  and 
his  wife,  Mrs.  Lucas  and  her  son  Michael,  the  plaintiff,  who  was 
then  a  little  more  than  eight  years  of  age,  being  desirous  to  go 
from  Madison  (where  they  then  were),  to  McFarland,  on  the  line 
of  the  defendant's  railway,  and  having  ascertained  that  a  train  was 
to  leave  Madison  (which  would  pass  through  the  latter  place)  at 
about  eleven  o'clock  on  that  evening,  went  to  the  depot  of  the  de- 
fendant about  twenty-five  minutes  before  that  time,  for  the  purpose 
of  taking  passage  on  such  train. 
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"The  occurrences  from  the  time  the  party  reached  the  depot 

until  the  plaintiff  was  injured,  can  be  best  stated  by  giving  an  ex- 

tnu:t  from  the  testimony  of  Conner  Howard,  which,  in  the  material 

particulars,  is  uncontradicted.     It  is  as  follows :  *  I  went  into  the 

passenger  depot ;  the  rest  stood  on  the  platform.     I  then  went  out 

to  the  west  end  of  the  eating  house  building,  and  met  a  man  there. 

He  was  standing  a  few  rods  west  of  the  eating  house  [about  ten 

rods  from  the  train]  ;  a  train  stood  on  the  north  side  of  the  depot. 

It  extended  east  and  west  of  the  depot.     He  was  within  ten  rods 

of  the  caboose.     He  was  east  of  the  caboose,  which  was  on  the 

west  end  of  the  train.     He  stood  at  the  west  end  of  the  depot 

platform,  between  the  tracks;  west  of  the  baggage  room.     He 

11^  a  small  man,  about  my  size ;  carried  a  railroad  lantern,  lighted. 

He  stood  there  \  he  had  some  tickets  or  something  in  his  hand, 

that  he  was  looking  over,  the  same  as  if  he  was  taking  down  num- 

l>€rs.    I   asked   him   where   the   train   was  that  was    going   to 

McFarland.     He  told  me  it  stood  on  the  second  track  from  the 

depot,  and  stood  a  little  ways  up  that  way,  and  pointed  towards  it 

with  his  hand.     I  then  went  up  to  where  the  rest  of  them  stood  on 

the  platform.     We  then  all  came  back  to  where  the  caboose  was. 

I  met  the  same  man  as  I  was  coming  back,  within  a  rod  or  a  rod 

and  a  half  of  the  caboose.     I  could  then  see  it.     I  asked  him  how 

soon  they  would  be  going  out     He  said  the  caboose  stood  there, 

and  to  get  on ;  that  they  were  going  to  get  out  in  a  few  minutes. 

When  we  came  close  to  the  caboose,  another  man  got  in  ahead  of 

us.     I  don't  know  who  he  was.     He  had  a  satchel,  and  got  on 

obead  of  us.     He  got  on  at  the  forward  end  of  the  caboose.     I  saw 

him  get  on,  and  he  went  into  the  caboose  door.     The  door  was^ 

open.     I  got  on  the  platform  then.     I  helped  the  child  on,  and 

stood  him  inside  of  me  on  the  platform ;  I  was  on  the  steps.     I 

helped  him  up  and  put  him  on  the  platform.     I  helped  his  mother 

on  then.  *  Before  I  hardly  had  time  to  let  go  her  hand,  the  cars 

gave  a  sudden  bump  and  pitched  the  boy  off.     I  heard  a  scream 

behind    me,   and   saw    her  down    between   the   cars   too.     She 

made   a  drop  after  him.     I  then  turned,  took  hold  of  her,  and 

pulled   her  back.      I  then  jumped  off  on  the  north  side.     The 

boy  went  off  the  platform  between  the  rails.      The  train  made 

a  bump  as  if  to  couple,  and  back  it  went  about  the  length  of 

7ne  car/ 
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''The  boy  mentioned  by  the  witness  is  the  plaintifiF,  and  he  was 
so  injured  by  being  thrown  from  the  platform,  that  one  of  his 
arms  was  necessarily  amputated  between  the  wrist  and  the  elbow. 
The  arm  was  doubtless  crushed  by  one  of  the  car  wheels  passing 
over  it  when  he  was  under  the  train. 

"The  train  had  been  opened  at  a  street  crossing,  and  the  con- 
cussion which  threw  the  plaintiff  off  the  platform  was  caused  by 
coupling  the  parts  together.  This  was  done  by  the  conductor  who 
took  the  train  at  Madison,  the  caboose  and  all  of  the  employees 
on  that  train  having  been  changed  there ;  and  he  testifies  that  he 
made  coupling  without  a  lantern;  that  the  head  of  the  train 
moved  back  for  that  purpose  very  slowly ;  and  that  after  the 
coupling  was  made  the  train  did  not  move  back  more  than  four 
feet.  Also  that  the  bell  was  rung  for  the  crossing,  although  not 
likely  to  be  heard  at  the  rear  of  the  train,  should  the  wind  blow 
from  the  west  All  of  the  employees  on  the  outgoing  train  were 
called  as  witnesses,  except  the  engineer,  who  left  the  road  several 
months  before  the  trial ;  and  each  testified  that  he  knew  nothing 
of  the  presence  there  of  the  plaintiff  and  the  party  with  him, 
until  after  the  accident  None  of  the  employees  on  the  incoming 
train  were  called  as  witnesses. 

"  This  train  was  a  through  freight  train,  and  was  put  on  the  road 
and  commenced  running  in  August  preceding.  By  the  regula- 
tions of  the  railway  company,  the  defendant,  its  through  freight 
trains  did  not  carry  passengers ;  but  its  way  freight  trains  were  al- 
lowed to  do  so,  and  this  regulation  appeared  on  the  time  tables 
of  the  company.  Usually,  but  not  always,  the  cabooses  on  way 
freight  trains  were  different  from  those  on  through  freight  trains. 

**  Conner  Howard  further  testified  on  cross-examination  as  fol- 
lows :  '  I  believe  the  window  in  the  ticket  office  was  shut  up  when 
I  went  there  the  first  time.'  (This  was  between  eight  and  nine 
o'clock  of  the  same  evening.)  *  I  didn't  try  to  buy  a  ticket  there, 
because  I  understood  they  didn't  sell  tickets  for  freight  trains. 
This  was  a  freight  train.  When  I  went  down  the  second  time,  I 
went  into  the  passenger  depot.  The  ticket  office  was  then  shut 
I  didn't  try  then  to  buy  a  ticket,  because  there  was  no  place  to  buy 
a  ticket  at.  I  understood  then  that  they  didn't  sell  tickets  for 
freight  trains.  *  *  *  i  knew  that  every  freight  train  car- 
ried passengers  —  all  I  have  ever   seen.     I  saw  one  passenger 
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going  on  to  it'     This  was  the  person  with  the  satchel  spoken  of  by 

Howard  in  his  direct  examination ;  and  the  conductor  testified  that 

ic  collected  twenty-five  cents  fare  of  him,  and  expended  it  for  beer 

for  the  train  hands.     There  was  evidence  that  on  two  occasions 

one  or  more  passengers  had  been  carried  on  this  train,  and  paid 

iare  to  the  conductor.     The  station  agent  testified  that  *  the  ticket 

office  windows  are  only  opened  for  a  half  hour  before  passenger 

trains  leave.' 

''The  jury  viewed  the  ground  where  the  accident  happened  and 

where  the  train  stood,  and  also  the  caboose  in  question,  which  was 

placed  at  the  point  where  it  stood  when  the  plaintiff  was  injured. 

The  instructions  given  to  the  jury  by  the  court,  and  the  proposed 

instructions  which  were  refused,  are  sufficiently  stated  in  the  opin- 
ion. 

"  Verdict  for  the  plaintiff ;  and  from  a  judgment  duly  entered 
thereon  the  defendant  appealed." 
John  W.  Cary,  for  appellant. 
Orton,  Keyes  &  Chynoweth,  for  respondent. 
Lyon,  J, — If  the  relation  of  carrier  and  passenger  existed  be- 
tween these   parties  at  the  time  the  plaintiff  was   injured,  the 
instructions  which  the  learned  circuit  judge  gave  the  jury  on  the 
subject  of  negligence  are  applicable  to  the  case,  and  doubtiess 
state  the  law  correctiy.     At  least  they  contain  nothing  of  which 
the  defendant  can  justiy  complain.    The  substance  of  all  the  in- 
structions on  this  subject  is  to  the  effect  that  both  the  plaintiff,  or 
those  having  the  charge  of  him,  and  the  employees  of  the  defend- 
ant in  charge  of  die  train,  were  under  a  legal  obligation  to  use 
ordinary  care  to  avoid  the  accident ;  that  ordinary  care  is  that 
degree  of  caution  which  persons  of  ordinary  prudence  would  exer- 
cise under  like  circumstances ;  that  if  the  plaintiff,  or  those  having 
charge  of  him,  failed  to  exercise  that  degree  of  care,  and  if  such 
failure  contributed  to  the  injury  received  by  the  plaintiff,  he  could 
not  recover  in  the  action,  even  though  the  negligence  of  the  em- 
ployees of  the  defendant  also  contributed  thereto ;  but  that  if  the 
injury  to  the  plaintiff  was  caused  by  the  want  of  such  ordinary 
care  on  the  part  of  the  employees  of  the  defendant,  the  plaintiff 
and  those  having  the  charge  of  him  being  free  from  negligence, 
then,  if  the  plaintiff  occupied  toward  the  defendant  the  relation  of 
a  passenger,  he  was  entitied  to  recover.    The  foregoing  is  believed 
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to  be  a  fair  statement  of  the  substance  of  the  instructions  to  the 
jury  on  the  subject  of  negligence,  and  it  is  not  deemed  necessary 
to  set  out  the  same  at  length. 

There  was  sufRcient  testimony  on  the  trial  tending  to  show  that 
the  injury  was  caused  by  the  negligence  of  the  employees  of  the 
defendant  in  charge  of  the  train,  to  make  such  instructions  appli- 
cable to  the  case ;  and  there  was  not  sufficient  evidence  to  justify 
the  court  in  holding,  as  a  proposition  of  law,  that  the  persons  who 
had  the  charge  of  the  plaintiff  were  guilty  of  negligence  which 
contributed  to  the  injury.  The  verdict  necessarily  negatived  the 
existence  of  contributory  negligence  on  the  part  of  the  plaintiff  or 
those  in  charge  of  him,  and  affirmed  that  the  injury  was  solely  the 
result  of  the  negligence  of  the  employees  of  the  defendant  Such 
are  the  inevitable  presumptions  or  inferences  which,  in  view  of  the 
testimony  and  the  charge  of  the  court,  must  be  deduced  from 
the  verdict  for  the  plaintiff.  It  is  not  claimed  that  the  plaintiff  can 
recover  unless  the  relation  of  passenger  and  carrier  existed.  The 
controlling  question  in  the  case,  therefore^  is,  whether  the  plaintiff, 
at  the  time  he  was  injured,  was  lawfully  a  passenger  on  the  train 
of  the  defendant ;  or  rather,  does  the  testimony  tend  to  prove  that 
the  plaintiff  was  lawfully  on  the  platform  of  the  caboose  as  a  pas- 
senger on  defendant's  train  at  the  time  he  was  thrown  off  and 
injured? 

Upon  this  question,  the  Circuit  Court  refused  to  give  the  follow- 
ing instructions  proposed  by  counsel  for  the  defendant :  — 

"  I .  To  constitute  the  relation  of  a  passenger  of  the  defendant, 
it  being  conceded  that  there  was  no  express  contract  and  no  ticket 
bought,  the  train  in  question  must  be  proved  to  be  a  passenger 
train  used  for  the  carrying  of  passengers. 

"2.  If  the  train  in  question  was  not  such  passenger  train,  but 
merely  a  freight  train,  and  the  regulations  of  defendant  were  that 
passengers  were  not  allowed  to  be  carried  in  such  trains,  then  the 
plaintiff  had  no  right  to  enter  upon  the  train,  and  defendant  can 
not  be  made  responsible,  unless  the  employees  in  charge  of  the 
train  knew  of  his  presence  and  were  guilty  of  negligence  in  view 
of  such  knowledge.  And  if  the  employees  in  charge  of  the  train 
had  no  knowledge  of  plaintiffs  presence  on  the  caboose,  or  reason 
to  believe  he  was  there,  and  coupled  the  train  in  the  usual  manner, 
the  plaintiff  cannot  recover. 
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"3.  If  the  employees  of  the  defendant  were  prohibited  from 
canying  passengers  on  the  train,  then  defendant  cannot  be  held 
liable  in  this  case  unless  the  plaintiff  has  shown  that  some  person, 
living  authority  so  to  do,  authorized  plaintiff  to  enter  upon  the 
train. 

"4«  The  occasional  carrying  of  passengers  upon  a  freight  train 

proved  on  the  part  of  the  plaintiff  in  case  to  have  occurred  but 

twice,  does  not  make  it  a  passenger  train  and  authorize  passengers 

to  enter  upon  it,  if  the  regulations  of  the  company  prohibited  it. 

"5.  If  this  train  was  a  freight  train,  without  any  passenger  car 

attached,  and  the  regulations  of  the  company  prohibited  the  taking 

of  passengers  thereon,  then  the  acts  of  the  conductor,  in  some  few 

instances,  in  taking  fare  of  and 'carrying  passengers  would  not 

authorize  the  plaintiff  to  attempt  to  enter  the  car  as  a  passenger. 

"  6.  If  the  train  was  not  a  train  for  the  carriage  of  passengers, 

the  defendant  is  not  liable,  unless  the  employees  of  the  train  were 

guilty  of  gross  negligence  in  coupling  the  train. 

"  7*  There  is  no  proof  in  this  case  of  the  relation  of  passenger 
by  the  plaintiff  to  defendant,  and  hence  he  cannot  recover." 

The  court  gave  to  the  jury  the  following  instructions  on  the 
same  subject :  — 

"I.  The  plaintiff  cannot  recover  as  a  passenger  of  defendant, 
without  showing  that  he  occupied  that  relation  to  the  defendant. 
"2.  If  you   should   find   from   the  testimony  that  the   night 
freight  train  in  question  was  usually  made  up  and  started  from 
the  place  where  it  stood  when  the  party  having  charge  of  the 
plaintiff  attempted  to  go  on  board,  and  that  the  defendant  com- 
pany, its  agents  or  servants,  had  previous  to  and  about  that  time, 
carried  such  passengers  in  this  night  train,  to  and  from  Madison, 
as  went  aboard  of  their  own  accord,  or  upon  application  to  some 
person  having  charge  of  the  train,  collecting  from  such  person  the 
usual  fare  of  passengers,  and  further  find  that  the  caboose  on  the 
night  in  question,  and  at  the  time  the  party  having  charge  of 
the  plaintiff  went  aboard,  was  open  for  passengers,  you  will  be 
warranted  in  finding  a  verdict  for  plaintiff ;  if  you  still  further  find 
the  absence  of  negligence  upon  the  part  of  said  party  in  the  care 
bestowed  upon  the  boy,  and  the  existence  of  negligence  at  the 
time   upon  the  part  of  the  employees  of  the  defendant  having 
charge  of  the  train.     And  I  will  here  add,  that  unless  you  do  find 
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the  existence  of  the  facts  to  which  I  have  above  alluded,  I  hardly 
see  how,  in  view  of  the  evidence,  you  are  to  find  a  verdict  for  the 
plaintiff,  unless  you  find  that  they  went  aboard  by  direction  of  an 
employee  of  the  defendant,  having  authority  to  give  such  direc- 
tion, without  negligence  on  their  part. 

**  3.  If,  previous  to  and  upon  the  night  in  question,  this  train 
had  been  and  was  carrying  passengers  and  receiving  fare,  and  you 
should  believe  from  all  the  facts  and  circumstances  that  the  party, 
in  consequence  of  it,  went  there  to  take  it,  they  were  neith^  tres- 
passers nor  outlaws.  And  if  they  were  conducting  themselves  in 
a  prudent  manner  in  attempting  to  get  aboard  the  train,  and  the 
boy  was  injured  in  consequence  of  the  want  of  ordinary  skill  and 
care  upon  the  part  of  the  employees  of  the  defendant,  the  defend- 
ant is  liable." 

All  of  the  instructions  which  the  court  refused  to  give  are  framed 
upon  the  hypothesis  that,  inasmuch  as  the  proper  officer  of  the 
railway  company  had  ordered  that  no  passenger  should  be  carried 
on  this  particular  train,  therefore  the  employees  of  the  company 
on  such  train  could  not  possibly  do  any  act  or  give  any  consent 
which  would  render  the  plaintiff  a  lawful  passenger  thereon,  so  as 
to  entitle  him  to  the  rights  and  remedies  of  a  passenger  for  the 
injury  which  he  sustained ;  and  that,  to  entitle  him  to  such  rights 
and  remedies,  it  was  absolutely  necessary  that  he  should  have  ex- 
press permission  from  some  officer  of  the  company,  authorized  to 
grant  the  same,  to  travel  by  that  train. 

Is  this  a  correct  hypothesis,  when'  applied  to  the  {acts  of  this 
case?  In  the  consideration  of  this  question,  there  are  certain  un- 
disputed facts  which  must  be  remembered.  Among  these,  are, 
I.  A  portion  of  the  freight  trains  running  on  the  defendant's 
railroad  were  authorized  to  carry  passengers,  and  were,  for  all 
legal  purposes,  passenger  trains.  2.  Howard,  who  was  one  of 
the  persons  who  had  charge  of  the  plaintiff,  supposed  and  believed 
that  all  freight  trains  on  that  road  carried  passengers.  3.  There 
is  no  evidence  that  Mrs.  Lucas,  plaintiffs  mother,  knew  or  believed 
to  the  contrary.  4.  It  is  not  claimed  that  the  plaintiff,  or  any 
of  the  persons  who  were  with  him  when  he  was  injured,  had  any 
knowledge  that  the  train  in  question  did  not  carry  passengers,  or 
that  the  conductor  was  prohibited  from  allowing  passengers  to  ride 
thereon.     It  is  very  apparent  from  the  evidence  that  none  of  the 
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P*^  suspected  even*  that  it  was  a  train  from  which  passengers 

^^^  excluded  by  the  rules  and  orders  of  the  company. 

i/flder  these  circumstances,  is  the  plaintiff  bound  by  the  in- 

^^ction  to  the  conductor  not  to  take  passengers  on  the  train,  of 

vii/ch  neither  he,  nor  those  who  had  charge  of  him  had  any 

faowledge  whatever?     And,  because  of  such  instruction,  was  the 

p/aintiff  unlawfully  on  the  platform  of  the  caboose  from  which  he 

was  thrown  by  the  sudden  movement  of  the  cars?     It  seems  to 

me  that  the  correct  answer  to  these  questions  is  perfectly  plain 

and  obvious. 

Before  the  defendant  used  any  portion  of  its  freight  trains  as 
passenger  trains  also,  and  while  the  functions  of  the  two  were  kept 
entirely  separate  and  distinct,  the  one  being  used  for  the  carriage 
of  passengers  and  the  other  exclusively  for  the  transportation  of 
merchandise,  a  person  riding  upon  a  freight  train  without  express 
authority  from  some  person  competent  to  give  it,  would  probably 
have  been  unlawfully  on  the  train,  and  could  not  have  successfully 
claimed  and  enforced  the  rights  of  a  passenger  against  the  de- 
fendant.    But  since  the  defendant  has  authorized  the  carriage  of 
passengers  upon  some  of  its  freight  trains,  it  seems  very  clear  to 
my  mind  that  a  different  rule  must  be  applied.     I  think  that  since 
the  system  of  carrying  passengers  on  freight  trains  was  adopted 
by  the  defendant,  a  person  who  goes  upon  a  freight  train  in  good 
faith,  supposing  it  to  be  also  a  train  for  carrying  passengers,  is 
entitled  to  all  the  rights  and  remedies  of  a  passenger  as  against 
the  company,  at  least  until  he  is  informed  that  he  has  mistaken 
the  character  of  the  train. 

By  making  a  portion  of  its  freight  trains  lawful  passenger  trains, 
the  defendant  has,  so  far  as  the  public  is  concerned,  apparently 
given  the  conductors  of  all  its  freight  trains  authority  to  carry  pas- 
sengers ;  and  if  any  such  conductor  has  orders  not  to  carry  pas- 
sengers on  his  train,  they  are  or  may  be  in  the  nature  of  secret 
instructions,  limiting  and  restricting  his  apparent  authority,  and 
third  persons  are  not  bound  by  such  instructions  until  informed 
thereof.     This  is  a  familiar  principle  of  the  law  of  agency,  and  no 
good   reason  is  perceived  why  it  may  not  be  applicable  here. 
There  is  testimony  tending  to  show  that  a  person  about  the  train, 
^nd  who  appeared  to  exercise  authority  over  it,  directed  the  plain- 
tiff and  those  with  him  to  get  on  the  train.     It  does  not  positively 
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appear  that  this  man  was  an  employee  of  the  defendant ;  yet  so 
many  facts  and  circumstances  appear  in  the  testimony,  which  tend 
to  show  that  he  was  one  of  the  employees  on  this  train — perhaps 
the  conductor  who  brought  the  train  to  Madison,  that  the  jury 
would  have  been  warranted  in  finding  that  he  was  such  employee 
or  conductor,  had  the  question  been  submitted  to  them.  Had  the 
jury  so  found,  and  especially  had  they  found  that  the  person  who 
gave  the  direction  was  one  of  the  conductors  of  the  train,  then» 
upon  the  principle  above  stated,  the  defendant  would  have  been 
bound  by  the  direction,  and  the  relation  of  the  plaintiff  as  a  pas- 
senger  on  the  train  would  have  been  thereby  established.  This 
feature  of  the  case  was  not  distinctly  presented  to  the  jury  in  the 
instructions  which  were  given,  but  is  directly  involved  in  some  of 
the  proposed  instructions  asked  for  on  behalf  of  the  defendant^ 
and  refused. 

The  law  is,  that  the  principal  is  liable  to  third  persons  **  for  the 
frauds,  deceits,  concealments,  misrepresentations,  torts,  negli- 
gences, and  other  malfeasances  and  misfeasances  and  omissions  of 
duty,  of  his  agent,  in  the  course  of  his  employment,  although  the 
principal  did  not  authorize,  or  justify,  or  participate  in,  or,  indeed^ 
know  of  such  misconduct,  or  even  if  he  forbade  the  acts,  or  disap- 
proved of  them.  Story  on  Agency,  5  452.  And  the  learned 
author  proceeds  to  give  the  reasons  upon  which  the  law  is  founded, 
as  follows :  "  In  all  such  cases  the  rule  applies,  respondeat  sufe^ 
rior;  and  it  is  founded  upon  public  policy  and  convenience ;  for 
in  no  other  way  could  there  be  any  safety  to  third  persons  in  their 
dealings  either  directly  with  the  principal,  or  indirectly  with  him 
through  the  instrumentality  of  agents.  In  every  such  case  the 
principal  holds  out  his  agent  as  competent  and  fit  to  be  trusted ; 
and  thereby,  in  effect,  he  warrants  his  fidelity  and  good  conduct 
in  all  matters  within  the  scope  of  his  agency."  The  same  rule 
applies  to  the  relation  of  master  and  servant ;  and  if  the  person 
committing  the  wrongful  act,  was  at  the  time  in  the  relation  of 
servant  to  his  principal,  he  was  acting  in  the  course  of  his  employ- 
ment, and  the  principal  is  liable  for  the  consequences  of  such  act. 
Philadelphia  &  Reading  R.  Co.  v.  Derby,  14  How.  (U.  S.)  486  ( i ). 

The  conductor  of  the  train  in  question  was  the  general  agent  of 
the   defendant,   for   the   purpose   of   operating  that   train.      As 

I.  Reported  with  the  United  States  cases  in  this  volume,  post. 
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between  Yiimsell  and  his  employer  he  had  no  authority  to  receive 
passengers  upon  it.      Such  want  of  authority,  however,  was  not 
kno^  lo  the  plaintiff  or  those  in  charge  of  him.     They  knew  that 
^otiduclors  of  other  freight  trains  were  authorized  to  receive,  and 
did  receive  passengers  on  their  trains ;  and  believed,  as  they  well 
to'Skt,  that  the  conductor  with  whom  they  were  about  to  take 
Passage,  had  the  same  authority.     Whatever  the  rule  might  be, 
were  no  freight  trains  of  the  defendant  permitted  to  carry  passen- 
gers, it  must  be  held,  under  the  circumstances  of  this  case,  that  if 
such  conductor  directed  the  plaintiff  to  go  on  board  of  the  train, 
-  and  the  plaintiff  did  so,  he  thereby  became  a  passenger  of  the  de- 
fendant, notwithstanding  the  conductor  exceeded  his  authority. 
In  other  words,  such  direction,  if  given,  was  within  the  scope  of 
the  conductor's  employment,  and  binding  upon  the  defendant, 

although  unauthorized. 

The  case  of  Dunn  v.  Grand  Trunk  R.  Co.,  58  Me.  187  (i), 
strongly  illustrates  and   enforces  some  of  the  views  above  ex- 
pressed.    The  company  had  given  due  notice  that  passengers 
would  not  be  allowed  to  travel  by  freight  trains  on  a  specified  por- 
tion of  its  line.     Dunn  entered  the  saloon  car  on  a  freight  train  on 
the  prohibited  part  of  the  line.     The  testimony  tends  to  show  that 
the  conductor  informed  him  that  he  had  no  right  to  take  passen- 
gers on  his  train,  but  on  this  point  the  testimony  was  conflicting. 
The  report  does  not  show  conclusively,  whether  Dunn  was  igno- 
rant of  the  regulation  or  otherwise.     The  conductor  received  from 
T>unn  the  usual  fare,  and  allowed  him  to  remain  on  the  train. 
During  the  trip,  Dunn  was  injured  by  the  alleged  negligence  of 
the  company  or  its  employees,  and  brought  the  action  to  recover 
damages  therefor.     It  was  held  that  he  was  lawfully  on  the  train, 
-and   that  the  company  was  liable  for  such  injuries,  the  same  as 
though  Dunn  had  been  on  a  regular  passenger  train  of  the  com- 
pany.    The  opinion  by  Appleton,  C.  J.,  contains  a  very  able  dis- 
cussion of  the  principles  involved  in  the  case,  and  references  to 
many  authorities  bearing  upon  and  illustrating  those  principles, 
and  will  repay  a  careful  perusal.      The  case  may  also  be  found  in 
10  Am.  Law  Reg.  (N.  S.)  615. 

Our  attention  has  been  specially  called  to  a  review  of  that  case 
hy  Judge  Redfield,   and    published   with   the   case    in   the  Law 

I.  The  Dunn  case  is  reported  in  9  Am.  Neg.  C as.  405. 
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Register  (p.  624),  wherein  the  writer  seems  to  dissent  from  the 
conclusion  of  the  Supreme  Court  of  Maine.     This  review  has  been 
read  with  the  care  and  attention  to  which  every  production  from 
the  pen  of  that  eminent  jurist  is  entitled.     The  principle  which 
Judge  Redfield  thinks  has  been  violated  by  the  decision  of  the 
Maine  court,  is  thus  stated  by  him :   "  Everyone  is  presumed  to 
have  notice  that  railways  do  not  carry  passengers  upon  their  ordi- 
nary freight  trains,  and  that  if  one  is  allowed  to  pass  upon  them 
as  a  passenger,  it  is  conceded  as  a  favor,  and  subject  to  the  im- 
plied condition  that  he  will   incur  the  additional  risk  and  incon- 
venience incident  to  that  mode  of  transportation."     This  principle 
may  be  a  correct  one  when  applied  to  a  case  where  the  railway 
company  does  not  permit  passengers  to  travel  on  any  of   its 
freight  trains ;  and  it  is  very  evident  that  the  learned  writer  was 
only  stating  the  principle  as  applicable  to  such  a  case.    In  the  case 
which  he  was  reviewing,  the  prohibition  against  carrying  passen- 
gers on  freight  trains  over  the  specified  portion  of  the  line,  was 
total — extending  to  all  freight  trains.     In  Elkins  v.  Boston  & 
Maine  R.  R.  Co.,  3  Foster,  275,  which  was  an  action  for  loss  of 
goods  shipped  on  a  passenger  train,  it  was  held  that  the  evidence 
failed  to  show  that  the  railroad  company  had  so  conducted  its 
business  as  to  render  itself  liable  as  a  common  carrier  of  mer- 
chandise by   its   passenger   trains;    and   in   Murch   v.    Concord 
R.  R.  Co.,  29  N.  H.   9  (i)»  which  was   an  action  for  injuries 
to  the  plaintiff  received  by  him  when  riding  upon  a  freight  train, 
it  was  held  that  the  evidence  failed  to  show  that  the  company  had 
so  conducted  its  business  as  to  render  itself  liable  as  a  carrier  of 
passengers  on  its  freight  trains.     These  are  the  only  cases  cited 
by  Judge  Redfield  to  sustain  the  principle  above  quoted ;   and  it 
is  fairly  to  be  inferred  from  the  language  of  the  court,  that  had 
those  companies  habitually  carried  freight  upon  their  passenger 
trains,  or  passengers  upon  their  freight  trains,  a  different  rule 
would  have  been  applicable.     Indeed  Judge  Redfield  says  in  the 
same  review:  ''If  railway  companies  run  passenger  cars  upoa 
their  freight  trains,  or  in  any  other  mode  invite  passengers  to 
accept  passage  upon  them,  the  company  are  bound  to  the  same 
degree  of  responsibility  as  if  they  carried  them  in  regular  passenger 
trains."     Where   the  fact   exists,  that  a  railway  company  does 

I.  The  Murch  case  is  reported  in  9  Am.  Neg.  Cas.  551. 
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habitually  carry  passengers  upon  very  many  of  its  regular  and 
ordinary  freight  trains,  and  a  person  takes  passage  upon  a  freight 
train,  believing  it  to  be  one  on  which  passengers  are  carried,  and 
he  is  not  informed  to  the  contrary,  but,  perhaps,  is  directed  by 
the  conductor  to  go  upon  the  train,  and  there  is  nothing  in  the 
condition  or  situation  of  the  train  which  shows  that  passengers 
are  not  carried  upon  it,  as  well  as  upon  other  trains  of  like  char- 
acter, in  such  a  case  I  do  not  think  Judge  Redfield  has  said  or 
would  say  that  "everyone  is  presumed  to  have  notice  that  rail- 
ways do  not  carry  passengers  upon  their  ordinary  freight  trains." 
Some  stress  is  placed  upon  the  facts,  that  this  particular  train, 
upon  which  the  plaintiff  attempted  to  take  passage,  had  no  con- 
veniences for  carrying  passengers;  that  it  did  not  come  to  the 
passenger  landing ;  and  that  the  ticket  ofhce  was  not  open  for  the 
sale  of  tickets  to  passengers  during  the  usual  time  before  the  train 
left  die  station;  and  it  seems  to  be  claimed  that  these  circum- 
stances operated  as  a  sort  of  notice  that  the  same  was  not  one  of 
the  defendant's  freight  trains  upon  which  passengers  might  lawfully 
travel.    The  answer  to  this  is,  that  neither  the  plaintiff  nor  the 
persons  who  had  charge  of  him  knew,  at  the  time  the  plaintiff  was 
hurt,  whether  the  caboose  had  or  had  not  conveniences  for  passen- 
gers.   They  had  not  then  entered  the  caboose,  and,  in  the  darkness 
of  the  night  and  the  hurry  of  getting  on  the  train,  it  is  fair  to  pre- 
sume that  they  had  no  opportunity  to  examine  its  external  appear- 
ance, conceding  that  its  external  appearance  indicated  that  it  was 
not  adapted  to  the  carrying  of  passengers.     Further,  it  does  not 
appear  that  the  ticket  office  at  the  station  was  opened  for  those 
freight  trains  which  received  passengers,  or  that  such  trains  came 
to  the  passenger  platforms  or  landings,  or  that  the  external  appear- 
ance of  the  caboose  indicated  that  it  was  not  adapted  to  the 
carrying  of  passengers.     It  appears  affirmatively  that  the  ticket 
office  was  opened  only  before  the  leaving  of  passenger  trains,  and 
that  the  same  number  of  men  were  employed  upon  each  freight 
train  on  the  road,  whether  it  was  a  train  which  carried  passengers 
or  one  which  did  not.     Considering  these  circumstances,  and  the 
further  one  that  the  plaintiff  and  the  persons  in  charge  of  him  were 
directed  to  go  on  board  of  the  train  by  some  person  who,  as  they 
had  good  reason  to  believe,  had  authority  over  the  train,  there 
seems  to  be  no  foundation  for  die  position  that  there  was  anything 
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in  the  appearance  or  location  of  the  train,  or  in  any  of  the  sur* 
rounding  circumstances,  sufficient  to  charge  the  plaintiff  and  those 
with  him»  with  notice  that  passengers  were  not  carried  on  that 
train  as  well  as  on  other  freight  trains  of  the  defendant 

If  the  foregoing  views  are  correct,  it  necessarily  follows  that  all 
the  proposed  instructions  are  based  upon  an  incorrect  hypothesis, 
and  hence  that  the  court  properly  refused  to  give  them  to  the  jury. 

Let  us  now  briefly  examine  the  instructions  which  were  given 
to  the  jury.  The  doctrine  of  these  is,  that  although  the  train  in 
question  was  not  one  of  the  freight  trains  on  which  passengers 
were  carried,  and  although  the  conductors  thereof  had  express 
orders  from  the  defendant  not  to  take  passengers  thereon,  yet  if 
passengers  were  habitually,  or  perhaps  occasionally,  carried  on 
such  train  without  objection,  and  fare  collected  of  them  by  the 
conductors,  and  if  the  caboose  was  open  for  passengers  on  the 
night  that  the  plaintiff  was  injured,  and  the  plaintiff  and  the  party 
with  him  went  upon  the  train  because  passengers  had  before  been 
carried  upon  it,  or  because  some  employee  of  the  defendant,  having 
authority  to  do  so,  directed  them  to  go  upon  the  train,  the  relation 
of  passenger  and  carrier  existed  between  the  parties. 

No  discussion  of  this  doctrine  is  required  here.  It  is  quite  suf- 
ficient to  say  that  there  is  nothing  in  it,  or  in  the  instructions 
predicated  upon  it,  of  which  the  defendant  can  justly  complain. 
Some  portions  of  these  instructions,  considered  without  reference 
to  the  particular  facts  of  the  case,  may  be  and  probably  are  liable 
to  criticism.  For  example,  did  the  plaintiffs  right  to  recover 
depend  upon  showing  that  the  train  upon  which  he  was  attempting 
to  travel  when  injured,  was  a  passenger  train,  because  passei^ers 
had  previously  been  permitted  to  travel  upon  it,  it  would  not  be 
sufficient,  I  think,  to  show  that  the  conductor  permitted  persons 
to  ride  on  it  on  two  or  three  occasions  only ;  but  the  proof  should 
show  that  the  train  carried  passengers  habitually  or  frequently,  or 
its  character  as  a  lawful  passenger  train  would  not  be  established. 
But  it  is  not  perceived  how  this  error  (if  it  be  one),  or  any  other 
error  in  the  instructions  given  (if  any  others  have  intervened),  can 
possibly  prejudice  the  defendant. 

Had  the  court  instructed  the  jury  that  if  they  found  from  the 
evidence  that  the  persons  in  charge  of  the  plaintiff  believed,  when 
they  put  the  plaintiff  on  the  train,  that  the  same  was  one  of  the 
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freight  trains  of  the  defendant  which  was  authorized  to  carry  pas- 
sengers, and  that  they  were  not  informed  to  the  contrary  before 
^e  plaintiff  was  injured,  then  the  plaintiff  was  a  passenger  of  the 
defendant,  and  entitled  to  the  rights  and  remedies  of  a  passenger, 
such  instruction  would  have  been  unobjectionable,  provided  the 

■ 

views  which  I  have  expressed  as  to  the  law  of  the  case  are  correct. 
Indeed,  considering  the  undisputed  facts  in  the  case,  it  is  very 
probable  that  the  court  might  properly  have  instructed  the  jury, 
that  at  the  time  the  plaintiff  was  injured  the  uncontroverted 
testimony  proved  that  he  was  a  passenger  of  the  defendant. 
Either  of  the  instructions  here  indicated  would  certainly  have 
been  less  favorable  to  the  defendant  than  those  which  were  given. 
Hence  there  was  no  error  in  the  instructions  which  the  court  gave 
the  jury,  which  will  work  a  reversal  of  the  judgment. 

Three  exceptions  to  the  rulings  of  the  court,  or  objections  to  the 
admission  of  testimony,  are  claimed  to  be  well  taken,     i.  The 
counsel  for  the  defendant  asked  the  conductor  of  the  train  in  ques- 
tion, who  was  a  witness,  what  were  his  orders  relative  to  carrying 
passengers  on  that  train.     The  court  sustained  an  objection  to  the 
proposed  testimony.     This  ^as  error.     The  testimony  was  clearly 
admissible;  for  the  trial  might  have  developed  a  state  oi  facts 
which  would  have  rendered  the  testimony  very  important.     Sub- 
sequently, however,  Mr.  Atkins,  the  superintendent  of  the  defend- 
ant's railway,  was  permitted   to  testify  that  the  conductor  had 
orders  not  to  take  passengers  on  that  train.     This  testimony  was 
entirely  undisputed,  and  the  fact  that  such  were  the  conductor's 
orders  is  a  verity  in  the  case.     Of  course  the  defendant  cannot  be 
injured  because  the  conductor  also  was  not  allowed  to  testify  to  the 
same  fact.     2.  The  court  permitted  Conner  Howard  to  testify  to 
certain  conversations  with  the  person  supposed  to  be  connected 
with  the  train,  and  who  directed  the  party  to  get  on  board  of  the 
train.     I  think  this  testimony  was  competent;  and,  had  the  exi- 
gencies of  the  case  required  it,  the  same  was  sufficient  to  justify 
the  court  in  submitting  it  to  the  jury  to  find  whether  such  person 
was  an  employee  on  the  train.     3.  It  is  said  the  court  erred  in 
permitting  the  witnesses.  Green  and  Miss  Teed,  to  testify  that  a 
short  time  before  the  plaintiff  was  injured,  they  travelled  short  dis- 
tances on  this  train  and  paid  fare  to  the  conductor.     This  class  of 
testimony  was  perhaps  competent,  as  tending  to  prove  that  the 

X— 35 
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train  in  question  was  a  passenger  train.  The  difficulty  seems 
to  be  that  there  was  not  enough  of  it  to  establish  the  fact  But,  if 
it  was  improperly  admitted,  it  could  not  possibly  have  resulted  in 
any  injury  to  the  defendant. 

In  any  view  which  I  have  been  able  to  take  of  the  case,  I  am 
impelled  to  the  conclusion  that  the  judgment  of  the  Circuit  Court 
must  be  affirmed. 

By  the  Court.  —  Judgment  affirmed. 

A  motion  for  a  rehearing  was  denied. 

Dixon^  Ch*  J.^  withheld  expressing  any  positive  opinion  upon 
the  questions  involved,  he  not  being  present  at  the  argument  nor 
familiar  with  the  facts  in  the  case,  and  subsequently  he  prepared 
remarks  upon  the  case  giving  reasons  for  reserving  his  judgment 
upon  certain  points. 


ANNAS   (ADMINISTRATRIX,    ETC-)    V.    MILWAU- 
KEE AND  NORTHERN   RAILROAD 

COMPANY. 

Supreme   Court ^   Wisconsin^  August   Term^  1886. 

[Reported  in  67  Wie.  46.] 

LIMITING  LIABILITY  —  FREE  PASS.  —  A  railroad  company  may,  by 
contract,  relieve  itself  from  liability  to  a  passenger  carried  gratuitously  for 
injuries  caused  by  the  negligence  of  its  servants,  employees,  and  agents, 
but  not  for  injuries  caused  by  gross  negligence  of  such  employees. 

PASSENGER  INJURED  IN  COLLISION  — FREIGHT  TRAIN— GROSS 
NEGLIGENCE.  —  Where  a  passenger,  travelling  on  a  free  pass,  riding  in 
the  caboose  of  defendant's  freight  train,  was  injured  by  an  engine  and 
snow-plow  striking  the  rear  end  of  the  freight  train  which  had  become 
stalled  in  the  snow,  from  which  injuries  the  passenger  died,  it  was  error 
to  set  aside  the  finding  of  the  jury  that  defendant's  employees  could  have 
seen  the  stalled  train  in  time  to  have  avoided  the  collision,  as  the  question 
of  gross  negligence  was  for  the  jury  to  determine  from  the  evidence. 

DAMAGES  —  EVIDENCE.  —  It  was  proper,  in  action  for  damages  for  death 
of  husband,  for  the  widow  to  show  she  had  no  means  of  support  except 
what  her  husband  had  furnished  her,  as  it  tended  directly  to  show  that  she 
had  suffered  a  pecuniary  loss  by  the  death  of  her  husband. 

DAMAGES  NOT  EXCESSIVE.— Verdict  for  $2,500  damages  for  death  of 
person  fifty-five  years  old,  in  fair  health,  who  could  earn  $2.35  working  ten 
hours  a  day,  and  upon  whose  labor  his  family  were,  to  a  large  extent,  de- 
pendent for  support,  not  excessive. 
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MISTAKE  CORRECTED. — A  judgment  will  not  be  reversed  for  a  mere 
mistake  in  stating  the  law  when  the  mistake  was  immediately  and  fullj 
corrected  bj  the  rest  of  the  charge. 

Appeal  from  the  Circuit  Court  for  Brown  County.  Judgment 
affirme.-f. 

The  following  statement  of  the  case  was  prepared  by  Mr.  Jus- 
tice Taylor  as  a  part  of  the  opinion :  — 

This  action  was  brought  by  the  respondent  to  recover  damages 
for  the  death  of  her  husband,  which  she  alleges  was  caused  by  the 
negligence  of  the  appellant,  its  servants,  agents,  or  employees ;  he 
being,  at  the  time  he  received  the  injuries  which  caused  his  death, 
a  passenger  on  one  of  the  appellant's  trains,  and  being  transported, 
as  such  passenger,  from  De  Pere  to  the  city  of  Green  Bay,  this 
State.    The  material  facts  in  the  case  are  the  following :  — 

First  The  deceased,  at  the  time  he  received  his  injuries,  was 
riding  in  the  caboose  attached  to  a  freight  train,  and  was  being 
carried  from  De  Pere  to  Green  Bay. 

Second.  He  was  travelling  upon  a  free  pass,  and  had  paid  no 
consideration  for  such  transportation  by  the  company.  On  the 
back  of  the  pass,  signed  by  the  deceased,  was  the  following  agree- 
ment, plainly  printed  thereon :  — 

"  The  person  accepting  this  pass  assumes  all  risk  of  accident,  and  expressly 
agrees  that  the  companj  shall  not  be  liable,  under  any  circumstances,  whether 
of  negligence  of  their  agents  or  otherwise,  for  any  injury  to  the  person,  or  any 
loss  or  damage  to  the  property,  of  the  passenger  using  this  pass.  This  pass 
will  be  forfeited  if  presented  by  any  other  than  the  person  named  thereon.  I 
accept  all  the  above  conditions. 

[Signed]  "J.  A.  Annas." 

Third.  That  after  the  train  had  left  De  Pere  and   proceeded  on 
its  way  toward  Green  Bay  about  a  mile  and  a  half,  it  was  stalled 
in  the  snow,  and  could  proceed  no  further.     Thereupon  a  brake- 
man  was  sent  back  toward  De  Pere  to  procure  aid  to  relieve  the 
train.    This  brakeman  met  an  engine,  with  a  snow-plow  attached, 
on  the  road  between  the  stalled  train  and  De  Pere,  or  at  De  Pere. 
He  communicated  the  fact  that  the  train  was  stalled  in  the  snow, 
and  undertook   to    inform    the    conductor    and    engineer  where 
the  stalled  train  was  located.     He  then  got  on  the  engine  with  the 
snow-plow   attached.     That  engine   then  ran   north   toward   the 
stalled   train,  and,   without   stopping,   ran    into    the  rear  end  of 
the  caboose  attached  to  the  stalled  train,  breaking  the  rear   end 
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of  the  caboose,  and  injuring  the  deceased  so  that  he  died  in  a  short 
time  thereafter. 

Fourth.  That  it  was  snowing  at  the  time  the  accident  took  place, 
and  the  wind  was  blowing  so  as  to  render  it  difficult,  if  not  im- 
possible, for  those  on  the  engine  behind  the  snow-plow  to  see  the 
stalled  train,  toward  which  they  were  approaching,  when  such 
engine  was  in  motion ;  that  there  was  no  flagman  placed  on  the 
track  behind  the  stalled  train  to  give  warning  to  the  approaching 
engine  and  snow-plow,  nor  was  there  any  bell  rung  or  whistle 
sounded  on  the  stalled  train.  The  brakeman  who  went  back  for 
the  snow-plow  says  he  placed  three  torpedoes  on  the  track  behind 
the  stalled  train,  but  the  evidence  shows  that  these  were  entirely 
inadequate  to  give  warning  to  the  approaching  engine,  and  were 
probably  swept  off  by  the  snow-plow  and  not  exploded,  or,  if  ex- 
ploded, the  wind  and  drifting  snow  prevented  those  on  the  engine 
behind  the  snow-plow  from  hearing  the  explosion. 

Upon  the  trial  a  special  verdict  was  rendered  by  the  jury  as 
follows: — 

"Q.  I.  Was  the  defendant,  or  its  employees,  guilty  of  any 
carelessness  which  caused  the  death  of  the  plaintiff's  intestate, 
James  A.  Annas?  A.  Yes.  Q.  2.  If  to  the  foregoing  ques- 
tion an  affirmative  answer  be  given,  then  who  was  the  negli- 
gent employee?  A.  Engineer,  brakeman,  and  conductor.  Q.  3. 
If  to  the  first  question  an  affirmative  answer  be  given,  then  state 
in  what  did  the  negligence  consist.  A.  The  brakeman  is  guilty  in 
not  locating  the  exact  location  of  the  stalled  train.  The  engineer 
and  conductor  did  not  use  necessary  precaution  to  prevent  the 
collision.  Q.  4.  If  your  answer  to  the  first  question  be* Yes,' 
was  the  carelessness  ordinary  or  gross?  A.  Gross.  Q.  6.  What 
was  the  rate  of  speed  — how  many  miles  per  hour — at  which  such 
engine  was  running  at  the  time  it  struck  such  caboose?  A.  Ten 
miles.  Q.  7.  Could  the  engineer  of  the  engine  to  which  the 
snow-plow  was  attached  have  seen  the  caboose  in  which  the  said 
James  A.  Annas  was  seated,  in  time  to  have  stopped  his  engine 
before  it  struck  such  caboose?  A.  Y-es.  Q.  8.  Was  the  de- 
ceased, James  A.  Annas,  guilty  of  any  want  of  ordinary  care, 
however  slight,  contributing  to  the  injury?  A.  No.  Q.  9.  What 
is  the  pecuniary  loss  to  the  widow  of  said  deceased,  James  A. 
Annas,  as  a  direct  consequence  of  his  death?     A.  $3,500." 
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Exceptions  were  taken  to  the  several  findings  of  the  jury  as 
being  unsupported  by  the  evidence,  and  a  motion  was  made  to  set 
aside. the  verdict,  and  for  a  new  trial,  for  the  reason  that  the 
verdict  was  wholly  unsupported  by  the  evidence,  and  for  errors 
committed  and  exceptions  taken  on  the  trial. 

After  hearing  this  motion,  the  learned  circuit  judge  set  aside 
the  fourth  and  seventh  findings  of  the  special  verdict  as  unsup- 
ported by  the  evidence.     The  learned  circuit  judge  was  of  the 
opinion  that  there  was  not  sufficient  evidence  to  sustain  the  seventh 
finding,  viz,:    **That  the  engineer  of  the  engine  to  which  the 
snow-plow  was  attached  could  have  seen  the  caboose  in  which 
the  said  James  A.  Annas  was  seated,  in  time  to  have  stopped  his 
engine  before  it  struck  the  caboose  *' ;  and  he  set  aside  the  fourth 
finding  that  those  in  charge  of  the  snow-plow  and  engine  were 
guilty  of  gross  negligence  or  carelessness  in  running  into  the 
caboose.    The  learned  circuit  judge  stated  that  he  set  aside  the 
fourth  finding  because  he  inferred  that  the  jury  based  that  finding 
on  the  finding  that  the  engineer  on  the  engine  attached  to  the 
snow-plow  could  have  seen  the  caboose  in  time  to  have  stopped 
his  engine  before  it  struck  the  caboose ;  and,  as  he  was  of  the 
opinion  that  there  was  no  evidence  to  sustain  the  seventh  finding, 
^d  as  the  fourth  was  based  solely  on  that,  it  was  also  unsup- 
ported. 

After  setting  aside  these  findings,  the  learned  circuit  judge,  in- 
stead of  granting  a  new  trial,  ordered  judgment  to  be  entered, 
upon  the  verdict  so  corrected,  for  the  plaintiff,  on  the  condition 
that  the  plaintiff  should  remit  $i,ooo  from  the  damages  found,  the 
learned  circuit  judge  being  of  the  opinion  that  the  damages  were 
excessive;  and  thereupon  the  plaintiff  remitted  the  $i,ooo,  and 
entered  judgment  against  the  defendant  for  the  sum  of  $2,500  and 
costs,  and  from  that  judgment  the  defendant  appeals  to  this  court. 
Geo.  H.  Noyes,  for  appellant. 
HuDD  &  WiGMAN,  for  respondent. 

Taylor,  J. — From  the  course  pursued  by  the  learned  circuit 
judge  it  is  evident  that  he  did  not  consider  the  fourth  finding  of 
the  special  verdict  material  in  sustaining  the  plaintiff's  action. 
Had  he  considered  it  material,  he  would  necessarily  have  ordered 
a  new  trial  instead  of  entering  a  judgment  in  her  favor,  after  set- 
ting aside  the  finding  as  unsupported  by  the  evidence.     We  will, 
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therefore,  first  consider  whether  it  was  necessary  for  the  plaintiff, 
in  order  to  recover  in  this  action,  to  show  that  the  injury  which 
caused  the  death  of  her  husband  was  the  result  of  gross  negligence 
on  the  part  of  the  defendant,  its  employees,  agents,  or  servants,  or 
whether  she  may  recover  by  showing  that  such  injury  occurred  by 
a  mere  want  of  ordinary  care  on  the  part  of  the  defendant,  its  em- 
ployees, agents,  or  servants. 

This  raises  the  question  whether  a  railroad  company  may»  in 
cases  where  it  agrees  to  transport  passengers  without  compensa- 
tion, lawfully  contract  with  such  persons  so  as  to  relieve  itself  from 
all  liability  for  any  and  all  injuries  which  may  be  inflicted  upon 
them  by  reason  of  any  carelessness  or  negligence  of  its  employees, 
agents,  and  servants,  whatever  may  be  the  degree  of  such  careless- 
ness or  negligence,  or  whether  it  may  so  contract  as  to  relieve 
itself  from  liability  for  injuries  arising  from  the  mere  want  of  ordi- 
nary care  on  the  part  of  its  agents,  servants,  and  employees,  and 
not  for  injuries  resulting  from  such  gross  acts  of  negligence  on 
the  part  of  its  agents,  servants,  and  employees  as  are  equivalent  to 
acts  of  willfulness  or  criminal  neglect  on  their  part  It  would  seem 
that  the  learned  circuit  judge  must  have  held  in  this  case  that  the 
company  could  not  lawfully  contract  to  relieve  itself  from  any 
want  of  ordinary  care  on  the  part  of  its  agents,  servants,  or  em- 
ployees, and  that  the  plaintiff  was  entitled  to  recover  upon  the 
same  evidence  that  would  have  entitled  her  to  recover  had  the  de- 
ceased not  signed  the  contract  above  set  out.  After  a  careful 
consideration  of  the  decisions  of  this  court,  as  well  as  of  the  large 
niftnber  of  decisions  o!  other  courts  upon  these  questions,  we  have 
come  to  the  conclusion  that  the  learned  circuit  judge  erred  in  his 
decision  in  this  case  as  to  the  binding  effect  of  the  contract  signed 
by  the  deceased  in  this  case. 

By  an  examination  of  all  the  authorities  cited  by  the  learned 
counsel  for  the  respective  parties  upon  the  argument  of  this  case, 
as  well  as  others  not  cited,  we  find  that  in  England,  Canada,  New 
York,  New  Jersey,  Connecticut,  and  West  Virginia  the  courts  of 
those  countries  and  States  have  held  that  a  railroad  company  may, 
upon  a  proper  consideration,  lawfully  contract  to  relieve  itself  for 
any  and  all  negligence  on  the  part  of  its  servants,  employees,  and 
agents,  without  any  regard  to  the  degree  of  such  negligence,  and 
that  such  contract  is  not  against  public  policy.     These  courts  have 
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therefore  held  that  where  the  company  agrees  to  carry  a  person 
viithout  compensation,  or  in  different  manner  and  upon  cars  in 
which  they  do  not  usually  carry  passengers*  the  company  may 
lawfully  contract  for  exemption  from  all  liability  on  account  of  the 
carelessness  of  its  agents,  servants,  and  employees.  See  the 
foUowing cases  cited  by  the  learned  counsel  for  the  appellant: 
McCawley  v,  Furness  R.  Co.,  L.  R.,  8  Q.  B.  57  (i) ;  Hall  v.  N. 
E.  R.  Co.,  L.  R.,  10  Q.  B.  437  (2)  ;  Duff  v,  G.  N.  R.  Co.,  4  L.  R. 
^^-  '78  (3)  ;  Alexander  v,  W.  &  R.  R.  Co.,  3  Strob.  Law,  594; 


'•  In  McCawley  (or  Macaulej)  v. 
FomeM  R»jr  Co.,  8  L.  R.,  Q^  B.  57,  the 
declaration  alleged  that  the  plaintiff 
»*s  received  by  a  railway  company  as 
i  pusenger  to  be  safely  carried  on 
their  railway  on  a  journey  from  Piel 
Pier  to  Carlisle,  and  that  the  company 
w  negligently  managed  the  railway 
<nd  iht  traffic  upon  it  that  a  collision 
took  place,  by  which  he  was  injured. 
Plea,  that  he  was  received  as  a  passen- 
ger under  an  agreement  that  he  should 
travel  at  his  own  risk.     Replication, 
that  it  was  by   reason  of  gross  and 
wilful  negligence    and    mismanage- 
ment of  the  company  that  the  collision 
took  place :  Held,  that  the  replication 
was  bad,  for  the  agreement  stated  in 
the  plea  must  be  taken  to  include  the 
negligence  mentioned  in  the  replica- 
tion. 

3-  In   Hall  V,   Northeastern   Rail- 
way Company,  10  L.  R.,  Q^  B.  437,  it 
was  held  that  a  condition  in  a  cattle 
ticiet  that  persons  in  charge  of  cattle, 
who  travel   without    payment,  shall 
tiavel  at  their  own  risk,  applies  to  the 
whole  of  a  through  railway  journey. 
The  facts  in  the  case  were :  A  cattle 
dfOT'er  booked  stock  at  a  station  on  the 
North    British    line  to  a  station  on 
the  Northeastern  line,  taking  from  the 
North  British  Company  a  free  pass  to 
fravel  by  the  same  train  with  the  stock 
at  his  own  risk,  and  exonerating  the 
com'pskXij'  from  all  responsibility  for 
injury  or  loss  to  himself,  however  oc- 
casioned* on  fhe  journey  for  which  it 


was  issued  or  used.  By  the  negligence 
of  the  Northeastern  Company  a  train 
of  that  company  ran  into  the  train  in 
which  he  was  on  the  Northeastern 
line,  and  injured  him :  Held,  that  the 
Northeastern  Company  was  free  from 
liability  to  the  passenger  by  reason  of 
the  contract,  and  that  he  could  not 
recover  against  them. 

3.  The  facts  in  Duff  v»  Great  North- 
em  R*y  Co.,  4  L.  R.  Ir.  178,  were :  A 
drover  in  charge  of  his  cattle  signed 
a  contract  with  a  railway  company 
which  stated  that  the  cattle  were  to 
be  conveyed  upon  the  conditions 
mentioned  upon  the  back  of  the  in- 
voice handed  to  him,  and  on  the  back 
of  the  invoice  there  was  printed, 
amongst  other  conditions,  the  follow- 
ing: **  That,  as  a  drover  is  allowed  to 
attend  the  cattle  during  transit,  they 
will  allow  such  drover  to  travel  free 
of  charge,  upon  condition  that  he  so 
travel  at  his  own  risk."  On  the  face 
of  the  invoice  there  was  nothing  re- 
ferring to  passengers  except  the 
words,  **  Drover  in  charge  free; "  and 
at  the  foot  of  it  were  the  words, 
"  For  conditions  of  carriage,  see  back 
hereof."  The  drover  did  travel  free, 
and  in  consequence  of  a  collision  oc- 
curring on  the  journey,  he  received 
personal  injuries,  for  which  he  brought 
an  action  against  the  railway  com- 
pany: Held,  that  the  conditions  al- 
lowing a  drover  in  charge  of  his  cattle 
to  travel  free,  provided  he  did  so  at 
his  own  risk,  was  part  of  the  written 
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Welles  V.  N.  Y.  C.  R.  Co.,  26  Barb.  641  ;  Wells  v.  N.  Y.  C.  R. 
Co.,  24  N.  Y.  181 ;  Perkins  v.  N.  Y.  C.  R.  Co.,  24  N.  Y.  221 ; 
Smith  V.  N.  Y.  C.  R.  Co.,  24  N.  Y.  222 ;  Bissell  v.  N.  Y.  C.  R. 
Co.,  25  N.  Y.  442  (i);  Magnin  v,  Dinsmore,  56  N.  Y.  168; 
Kinney  v.  Central  R.  Co.,  32  N.  J.  Law,  407 ;  s.  c.  34  N.  J.  Law. 
513  (2)  ;  Griswold  v.  N.  Y.  &  N.  E.  R.  Co.,  53  Conn.  371 ;  B.& 
O.  R.  Co.  V.  Skeels,  3  W.  Va.  556. 

The  argument  in  favor  of  the  rule  established  in  the  above  cases 
is  perhaps  as  well  stated  in  the  case  last  cited  as  in  any  other. 
The  court  say :  "  By  the  rule  of  respondeat  superior  a  corpora- 
tion is  made  liable  for  the  negligence  of  its  servants ;  but  when 
the  principal  has  done  the  best  he  could  the  rule  is  technical, 
harsh,  and  without  any  basis  of  inherent  justice.  As  applicable 
to  corporations,  it  is  of  great  practical  convenience  and  utility. 
We  do  not,  therefore,  advocate  its  abolition ;  but  we  contend  that 
in  a  case  like  the  present,  where  there  is  no  actual  fault  on  the 
part  of  the  principal,  it  is  reasonable  in  the  eye  of  the  law  that 
the  party  for  whose  benefit  the  rule  is  given  should  be  allowed  to 
waive  it  in  consideration  of  a  free  passage.  It  is  not  a  case  where 
a  party  stipulates  for  exemption  from  the  legal  consequences  of  his 
own  negligence^  but  one  where  he  merely  stipulates  against  a 
liability  for  imputed  negligence  in  regard  to  which  there  is  no 
actual  fault.  It  is  easy  to  see,  therefore,  that  considerations  of 
public  policy  have  no  application  to  such  a  case.  •  •  •  The 
foregoing  reasoning,  as  it  seems  to  us,  will  also  furnish  a  complete 
answer  to  the  claim  that  the  defendant  must  be  liable  on  account 
of  the  gross  negligence  of  its  servants,  for  it  is  manifest  that  the 
principle  is  no  more  culpable  in  the  one  case  than  in  the  other ; 
and,  the  rule  respondeat  superior  being  waived,  the  protection  b 
complete." 

The  argument  in  this  case  would  seem  to  imply  that  it  is  against 
public  policy  for  a  corporation  engaged  in  a  public  capacity  to 
stipulate  against  acts  of  negligence  on  the  part  of  the  corporation 
itself,  and  that  the  agreement  is  only  valid  when  it  relieves  the 

contract  signed  bj  the  drover,  and  i.   Notes    of    the    Wells,    Perkins, 

that,  as  he  had  elected  to  travel  free,  Smith,  and  Bissell  cases  appear  in  9 

he  was  bound  by  the  conditions,  and  Am.  Neg.  Cas.  616. 

could   not  recover    damages  for  the  2.  The  Kinnej  case  is  reported  in  9 

personal  Injuries  sustained.  Am.  Neg.  Cas.  575,  and  576. 
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company  from  the  imputed  negligence  of  its  servants,  etc.,  and 
™t  the  company  might  be  liable,  notwithstanding  an  agreement 
to  the  contrary,  if  the  injury  received  was  the  result  of  the  neglect 
^*  the  company  to  employ  competent  servants  or  to  use  safe 
DJachinery.  These  cases  are,  however,  authority  for  exempting 
the  company  from  all  liability  under  the  facts  disclosed  in  the  case 
at  bar. 

There  is  another  class  of  cases  which  hold  that  it  is  against  pub- 
lic policy  to  allow  a  common  carrier  to  contract  to  exempt  itself 
from  liability,  either  on  account  of  the  negligence  of  the  corpora- 
tion itself,  or  of  its  agents,  servants,  or  employees,  without  regard 
to  the  degree  of  such  negligence  or  carelessness.    It  will  be  found, 
by  an  examination  of  the  large  number  of  cases  in  which  this  rule 
h  held,  that  they  were  cases  arising  out  of  the  carriage  of  goods 
for  hire,  or  where  the  carriage  of  the  passenger  was  for  a  consid- 
eration received  either  directly  or  indirectly  by  the  carrier.      The 
leading  cases  upon  that  subject  are  the  cases  of  Railroad  Co.  v. 
Lockwood,  17  Wall.  357,  and  Railway  Co.  v,  Stevens,  95  U.  S.  655, 
and  there  are  numerous  decisions  in  the  courts  of  the  different 
States  which  are  in  accord  with  the  rule  established  in  these  cases. 
The  cases  of  P.  &  R.  R.  Co.  v.  Derby,  14  How.  486,  and  Steamboat 
New  World  v.  King,  16  How.  469,  are  in  harmony  with  the  rule 
laid  down  in  17  Wall.  357  (i).     In  these  cases,  the  passenger, 
it  is  true,  was  riding  on  a  free  pass,  but  there  was  no  agreement 
that  he  should  take  the  risks  of  accident  in  consideration  of  his  re- 
ceiving such  pass.     The  court  very  properly  held  that  such  pas- 
senger, in  the  absence  of  any  special  contract,  was  entitled  to  the 
same  protection  as  one  paying  for  his  passage.     A  similar  decision 
was  made  by  the  Supreme  Court  of  Maryland  in  1885.     State, 
use  of  Abell  v.  West.  Md.  R.  Co.,  63  Md.  433.    In  this  last  case  the 
court  say  they  do  not  decide  what  the  effect  of  a  special  contract. 
on  the  part  of  the  person  receiving  the  free  pass,  to  assume  all  the 
risks  of  accident,  would  have  been  as  to  the  liability  of  the  company. 
This  court  has  approved  of  the  rule  stated  by  the  court  in  Rail- 
road Co.  V.  Lockwood,  and  has  held  that  a  carrier  for  hire  cannot 
relieve  himself  from  liability,  even  by  special  contract,  for  its  own, 
or  for  the  negligence  of  its   servants,  so  far  as  the  carriage  of 

I*  The  Lockwood,  Stevens,  Derby,       Untied  States  cases  in  this  volume, 
»nd  King  cases  are  reported  with  the      post. 
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freight  is  concerned,  or  for  doing  any  other  act  as  a  common  car- 
rier other  than  the  carriage  of  passengers.  See  Thompson  v.  W. 
U.  Tel.  Co.,  64  Wis.  531,  536;  Candee  v,  W.  U.  Tel.  Co.,  34 
Wis.  471 ;  Hibbard  v.  W.  U.  Tel.  Co.,  33  Wis.  558.  We  see  no 
good  reason  why  the  same  rule  should  not  be  applied  to  the  case 
of  the  transportation  of  a  passenger  for  hire.  We  think^  as  is 
said  by  the  Supreme  Court  of  the  United  States,  "that  it  is  not 
just  or  reasonable  in  the  eye  of  the  law  for  a  common  carrier  to 
stipulate  for  exemption  from  responsibility  for  the  negligence  of 
himself  or  his  servants."  17  Wall.  384.  But  we  are  also  of  the 
opinion  that  the  general  rule  so  laid  down  must  be  limited  to  a 
case  in  which  the  carrier  is  a  carrier  for  hire,  and  not  when  the 
carriage  is  gratuitous.  The  only  cases  to  which  we  have  been 
cited,  or  which  we  were  able  to  find,  in  which  that  rule  has  been 
applied  to  a  case  of  a  gratuitous  carriage,  are  the  following: 
Penn.  R.  Co.  v.  Butler,  57  Pa.  St  335  (i)  ;  M.  &  O.  R.  Co.  v, 
Hopkins,  41  Ala.  486,  503 ;  O.  &  M.  R.  Co.  v.  Selby,  47  Ind. 
471  (2)  ;  Jacobus  v,  St.  P.  &  C.  R.  Co.,  20  Minn.  125  (3).  It  will 
be  seen,  however,  by  an  examination  of  this  last  case,  that  the 
only  question  presented  to  the  court  for  its  decision  was  whether 
the  defendant  company  was  liable  for  the  gross  negligence  of  its 
servants.  The  case  of  Rose  v,  Des  M.  Valley  R.  Co.,  39  Iowa 
246  (4),  cited  to  sustain  the  rule,  was  decided  upon  the  con- 
struction of  the  statutes  of  the  State  of  Iowa,  and  not  upon  gen- 
eral principles;  and  the  case  of  111.  Cent.  R.  Co.  v.  Read,  37  111. 
484  (s),  does  not  sustain  the  rule  to  the  extent  stated  above. 

This  court  has  not  adopted  the  rule  laid  down  by  the  courts  of 
England,  New  York,  Connecticut,  New  Jersey,  and  West  Virginia ; 
nor  has  it  adopted  the  broad  rule  of  the  courts  of  Pennsylvania, 
Alabama,  Indiana,  and  Minnesota,  that  all  contracts  exempting 
the  carrier  from  liability  on  account  of  the  negligence  of  itself  or 
of  its  employees  and  agents  are  void  as  against  public  policy.  In 
the  case  of  Betts  v.  Farmers*  L.  &  T.  Co.,  21  Wis.  80,  the  rule  of 
the  New  York  and  English  cases  was  adopted,  so  far  as  it  con- 

I.  The  Butler  case  is  reported  on  4.  A  note  of  this  case  is  in  9  Am. 

page  3 10,  ante.  Neg.  Cas.  533. 

3.  A  note  of  this  case  appears  in  9  5.   There  is  a  note  of   the    Read 

Am.  Neg.  Cas.  391.  case  in  9  Am.  Neg.  Cas.  257. 

3.  There  is  a  note  of  the  Jacobus 
case  in  9  Am.  Neg.  Cas.  489. 
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cerncd  "Xe  carriage  of  live  stock,  on  the  ground  that  it  was  ques* 
tionabie  >vhether,  in  the  absence  of  a  statute  compelling  the  carrier 
to  do  s^»  he  could  be  compelled  to  receive  and  transport  that  kind 
ol  property  J  but  the  court  expressly  say :   "  We  intimate  no  opin- 
ion as  to  whether  it  is  or  is  not  competent  for  a  common  carrier  to 
make  s\tnilar  stipulations  with  regard  to  other  kinds  of  property, 
or  so  as  to  protect  himself  against  loss  or  damage  for  his  own  neg- 
ligence, or  the  negligence  or  omissions  of  his  agents  or  servants." 
Tms  rule,  as  regards  live  stock,  has  been  perhaps  modified  by  this 
court— at  least  \t  does  not  seem  to  have  been  followed — in  Mor- 
nson  V,  P.  &  C.  Const.  Co.,  44  Wis.  405  ;  and  its  authority  is  ques- 
tioned in  Richardson  v,  C.  &  N.  W.  R.  Co..  61  Wis.  596. 

The  rule  laid  down  in  Railroad  Co.  v.  Lockwood  has  been,  to 
some  extent,  approved  by  this  court  in  the  cases  of  Morrison  v,  P. 
&  C.  Const.  Co.,  44  Wis.  405  ;  Black  v.  Goodrich  Transp.  Co.,  55 
Wis.  319;  Richardson  v.  C.  &  N.  W.  R.  Co.,  61  Wis.  596;  Law- 
son  V.  C,  St.  P.,  M.  &  O.  R.  Co.,  64  Wis.  447,  455.     In  the  case 
of  Morrison  v.  P.  &  C.  Const.  Co.,  supra^  it  seems  to  have  been 
held  that  the  carrier  was  liable  to  the  shipper  for  any  ordinary 
neglect  or  want  of  care  on  its  part,  or  on  the  part  of  its  agents  and 
servants,  notwithstanding  the  horses  (the  freight  in  question)  were 
shipped  upon  a  bill  of  lading  which  stated  that  they  were  to  be  at 
the  risk  of  the  owner. 

There  is  another  class  ol  cases  which  hold  that,  in  the  case  of  a 
passenger  who  is  carried  gratuitously  by  a  common  carrier,  the 
carrier  may,  by  express  contract,  relieve  himself  for  the  mere  neg- 
lect or  want  of  ordinary  care  on  the  part  of  the  carrier  or  of  his 
servants  and  employees ;  but  that  he  cannot  relieve  himself  from 
liability  for  gross  negligence  on  his  part  or  on  the  part  of  his  serv- 
ants and  employees.  Although  this  court  has  not  expressly 
adopted  this  rule  in  a  case  of  the  kind  at  bar,  yet  it  has  been 
stated  in  several  of  the  opinions  in  the  cases  above  cited  (see 
Black  V,  Goodrich  Transp.  Co.,  Lawson  v,  C,  St.  P.,  M.  &  O.  R. 
Co.,  and  Richardson  v.  C.  &  N.  W.  R.  Co.,  supra)  that  the  carrier 
cannot  by  contract  relieve  itself  from  liability  for  such  gross  neg- 
ligence, either  of  itself  or  its  agents  and  servants. 

In  111.  Cent.  R.  Co.  v.  Read,  37  111.  484  (i),  which  was  a  case 
for  an  injury  received  by  a  passenger  riding  upon  a  free  pass,  and 

1.  See  9  Am.  Neg.  Cas.  359. 
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upon  a  contract  in  all  respects  like  the  one  in  the  case  at  bar,  after 
a  very  elaborate  argument  of  the  case  by  counsel,  and  a  carefully 
considered  opinion  by  the  court,  it  was  held  **  that  the  agreement 
did  not  exempt  the  railroad  company  from  the  gross  negligence 
of  its  employees,  and  that  it  does  not  exempt  it  from  all  other 
species  or  degrees  of  negligence  not  denominated  gross,  or  which 
have  the  character  of  recklessness.  For  such  unavoidable  acci- 
dents as  will  happen  by  the  best  managed  railroad  trains  this 
agreement  would  be  a  perfect  immunity  to  the  company." 

In  the  case  of  111.  Cent.  R.  Co.  v.  Morrison,  19  111.  136,  it  was 
said  "  that  railroads  have  the  right  to  restrict  their  liability  as  com- 
mon carriers  by  such  contracts  as  may  be  agreed  upon  specially, 
was  a  good  rule,  the  railroad  companies  still  remaining  liable  for 
gross  negligence  or  willful  misfeasance,  against  which  good  morals 
and  public  policy  forbid  they  should  be  permitted  to  stipulate." 
So  far  as  the  Illinois  court  has  applied  this  rule  of  exemption  to 
cases  other  than  those  arising  upon  a  case  of  gratuitous  carriage  of 
a  passenger  or  freight,  we  do  not  approve  the  decision,  but  are 
inclined  to  follow  the  rule  laid  down  in  Railroad  Co.  v.  Lockwood^ 
and  the  numerous  other  cases  following  the  rule  in  that  case. 

The  same  rule,  but  perhaps  still  more  restricted,  is  adopted  by 
the  Supreme  Court  of  Georgia  in  W.  &  A.  R.  Co.  v.  Bishop,  50 
Ga.  465,  473.  This  case  was  a  case  of  an  employee  of  the  com- 
pany who  had  entered  into  an  agreement  to  take  upon  himself  all 
the  risks  of  his  position,  and  that  he  would  in  no  case  hold  the 
company  liable  for  any  damage  he  might  sustain  by  accidents  or 
collisions  on  the  trains  or  road,  or  which  might  result  from  the 
negligence  or  carelessness  or  misconduct  of  other  employees  or 
persons  connected  with  such  road,  or  in  the  service  of  the  com- 
pany. The  court  say:  "We  recognize  one  limitation  to  this 
agreement,  and  that  is,  the  limitation  the  law  puts  upon  all  contracts. 
No  man  can  stipulate  for  immunity  in  case  he  should  do  an  act 
that  is  a  crime.  No  contract  is  a  good  one  that  is  in  violation  of 
law,  that  which  the  law  forbids,  or  which  is  against  good  morals, 
or  contrary  to  public  policy.  Nothing  in  this  contract  can  there- 
fore protect  the  company  when  the  negligence  which  has  caused 
the  damage  is  a  crime, — when  it  comes  within  that  kind  of  negli- 
gence which  is  called,  in  section  4291  of  the  Code,  criminal  neg- 
ligence, reckless  of  human  safety  and  human  life.      That  sort  of 
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negligence  is  forbidden  by  law,  and  punishable  by  law  as  penal. 
It  is  contrary  to  good  morals  and  to  public  policy  as  declared  by 
law."  See  also,  on  this  point,  Comm.  2/.  V.  &  M.  R.  Co.,  108 
Mass.  7;  M.  &  O.  R.  Co.  v.  Hopkins,  41  Ala.  486;  Ind.  Cent.  R. 
Co.  V,  Mundy,  21  Ind.  48. 

We  can  see  no  good  reason  why  the  person  who  seeks  a  gratui- 
tous carriage  from  a  railroad  company  should  stand  in  the  same 
position  to  the  carrier  as  the  person  who  pays  for  his  transportation 
and  therefore  forces  the  carrier  to  assume  all  the  duties  of  such 
carrier.    The  carrier  is  in  no  case  under  obligation  of  law  to  carry 
a  person  gratuitously,  as  he  is  when  he  is  tendered  his  proper 
compensation,  and  he  does  not,  therefore,  owe  the  same  duty  to 
the  person  carried  gratuitously  that  he  does  to  the  person  who 
pays  for  his  carriage,  unless  he  chooses  to  accept  such  duty  by 
not  stipulating  against  assuming  it.     Nor  does  it  appear  to  us  to 
be  contrary  to  public  policy  or  to  good  morals  for  the  carrier  to 
stipulate  with  the  person  who  desires  a  gratuitous  transportation 
that  he  shall  assume  the  ordinary  risks  of  accident  which  may  oc- 
cur through  the  want  of  ordinary  care  on  the  part  of  the  servants 
of  the  company.     So  long  as  the  carrier  does  not  attempt  to  ex- 
cuse himself  from  that  recklessness  of  his  servants  which  is  dan- 
gerous to  human  life,  or  is  punishable  by  law,  or  inconsistent  with 
good  morals,  it  does  not  seem  to  us  that  he  is  violating  any  rule 
of  law,  or  that  he  is  acting  against  public  policy.     The  argument 
of  the  English  courts,  and  the  courts  of  New  York,  New  Jersey, 
and  Connecticut,  when  limited  as  above  stated,  seems  to  us  unan- 
swerable.    We  are  also  of  the  opinion  that  the  carrier  cannot  stip- 
ulate against  any  negligence  of  his  servants  or  agents  which  is 
expressly  made  a  crime,  and  punishable  by  law,  even  though  such 
negligence  may  not  be  of  that  degree  which  is  denominated  gross 
carelessness   or  recklessness.      See  §§  4357,  4358,  4363,  4367, 
4392,  and  4393,  R.  S. 

We  think  that  a  railroad  company,  when  carrying  a  passenger 
gratuitously,  is  in  a  condition  analogous  to  the  bailee  for  the  sole 
benefit  of  the  bailor, —  as  is  generally  instanced,  the  case  of  a 
person  storing  goods  for  another  on  his  premises  without  compen- 
sation; and  in  such  case  it  always  has  been  held  that  the  bailor 
shall  only  be  liable  for  their  loss  or  damage  when  he  is  guilty  of 
j^ross  neglect.     The  carrier  who  carries  a  passenger  gratuitously, 
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does  it  presumably,  solely  for  the  benefit  of  the  person  carried, 
and  it  is  but  reasonable  that  he  should  be  allowed  to  stipulate 
that  he  shall  be  liable  only  for  the  gross  neglect  of  his  em- 
ployees and  servants,  but  that  public  policy  prohibits  him  from 
stipulating  to  exempt  himself  from  liability  for  the  gross  neglect 
of  such  servants  and  employees.  According  to  the  definition  of 
the  elementary  writer,  "gross  neglect  is  the  want  of  slight  dili- 
gence, or  it  is  the  want  of  that  care  which  every  man  of  common 
sense,  howsoever  inattentive,  takes  of  his  own  property.'*  Lawson 
on  Carr.,  §  126;  Story  on  Bailm.,  §  17. 

As  we  hold  the  contract  made  by  the  railroad  company  with 
the  deceased  was  effective  to  relieve  the  company  from  liability 
for  any  damage  to  him  by  reason  of  a  want  of  ordinary  care  on 
the  part  of  its  servants  and  employees  unless  it  was  caused  by  some 
criminal  act  of  such  servants  or  employees,  it  becomes  necessary 
for  the  plaintiff  to  show  by  the  evidence  that  the  death  of  the 
deceased  was  caused  by  reason  of  the  gross  carelessness  of  such 
agents  and  servants.  It  is  clear,  therefore,  that  the  circuit  judge 
erred  in  entering  judgment  on  the  special  verdict  as  amended  by 
him,  and  should,  in  his  view  of  the  evidence,  upon  the  question  of 
gross  neglect  of  the  employees  and  servants  of  the  defendant,  have 
ordered  a  new  trial. 

We  are  of  the  opinion  that  the  practice  of  the  Circuit  Court  in 
this  case  ought  not  to  prevail,  and  that,  in  all  cases  where  the 
Circuit  Court  undertakes  to  set  aside  a  special  finding  in  a  special 
verdict,  a  new  trial  should  be  ordered,  unless  it  clearly  appears 
that  the  finding  is  wholly  immaterial  and  can  have  no  effect  as  to 
the  judgment  which  should  be  entered  in  the  action. 

We  are  all  of  the  opinion  that,  upon  the  whole  evidence  in  the 
case,  the  question  of  the  gross  negligence  of  the  employees  of  the 
defendant  in  this  case  was  clearly  a  question  for  the  jury,  and  that 
the  circuit  judge  erred  in  setting  it  aside  as  unsupported  by  the 
evidence.  The  mistake  of  the  learned  judge  was  in  holding  that 
there  was  no  sufficient  evidence  of  the  gross  misconduct  of  the  em- 
ployees of  the  company,  and  in  holding- that  the  gross  negligence 
found  by  the  jury  was  based  solely  on  the  fact  that  the  jury  found 
that  the  men  on  the  engine  could  have  seen  the  stalled  train  in 
time  to  have  stopped  before  running  into  it.  Whether  they  could 
or  could  not  see  was  not  conclusive  as  to  the  question  of  their 
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gross  negligence.  The  very  fact,  if  it  was  a  fact,  that  they  could 
not  see,  might  tend  to  show  gross  carelessness  in  not  stopping  the 
train  before  running  into  it.  If  they  could  not  see  it,  and  they  had 
no  definite  knowledge  as  to  the  exact  location  of  it,  it  was  evidence 
tending  to  show  gross  negligence  not  to  stop  the  train  before 
striking,  or,  at  all  events,  in  not  slackening  speed  so  as  not  to  en- 
danger the  lives  of  those  on  the  stalled  train  before  running  into 
it  That  there  was  sufficient  evidence  to  go  to  the  jury  on  the 
question  of  gross  negligence  it  seems  to  us  is  very  clear.  See 
Comm.  V.  V.  &  M.  R.  Co.,  io8  Mass.  7,  12  (i)  ;  Lawson  v,  C, 
StP.,  M.  &  O.  R.  Co.,  64  Wis.  447,  458;  Moseley  v,  Nacoochee, 
28  Fed.  Rep.  462,  467. 

The  case  in  108  Mass.  {supra)  was  an  action  to  recover  under 
the  provisions  of  section  97  of  chapter  63  of  the  General  Laws  of 
that  State,  which  provides  as  follows :  "  If,  by  reason  of  the  negli- 
gence or  carelessness  of  a  corporation,  or  of  the  unfitness  or  gross 
negligence  of  its  servants  or  agents^  the  life  of  any  person,  being  a 
passenger,  is  lost,  the  corporation  shall  be  punished  by  a  fine  not 
exceeding  $5,000  nor  less  than  $500,  to  be  recovered  by  indict- 
ment," etc.     The  only  evidence  in  that  case  was,  that  the  death 
was  caused  by  the  collision  of  the  train  on  which  the  deceased  was 
a  passenger  with  a  hand  car  which  the  trackmaster  suffered  to  be 
on  the  track  through  a  mistake  in  time  occasioned  by  his  failure  to 
observe  correctly  the  hour  indicated  by  his  watch.     The  track- 
master  testified  as  follows :   **  Thinks  he  examined  his  watch  be- 
fore he  started,  and  is  certain  he  looked  at  it  while  on  his  return, 
and  read  the  time  as  five  minutes  to  ten."      In  reality  it  was  "  ten 
minutes  to  eleven,"  and  the  watch  indicated  that  time,  and  it  was 
within  the  running  time  of  the  morning  train  between  Royalston 
and  Athol.    The  accident  was  wholly  occasioned  by  the  foregoing 
conduct  of  the  trackmaster,  and  no  other  negligence  is  charged  in 
the  case.     In  this  case  it  was  said  by  the  Supreme  Court  that  the 
question  of  the  gross  negligence  of  the  trackmaster  was  properly 
submitted  to  the  jury.     There  was  certainly  much  more  evidence 
in  the  case  at  bar  to  establish  the  gross  negligence  of  those  in 
charge  of  the  engine  and  snow-plow  than  there  was  in  the  case 
cited.     The  court  should  have  directed  a  judgment  in  favor  of  the 
plaintiff  upon  the  special  verdict 

X.  See  note  of  this  case  in  9  Am.  Neg.  Cas.  46,^. 
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It  is  alleged  as  error  that  the  plaintiff  was  allowed  to  show  on 
the  trial  that  she  had  no  means  of  support  except  what  her  hus- 
band had  furnished  her.  We  think  that  fact  was  a  proper  matter 
of  proof.  It  tended  directly  to  show  that  she  had  suffered  a  pecu- 
niary loss  by  the  death  of  her  husband. 

The  second  error  assigned  is  the  admission  of  the  evidence  of 
the  witness,  Loper,  as  to  what  one  of  the  trainmen  said  to  him  at 
the  time  of  the  accident  about  the  speed  at  which  the  engine  and 
snow-plow  were  running.  This  evidence  should  perhaps  have 
been  excluded ;  but  its  admission  has  not  prejudiced  the  defend- 
ant, as  the  verdict  of  the  jury  as  to  the  speed  of  the  train  is  very 
clearly  not  based  upon  it.  The  witness  testified  that  the  trainmen 
told  him  they  were  running  at  the  rate  of  twenty-five  or  thirty 
miles  an  hour.  The  jury  found  they  were  running  at  the  rate  of 
ten  miles  an  hour.  It  is  evident,  therefore,  that  their  verdict  is  not 
founded  on  this  evidence. 

Third,  it  is  urged  that  the  verdict  is  so  indefinite  that  no  judg- 
ment can  properly  be  rendered  upon  it.  We  are  not  able  to  find 
anything  uncertain  or  indefinite  in  the  verdict,  and  it  is  quite  suf- 
ficient to  sustain  a  judgment  against  the  defendant. 

The  objection  that  the  rate  of  speed  found  by  the  jury  is  wholly 
unsupported  by  the  evidence  is  clearly  not  well  taken. 

Fifth,  it  is  urged  that  the  $2,scx>  damages,  for  which  judgment 
was  taken,  is  excessive.  The  deceased  was  fifty-five  years  old. 
Though  not  a  robust  man,  he  was  in  fair  health,  —  a  workman  who 
could  earn  ^2.25  working  ten  hours  per  day,  and  at  that  rate  for 
less  time.  His  family  were,  to  a  large  extent,  dependent  upon  his 
labor  for  their  support.  We  cannot  say,  as  matter  of  law,  that 
his  life  was  not  worth  the  sum  of  $2,500  to  his  widow.  As  com- 
pared with  other  verdicts  which  have  been  sustained  by  this  court. 
it  is  clearly  not  excessive.  Johnson  v,  C.  &  N.  W.  R.  Co.,  64 
Wis.  425  ;  Schrier  v.  M.,  L.  S.  &  W.  R.  Co.,  65  Wis.  457;  Law- 
son  V.  C,  St.  P..  M.  &  O.  R.  Co.,  64  Wis.  447. 

We  find  nothing  in  the  instructions  to  the  jury  which  are  ob- 
jectionable, except  the  following  sentences :  **  Gross  negligence  is 
often  defined  to  be  the  want  of  extraordinary  care;  ordinar\* 
negligence  being  the  want  of  such  care  as  men  of  prudence  exer- 
cise in  their  own  affairs.  There  are  men  that  are  extraordi- 
narily careful  and   prudent  much  beyond    the   average.      Gross 
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negligence  is  the  want  of  such  extraordinary  care  as  men  of  that 
class  usually  exercise."     To  this  last  sentence  the  defendant  duly 
excepted.     It  is  quite  apparent  that  the  lez^rned  judge  clearly  mis- 
stated the  law,  and  gave  a  definition  of  gross  negligence  which  is 
contrary  to  all  authority.     How  this  misstatement  of  the  rule  oc- 
curred we  cannot  say,  but  we  are  satisfied  that  it  was  a  pure 
mistake  on  the  part  of  the  learned  judge,  and  not  a  statement  made 
in  ignorance  of  the  law  on  the  subject.     This  is  evident  from  the 
fact  that  the  learned  judge  follows  this  statement  immediately  by 
another  statement  of  what  constitutes  gross  negligence,  which  is  in 
accord  with  its  true  definition,  as  follows :   "  This  degree  of  negli- 
gence, that  is,  gross  negligence,  usually  involves  the  element  of 
wanton  recklessness  and  disregard  of  life  or  property,  and  such  a 
course  of  conduct  as  constitutes  criminal  negligence,  and  which 
makes  the  guilt}'  party  criminally  liable  when  life  is  lost.     In  this 
case,  in  reference  to  this  particular  question,  in  order  to  justify  you 
'\^  finding  that  there  was  negligence  here,  and  it  was  of  such  a 
character  as  is  denominated  gross,  you  must  find  the  existence  of 
such  wanton  recklessness  and  disregard  of  life  and  property,  as  I 
have  defined."     Taking  the  charge  as  a  whole,  it  was  fully  as  fa- 
vorable to  the  defendant  upon  this  question  as  the  law  will  permit, 
and  it  seems  to  us  that  the  jury  could  not  have  been  misled  by  the 
mistake  of  the  learned  judge  in  his  first  attempt  to  define  gross 
negligence.     We  would  not  feel  justified  in  reversing  the  judgment 
for  such  mere  mistake  in  stating  the  law,  when  the  mistake  was 
immediately  and  fully  corrected  by  the  rest  of  the  charge. 

By  the  Court. — The  judgment  of  the  Circuit  Court  is 
affirmed. 

EXPRESS  MESSENGER  ACTING  AS  BRAKEMAN— 
INJURED  BY  SUDDEN  START  OF  TRAIN— RAILROAD 
NOT  LIABLE. — Chamberlain  v.  Milwaukee  and  Mississippi 

Railroad  Co.,  7  Wis.  425  (1859),  was  an  action  for  damages  for  in- 
iaries   sustained  by  plaintiff    (an  express  messenger  travelling  as 
agent  for  Horton  &  Co.  under  a  contract  with  the  defendant  com- 
pany), by  being  thrown  from  defendant's  car,  while  performing 
the   duties  of   brakeman,  through  the  sudden  start  of   the  train. 
Plaintiff  recovered  a  verdict  for  $7,500,  but  the  trial  court  granted 
defendant's  motion  for  a  new  trial,  from  which  order  he  appealed. 
On  appeal  the  court  held  that  an  instruction  *  *  that  under  an  agree- 
ment between  Horton  &  Co.  and  the  railroad  company,  by  which 
x-36 
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the  plaintiff  was  to  be  carried  as  an  express  messenger  on  the  freight 
train,  the  facts  that  the  plaintiff  was  on  such  train,  and  was  injured 
by  being  thrown  off  and  run  over,  would  of  themselves  constitute 
a  prima  facie  case  on  which  the  plaintiff  would  have  the  right  to 
recover,"  was  erroneous,  as  the  plaintiff  should  show  that  his  own 
negligence  did  not  in  any  way  contribute  to  produce  the  injury. 
Where  plaintiff  was  acting  as  a  servant  of  the  company  he  could 
not  maintain  an  action  against  the  railroad  company  for  any  injury 
sustained  through  the  negligence  or  carelessness  of  another  servant 
in  the  employ  of  the  company.  For  the  erroneous  instruction  the 
order  granting  new  trial  was  afRrmed. 

SHIPPER  LOCKED  IN  BOX  CAR  AND  INJURED  BY 
FIRE— ERRONEOUS  INSTRUCTION.— In  Jenkins  ▼•  Chi- 
cago, Milwaukee  and  St.  Paul  Railway  Co.,  41  Wis.  112  (1876), 

an  action  for  damages  for  injuries  to  a  shipper  on  defendant's  freight 
train,  judgment  for  plaintiff  for  $1 ,500  was  reversed  (i) .  It  appeared 
that  in  March,  1873,  one  Nye  made  an  agreement  with  the  defend- 
ant company  for  the  transportation  by  it,  over  its  road  and  in  its 
cars,  of  certain  horses  and  household  goods,  from  Castalia,  in  the 
State  of  Iowa,  to  Lyle,  in  the  State  of  Minnesota,  both  the  places 
named  being  stations  on  defendant's  road.  The  horses  and  goods 
were  accordingly  received  into  what  is  known  as  a  box  freight  car. 
Nye  accompanied  the  property,  riding  in  the  caboose  of  the  train; 
and  plaintiff,  who  was  in  Nye's  employ,  rode  in  the  box  car  with 
the  horses  and  goods.  The  main  line  of  defendant's  road  runs  from 
Castalia  northwesterly  through  Austin  to  St.  Paul,  Minn. ;  but  from 


I .  Stockmen  injured, — L  A  w  s  o  N , 
Adm'x,  V,  Chicago,  St.  Paul,  Min- 
neapolis &  Omaha  Railway  Co., 
64.  Wis.  447  (1885),  was  an  action  for 
damages  for  causing  death  of  plaintifTs 
Intestate,  a  stockman,  who  was  killed 
in  a  collision  while  riding  in  the 
stock  car.  Judgment  for  plaintiff  for 
$3,800  was  afBrmed.  It  was  held  that 
deceased  was  rightfully  in  said  car  and 
was  not  to^be  treated  as  an  ordinary 
passenger  who  had  voluntarily  placed 
himself  in  a  dangerous  position. 

Klbimbnhagbn  t;.  Chicago,  Mil- 
waukee &  St.  Paul  Railway  Co.,  65 
Wis.  66  (1886),  was  an  action  for  dam- 
ages for  injuries  to  plaintiff,  a  stock- 
man, who,  while  attempting  to  enter 


the  stock  car  while  it  was  on  the 
track,  was  injured  hj  the  door  falling 
upon  him.  On  the  trial  there  was  a 
special  verdict  that  defendant  was 
negligent  in  not  having  the  door  prop- 
erly secured,  that  such  negligence 
directly  contributed  to  the  accident, 
and  that  plaintiff  was  not  guilty  of 
contributory  negligence,  and  damages 
were  assessed  at  $2,000  upon  which 
judgment  was  entered  for  plaintiff  and 
defendant  appealed.  On  appeal  the 
court  held  that  the  evidence  did  not 
show  any  negligence  or  defect  in  the 
construction  or  condition  of  the  door, 
the  plaintiff  having  used  much  force 
in  trying  to  open  it  and  judgment 
was  reversed. 
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Austin  a  branch  line  extends  southerly  through  Lyle.     At  Austin, 
the  car  in  question  was  detached  from  the  train,  at  night ;  and  was 
pQt  into  a  new  train,  made  up  at  that  point,  which  was  run  to  Lyle 
the  next  morning.     At  Austin,  Nye  and  the  plaintiff  stayed  at  a 
hotel  over  night.     Before  their  train  started  for  Lyle  the  next  morn- 
ing, plaintiff  again  took  his  place  in  the  box  car,  Nye  again  riding  in 
the  caboose.    Just  before  the  train  started,  the  door  of  the  box  car  was 
closed  and  locked  by  an  employee  of  the  company.     In  consequence 
of  a  defect  in  the  car,  sparks  from  the  locomotive  entered  the  end  of 
it  adjoining  the  tender,  and  set  fire  to  straw  and  goods  therein ;  and 
before  plaintiff  could  procure  the  door  to  be  unlocked,  so  as  to  es- 
cape from  the  car,  he  received  severe  and  permanent  injuries.     He 
alleged  that  the  defendant  agreed  to  carry  him  in  said  car  as  a  pas- 
^oger,  and  received  full  fare  for  his  transportation  as  such,  from 
Castalia  to  Lyle ;  and  that  defendant  was  negligent  in  loading  the 
goods  in  a  defective  car,  placing  the  defective  end  of  such  car  near 
the  engine,  and  failing  to  properly  guard  it  against  exposure  to  fire ; 
&nd  also  in  locking  the  door  of  the  car  so  as  to  prevent  plaintiff's 
escape  therefrom.     The  answer  denied  these  allegations.     The  con- 
ductor of  the  train  to  which  the  car  in  question  was  attached  be- 
tween Castalia  and  Austin,  was  one  Hopkins,  to  whom,  plaintiff 
claims,  Nye  paid  full  fare  for  the  carriage  of  plaintiff  from  Castalia 
to  Lyle.     The  train  to  which  said  car  was  attached  from  Austin  to 
Lyle  was  run  by  a  different  conductor.     The  jury  found  specially, 
upon  questions  submitted  to  them  by  the  court,  that  Hopkins  re- 
'ceived  fare  for  ttie  plaintiff    from  Castalia  to  Lyle,  but  had  no 
authority  from  the  company  **to  collect  fare  or  make  an  arrange- 
ment for  carrying  persons  from  Austin  to  Lyle,"  as  his  run  did  not 
extend  over  that  division  of  the  road ;  that  neither  the  conductor 
nor  any  of  those  in  charge  of  the  train  from  Austin  to  Lyle  knew  or 
had  good  reason  to  believe,  before  the  accident,  that  plaintiff  was  in 
said  box  car ;  that  neither  the  plaintiff  nor  any  one  for  him  did  any- 
thing to  apprise  said  conductor,  or  any  one  of  those  in  charge  of  the 
train,  that  he  had  entered  that  car  or  was  riding  therein ;  and  that 
plaintiff  knew  of  the  opening  in  the  defective  end  of  the  car,  and 
the  nearness  of  combustible  material  thereto,  before  starting  from 
Austin  to  Lyle.     Plaintiff  had  verdict  and  judgment  for  $1,500. 
The  Supreme  Court,  in  reversing  the  judgment,  said  (per  Cole,  J.)  : 
•*  The  jury  found  that  neither  the  conductor  nor  any  person  in  charge 
of  the  train  from  Austin  to  Lyle,  before  the  accident,  knew  or  had 
reason  to  believe  that  the  plaintiff  was  in  the  box  car ;  and  that  the 
plaintiff  did  not,  nor  did  any  one  for  him,  do  anything  to  apprise  the 
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conductor  or  those  in  charge  of  that  train,  that  he  had  entered  that  car 
or  was  riding  therein.  The  uncontradicted  evidence  shows  that  the 
conductor,  Hopkins,  found  the  plaintiff  in  the  box  car  with  the 
horses  when  he  collected  fare  at  least  to  Austin,  and  left  the  plain- 
tiff in  that  car  until  the  train  arrived  at  Austin.  And  the  fact  is 
indisputable,  that  the  plaintiff,  the  next  morning,  at  Austin,  went 
into  the  box  car  where  the  horses  were,  without  the  knowledge  or 
consent  of  the  conductor  or  those  in  charge  of  the  train  to  L.yle,  and 
did  nothing  to  bring  that  fact  to  their  attention  before  the  fire  was 
discovered.  As  bearing  upon  these  facts,  the  court  was  requested 
to  instruct  the  jury  that  if  they  found  from  the  evidence  that  the 
train  from  Austin  to  Lyle  was  made  up  of  ordinary  box  or  freight 
cars,  with  a  caboose  attached  in  which  persons  passing  on  the  trains 
rode,  and  also  found  that  the  plaintiff  went  into  the  freight  or  box 
car  without  the  knowledge  or  consent  of  the  conductor  or  those  in 
charge  of  the  train  from  Austin  to  Lyle,  and  did  nothing  to  bring 
that  fact  to  their  attention  before  the  accident  occurred,  and  they 
had  no  good  reason  to  suppose  he  was  in  that  car,  then  he  did  not, 
by  so  getting  into  that  car,  become  a  passenger  on  that  train  so  as 
to  make  the  defendant  responsible  for  his  safety ;  and  whether  he 
had  or  had  not  the  right  to  ride  over  the  road  from  Austin  to  Lyle 
on  that  or  any  other  train  would  make  no  difference ;  even  had  he 
purchased  a  ticket  from  Austin  to  Lyle  and  so  conducted  himself,  it 
would  make  no  difference ;  for  in  such  a  case  there  could  be  no  recov- 
ery. The  court  refused  to  give  this  instruction,  but  did  charge  that 
if  the  plaintiff's  fare  was  paid  while  he  was  in  the  car  with  the 
horses,  with  the  understanding  u[¥>n  the  part  of  the  conductor  that 
he  was  taking  care  of  the  horses  and  was  to  take  charge  of  them  and 
ride  in  the  car  through  to  Lyle,  and  with  no  knowledge  upon  the 
plaintiff's  or  Mr.  Nye's  part  that  the  conductor  was  acting  without 
authority  and  violating  the  rules  of  the  company,  then  the  company 
was  chargeable  with  notice  of  his  presence  in  the  car  until  it  arrived 
at  its  destination ;  and  that  his  rights  were  the  rights  of  a  passenger 
thereon  to  the  end  of  his  journey.  The  substance  of  this  ruling  of 
the  court  was,  that  if  Hopkins,  when  he  collected  the  plaintiff's  fare 
to  the  end  of  his  journey,  knew  that  he  was  in  the  box  car  for  the 
purpose  of  taking  care  of  the  horses,  the  next  conductor  was 
chargeable  with  knowledge  of  the  same  facts,  and  was  bound  to 
take  proper  precautions  for  his  safety  as  a  passenger  while  in  that 
car,  though  he  actually  had  no  notice  that  the  plaintiff  was  in  the 
car,  and  the  plaintiff  did  nothing  to  apprise  him,  or  those  in  charge 
of  the  train,  that  he  had  entered  that  car  or  was  riding  therein.     It 
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was  claimed  that  the  second  conductor  and  trainmen  were  guilty  of 
negligence  in  closing  the  door  of  this  box  car  in  the  usual  manner, 
^d  in  placing  the  car  next  to  the  locomotive.      It  will  be  borne  in 
mind  that  the   car  was  the  common  box  or  stock  car,  and  was 
dropped  out  of  the  train  it  was  in  when  it  reached  Austin.    On  the 
next  morning,  the  car  was  placed  in  another  train  made  up  at  Aus- 
tin, which  ran  south  to  Lyle  over  another  division  of  the  defend- 
ant's road.     A  new  conductor  and  a  new  set  of  trainmen   took 
charge  of  the  train.     The  goods  in  this  car  took  fire  before  reach- 
ing Lyle,  and  the  fire  was  not  discovered  until  the  plaintiff  was 
nearly  suffocated.     Mr.  Nye,  whose  name  was  written  upon  the 
contract  as  the  person  in  charge  of  the  horses,  was  riding  in  the 
caboose,  and  said  nothing  to  the  conductor  about  the  plaintiff  being 
in  the  box  car.     Indeed,  the  conductor  had  no  reason  to  suppose 
that  there  was  anyone  in  the  car  with  the  horses,  and  it  would 
probably  have  been  negligence  to  have  started  the  train  without 
fastening  the  door  in  the  usual  manner  if  no  one  had  been  in  the 
car.    Betts  et  al.  v.  Farmers'  Loan  and  Trust  Co.,  21  Wis.  81. 
The  plaintiff  saw  fit  to  go  into  this  car  used  only  for  the  transporta- 
tion of  stock  and  freight,  where  passengers  seldom  or  never  ride 
except  for  special  reasons,  and  where  the  conductor  would  not  think 
of  looking  for  any  one;  and  this  the  plaintiff  did  without  the  knowl- 
edge or  consent  of  the  persons  in  charge  of  the  train.     He  strangely 
did  nothing  and  said  nothing  to  indicate  his  presence  in  that  car 
when  the  employees  of  the  company  came  to  fasten  the  door.     It 
seems  to  us  it  was  his  duty  then  to  notify  the  trainmen  where  he 
was,  in  order  that  they  might  leave  the  door  of  the  car  unfastened, 
or  use  proper  means  for  his  personal  safety.     A  distinction  should 
be  made  between  the  case  of  a   passenger  paying  his  fare  who 
secretly  gets  into  a  box  car,  and  one  getting  into  a  car  where  passen- 
gers are  ordinarily  carried.     In  the    former   case,    the    passenger 
assumes  the  risk  of  riding  upon  such  a  car,  and  it  is  unreasonable  to 
hold  the  carrier  to  the  same  rule  of  liability  in  respect  to  him  that 
would  attach  if  he  were  riding  in  a  passenger  car.     As  a  general 
rule  the  soundness  of  this  view  would  probably  not  be  questioned. 
Does,  then,  the  fact  that  conductor  Hopkins  knew  that  the  plaintiff 
rode  in  the  box  car  with  the  horses  the  entire  preceding  day,  affect 
the  question,  or  relieve  the  plaintiff  from  the  duty  of  notifying  the 
conductor,  or  persons  in  charge  of  the  train  from  Austin  to  Lyle, 
that  he  had  entered  that  car  or  was  riding  therein  ?     It  seems  to  us 
It  does  not.     We  think,  under  the  circumstances,  it  was  the  plain- 
tiff's duty  to  have  apprised  the  second  conductor  or  trainmen  that 
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he  was  in  the  car,  and  thus  prevented  the  closing  of  the  door. 
What  reason  is  there  for  charging  the  conductor  of  a  different  train 
with  the  knowledge  of  Hopkins,  tdat  on  the  day  before  plaintiff 
rode  in  this  car?  The  plaintiff  was  not  obliged  to  ride  in  that  car, 
but  might  at  any  time  have  taken  the  passenger  caboose.  But  be- 
cause he  took  that  car  in  the  first  place,  and  because  Hopkins,  who 
received  the  fare,  knew  he  was  in  the  car  taking  care  of  the  horses* 
the  court  charged  that  the  company  was  chargeable  with  notice  of 
his  presence  in  the  car  until  it  arrived  at  its  destination.  This 
charge  has  a  direct  bearing  upon  the  act  of  negligence  in  closing 
the  door  of  the.  freight  car,  which  was  relied  on  as  one  ground  of 
recovery.  We  think  it  was  erroneous  when  applied  to  the  undis- 
puted facts  of  the  case,  and  that  it  was  prejudicial  to  the  rights  of 
the  defendant.  So,  without  passing  upon  the  other  questions  dis- 
<:ussed  by  counsel,  we  grant  a  new  trial  for  this  error  in  the  charge.'* 
Judgment  reversed.  John  W.  Gary  and  Gregory  &  Pinnby, 
appeared  for  appellant;  Vilas  &  Bryant,  for  respondent. 

DERAILMENT  OF  FREIGHT  TRAIN  ON  UNCOM- 
PLETED ROAD  — WHEN  RAILROAD  NOT  LIABLE  — 
EXCESSIVE  DAMAGES.— In  Union  Pacific  Railroad  Co.  t. 
Hause,  i  Wyo.  Terr.  27  (1871),  the  facts,  from  the  statement  filed 
by  Fisher,  J.  (who  delivered  the  opinion  of  the  court),  are  as 
follows  :  The  action  was  brought  in  the  first  judicial  district  of  the 
Territory  of  Wyoming,  in  the  court  held  at  Laramie  county,  at  the 
March  term,  1870.  The  railroad  company  was  operating  a  railroad 
on  a  road  not  quite  completed,  and  on  May  9,  1868,  there  were  cars 
running  for  carrying  freight,  with  a  box  car,  commonly  called  a 
**  caboose,"  attached,  in  which,  as  well  as  on  the  freight  cars,  pas- 
sengers were  carried  for  hire.  The  plaintiff,  Silas  Hause,  on  said 
May  9,  1868,  went  upon  the  freight  train,  using  a  ticket  handed  to 
him  by  a  friend,  and  at  a  point  of  the  road  some  of  the  cross-ties 
became  broken,  the  rails  parted  or  *' spread,"  and  several  of  the 
cars,  including  one  car  on  which  plaintiff  was  riding,  ran  off  the 
track  and  down  an  embankment.  Plaintiff  was  riding  on  the  top 
of  a  box  or  horse  car,  and  when  the  accident  happened  he  jumped 
off,  and  a  barrel  of  molasses  burst  through  the  side  of  the  car  and 
struck  him  on  the  leg,  causing  a  serious  compound  fracture. 
Plaintiff  recovered  a  verdict  for  $10,000  from  which  defendant  ap- 
pealed, assigning  as  exceptions,  among  other  things,  that  the  court 
erred  in  refusing  motion  for  nonsuit,  that  verdict  was  not  supported 
by  the  evidence,  and  that  if  it  was  warranted  the  damages  were  ex- 
cessive.    The  Supreme  Court  (per  Fishbr,  J.),  held  that  the  train 
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was  solely  under  the  charge  of  the  contractors  building  the  road,  and 
tbey,  if  any,  were  liable  and  not  the  railroad  company.     It  was  not 
Khown  that  the  defendant  was  a  common  carrier  on  that  portion  of 
the  road  on  which  the  accident  occurred,  and  the  verdict  was  not 
supported  by  any  evidence  at  all.    The  amount  of  damages  awarded 
was  excessive,  and  this,  leaving  out  of  question  other  points,  would 
be  sufficient  to  reverse  the  judgment.     In  such  cases  compensatory 
damages  only  should'  be  awarded,  punitive  or  exemplary  damages 
being  justifiable  only  where  iiljuries  have  been  willfully  or  wan- 
tonly committed.     Judgment  reversed.     W.  R.  Stbblb,  appeared 
for  plaintiff  in  error  (defendant  below)  ;  W.  W.  Corlett,  for  de- 
fendant in  error  (plaintiff  below). 

STAGE     COACH     OVERTURNED  — PLEADING.— In 
Stockton  V.  Bishop,  4  How.  (U.  S.)  155  (  United  States  Suf  rente 
Courts  January  Ternty  1846)  y  judgment  for  plaintiff  (Bishop)  for 
16,500  for  damages  for  injuries  sustained  by  the  overturning  of  a 
stage  coach,  was  affirmed.     The  case  in  the  Supreme  Court  was 
heard  principally  upon  questions  of  practice.     It  was  held,  in  such 
action,  that  although  the  declaration  does  not  set  out  the  payment 
of  any  passage  money,  nor  any  promise  or  undertaking  on  the 
part  of  the  defendants  to  carry  the  plaintiff  safely,  yet  if  it  state 
that  the  plaintiff  became  a  passenger  for  certain  rewards  to  the  de- 
fendants, and  thereupon  it  was  their  duty  to  use  due  and  proper 
care  that  the  plaintiff  should  be  safely  conveyed,  and  if  the  breach 
was  well  assigned,  and  the  cause  went  on  to  plea,  issue,  trial,  and 
verdict,  the  defect  in  the  declaration  is  cured  by  the  J udiciary  Act 

LOSS  OF  SLAVES  CARRIED  IN  STEAMBOAT— LAW 
OF  CARRIER  OF  PASSENGERS  AND  NOT  CARRIER  OF 
GOODS  APPLIES.  — In  Boyce  v.  Anderson,  2  Pet.  (U.  S.) 

150  {United  States  Supreme  Courts  January  Term^  1829) y  an  ac- 
tion to  recover  damages  against  defendants,  owners  of  the  steam- 
boat "Washington,"  for  the  value  of  four  slaves,  the  property  of 
plaintiff,    who,    while   being  carried    on   defendant's    boat,    were 
drowned  by  the  carelessness,  negligence,  neglect,  or  mismanagement 
of  the  officers  of  the  said  boat,  it  was  held  that  the  law  regulating 
the  responsibility  of  common  carriers  does  not  apply  to  the  case  of 
carrying  intelligent  beings,  such  as  negroes.     The  carrier  has  not 
and  cannot  have  over  them  the  same  absolute  control  that  he  has 
over  inanimate  matter.     In  the  nature  of  things,  and  in  their  char- 
acter, they  resemble  passengers,  and  not  packages  of  goods.     It 
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would  seem  reasonable,  therefore,  that  the  responsibility  of  the 
carrier  should  be  measured  by  the  law  which  is  applicable  to  passen- 
gers, rather  than  by  that  which  is  applicable  to  the  carriage  of  com- 
mon goods.  The  law  applicable  to  common  carriers  is  one  of  great 
rigor.  Though  to  the  extent  to  which  it  has  been  carried,  and  in 
the  cases  to  which  it  has  been  applied,  its  necessity  and  its  policy 
are  admitted ;  yet  it  ought  not  to  be  carried  further  or  applied  to 
new  cases.  It  has  not  been  applied  to  living  men,  and  it  ought  not 
to  be.  The  ancient  rule  of  the  law  of  carriers,  that  the  carrier  is 
liable  only  for  ordinary  neglect,  does  not  apply  to  the  conveyance 
of  slaves. 


BURTON  V.  WEST  JERSEY  FERRY 

COMPANY. 

Supreme   Courts  United  States^  October  Tertn^  188^, 

[Reported  in  Z14  U.  S.  474.] 

FAILURE  TO  PROVIDE  SEATS  FOR  ALL  PASSENGERS  ON 
FERRY-BOATS  NOT  NEGLIGENCE.  — It  Is  not  negligence  in  a 
ferry  company  not  to  provide  seats  for  all  passengers  on  its  boat,  and  it 
will  not  be  liable  for  injuries  alleged  to  have  been  sustained  bj  a  passenger 
by  reason  of  failure  to  provide  seats,  unless  it  appeared  that  a  less  number 
of  seats  was  provided  than  was  customary  and  sufficient  for  those  who  or- 
dinarily preferred  to  be  seated  while  crossing  the  river. 

In  ERROR  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Pennsylvania,  The  facts  appear  in  the  opinion. 
yudgment  affirmed, 

Mr.  Jerome  Carty  (Mr.  B.  Frank  Clapp  and  Mr.  Mayer 
Sulzberger  with  him),  for  plaintiff  in  error. 
Mr.  Richard  C.  Dale  (Mr.  Samuel  Dickson  with  him),  for 

defendant  in  error. 

Mr.  Justice  Harlan* — The  plaintiff  in  error,  who  was  plain- 
tiff below,  took  passage  at  Camden,  New  Jersey,  for  Philadelphia, 
on  a  ferry-boat  belonging  to  the  defendant,  a  New  Jersey  corpora- 
tion engaged  in  the  business  of  transporting  passengers,  animals, 
and  vehicles  across  the  Delaware  between  those  cities.  On  that 
trip  the  boat  was  unusually  crowded  with  passengers.  The  river 
at  the  time  was  very  full  of  ice,  and  it  was  difficult  for  the  boat  to 
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get  across  and  enter  the  ferry  slip  on  the  Philadelphia  side.     The 
wharf  on  that  side  was  reached  only  after  repeated  efforts.    In  the 
attempt  to  land  the  boat  was  driven  against  the  bridge  with  such 
force  as  to  throw  the  plaintiff  and  a  number  of  other  persons  (all 
oiwhom  were  standing  during  the  passage  across  the  river)  with 
P^at  violence  upon  the  floor.     The  fall  caused  serious  and  per- 
°^Ps  permanent  injury  to  the  plaintiff.     In  this  action  she  claims 
damages  from  the  defendant  upon  the  ground  that  her  injuries  re- 
sulted from  the  careless  and  negligent  management  of  the  ferry- 
boat by  its  agents   and    servants.     The   plaintiff   made   a   case 
entitling  her  to  go  to  the  jury  upon  the  issue  as  to  the  defendant's 
negligence.     But  there  was,  also,  proof  tending  to  show  that  the 
striking  of  the  boat  against  the  wharf  on  the  Philadelphia  side  oc- 
curred under  peculiar  circumstances,  and  could  not,  perhaps,  have 
been  avoided  by  any  diligence  upon  the  part  of  the  agents  of  the 
defendant. 

When  the  evidence  was  concluded,  and  after  the  parties  sub- 
mitted their  requests  for  instructions,  the  court  delivered  its 
charge  upon  the  whole  case,  reading  to  the  jury  the  instructions 
asked  by  either  party  that  were  approved,  and  accompanying 
them  with  such  observations,  by  way  of  explanation  or  qualifica- 
tion as  it  deemed  necessary. 

The  third  and  fourth  points  submitted  in  behalf  of  plaintiff 
were  overruled.     They  were  as  follows : — 

"Third.  If  the  jury  believe  from  the  evidence  that  the  defend- 
ants received  the  plaintiff  as  a  passenger,  and  that  they  failed  to 
provide  her  with  a  seat,  or  that  she  was  unable  to  obtain  a  seat  by 
reason  of  the  crowded  condition  of  the  boat,  and  while  standing  in 
the  cabin  she  was,  without  any  fault  of  her  own,  thrown  down  and 
injured  by  a  sudden  shock  to  the  boat,  then  the  defendants  arc 
guilty  of  negligence,  and  your  verdict  should  be  for  the  plaintiff. 
''Fourth.  If  the  jury  believe  from  the  evidence  that  the  defend- 
ants received  the  plaintiff,  a  woman  sixty-seven  years  of  age,  as  a 
passenger,  and  that  they  failed  to  provide  her  with  a  seat,  or  that 
she  was  unable  to  obtain  a  seat  by  reason  of  the  crowded  condi- 
tion of  the  boat,  and  while  standing  in  the  cabin  she  was,  without 
any  fault  of  her  own,  thrown  down  and  injured  by  a  sudden  shock 
to  the  boat,  then  the  defendants  were  guilty  of  negligence,  and 
your  verdict  should  be  for  the  plaintiff." 
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At  the  conclusion  of  the  charge,  the  plaintiff,  by  counsel,  ex- 
cepted to  the  overruling  of  her  third  and  fourth  points,  and  also, 
to  "  the  charge  and  opinion  "  of  the  court.  No  other  exceptions 
were  taken. 

1.  The  general  exception  to  the  charge  did  not  direct  the 
attention  of  the  court  to  the  particular  portions  of  it  to  which  the 
plaintiff  objected.  It,  therefore,  raises  no  question  for  review  by 
this  court.  Connecticut  Life  Ins.  Co.  v.  Union  Trust  Co.,  112  U. 
S.  250,  261,  and  authorities  there  cited. 

2.  The  only  question  for  determination  relates  to  the  refusal  of 
the  court  to  instruct  the  jury  as  indicated  by  the  third  and  fourth 
points  of  the  plaintiff,  which  involve,  substantially,  the  same 
proposition.  Those  points  were  properly  overruled.  Under  the 
theory  of  the  case  which  they  present,  the  jury  —  although  the 
sudden  shock  to  the  boat,  from  which  plaintiff's  injuries  immediately 
resulted,  may  have  occurred  without  want  of  care  or  skill  upon 
the  part  of  the  defendant's  servants — would  have  been  required 
to  find  for  the  plaintiff,  if  the  defendant  failed  to  provide  her  with 
a  seat,  or  if  she  was  unable,  by  reason  of  the  crowded  condition  of 
the  boat,  to  obtain  one.  In  other  words,  that  the  mere  failure 
of  the  company  to  provide  a  seat  for  a  passenger  on  its  boat  was, 
in  law,  and  Oa  itself,  proof  of  negligence.  It  appeared  in  evidence 
that  the  boat  was  provided  with  seats ;  but  it  did  not  appear  that 
a  less  number  was  provided  than  was  customary  and  sufficient  for 
those  who  ordinarily  preferred  to  be  seated  while  crossing  in 
ferry-boats  between  Camden  and  Philadelphia.  No  circumstances 
were  disclosed  that  would  have  justified  the  jury  in  finding  that  a 
proper  degree  of  care,  upon  the  part  of  defendant,  required  it  to 
provide  seats  sufficient  for  the  accommodation  of  all  the  pas- 
sengers that  its  boat  could  safely  carry,  or  of  such  number  of 
passengers  as  ordinarily  travelled  upon  it. 

The  judgment  is  affirmed. 

FAILURE  TO  FURNISH  BEDCLOTHING  ON  STEAM- 
BOAT  — PLEADING  AND  PRACTICE.  — In  Roberts  v- 
Graham,  6  Wall.  (73  U.  S.)  578  {United  States  Supreme  Court ^ 
December  Term^  1867),  an  action  for  alleged  injury  and  incon- 
venience caused  to  plaintiff  (Graham)  by  reason  of  failure  of  Rob- 
erts to  furnish  proper  bedclothing  on  the  Panama  route  from  New 
York  to  San  Francisco,  on  a  steamship,  judgment  for  plaintiff  was 
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iiffinned.  It  was  held  that  the  allegation  **  whereby  the  plaintiff 
was  subjected  to  great  inconvenience  and  injury  "  was  not  an 
allegation  of  special  damage ;  and  that  an  objection  of  variance  be- 
tween allegation  and  proof  must  be  taken  when  the  evidence  is 
offered,  advantage  cannot  be  taken  after  it  is  closed.  Ruling  of 
Circuit  Court  for  Northern  District  of  California  affirmed. 


FARLOW  (RECEIVER)  V.  KELLY. 

Supreme   Courts  United  States^  October   Ternt^  1882. 

[Reported  in  io8  U.  S.  288.] 

FREIGHT  CAR  STANDING  ON  SIDE  TRACK  NEAR  MAIN  TRACK 
— NEGLIGENCE. —  It  is  culpable  negligence  on  the  part  of  the  mana- 
gers of  a  railroad  to  leave  a  freight  car  standing  on  the  side  track  so  near 
the  main  track  as  to  make  a  collision  with  an  approaching  train  inevi- 
table. 

PASSENGER'S  ARM  RESTING  ON  WINDOW  SILL  OF  CAR— COL- 
LISION.—  Where  a  passenger  while  resting  his  arm  on  the  window  sill 
of  defendant's  car  was  injured  in  a  collision  of  the  train  with  a  freight  car 
standing  close  to  the  main  track  the  defendant  was  held  liable  and  plaintiff 
was  not  guilty  of  contributory  negligence. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Ohio,     yudgment  affirmed, 

"  Proceedings  against  a  receiver  of  a  railroad  corporation  to  re- 
cover damages  against  him  as  common  carrier  for  injuries  suffered 
in  a  collision. 

"While  the  Cincinnati,  Sandusky,  and  Cleveland  Railroad  was 
being  operated  by  John  S.  Farlow,  a  receiver  appointed  by  the 
Circuit  Court  of  the  United  States  for  the  Northern  District  of 
Ohio,  in  a  suit  for  the  foreclosure  of  a  mortgage  on  the  road, 
Sylvanus  Kelly,  a  passenger  on  one  of  the  trains,  was  injured  by 
the  collision  of  a  car  ip  which  he  was  riding  with  a  freight  car 
standing  on  a  side  track.  Kelly  thereupon  petitioned  the  Circuit 
Court  for  leave  to  sue  the  receiver  in  the  Court  of  Common  Pleas 
of  Sandusky  County,  Ohio,  to  recover  for  the  injuries  he  had  sus- 
tained. This  was  denied.  He  then  asked  leave  to  file  his  com- 
plaint against  the  receiver  in  the  suit  for  foreclosure.  This  was 
granted,  and  the  receiver  ordered  to  make  his  defense.  Kelly 
thereupon  filed  in  the  Circuit  Court  his  complaint,  in  which  he  set 
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forth  his  claim  growing  out  of  the  alleged  carelessness  and  neglect 
of  the  receiver  and  his  agents,  and  prayed  that  an  inquiry  might  be 
had  as  to  the  amount  of  his  damages,  and  the  receiver  ordered  to 
pay  the  same.  The  receiver  answered,  denying  that  the  injury 
cohiplained  of  was  occasioned  by  his  negligence  or  that  of  his 
servants  or  agents,  and  averring  that  it  was  *  caused  by  the  negli- 
gence and  want  of  care  by  the  said  Sylvanus  Kelly  in  improperly 
exposing  himself  to  injury  while  riding  on  said  car,  by  so  placing 
his  arm  in  an  open  window  of  said  car  that  it  projected  outside 
thereof,  and  thereby  came  in  contact  with  said  standing  car.' 
After  the  issue  was  thus  made  up,  the  matter  was  referred  to  a 
special  master,  on  the  application  of  Kelly,  'to  hear  the  matters 
set  forth  in  said  complaint,  answer,  and  replication,  and  such  evi- 
dence as  the  parties  may  offer  relevant  and  pertinent  to  the  issues 
therein  made,  and  determine  and  report  whether,  under  the  law, 
the  said  receiver  is  liable  for  the  injuries  complained  of  by  the  said 
Sylvanus  Kelly;  and,  if  so,  the  amount  of  compensation  which 
said  Sylvanus  Kelly  shall  be  entitled  to  receive  for  the  same; 
*  *  *  and  that  he  report  his  findings,  together  with  the  e\n- 
dence  and  costs  of  his  proceedings,  to  this  court  as  soon  as  possi- 
ble, at  the  January  Term  thereof.' 

"Under  this  order  the  master  heard  the  case  and  reported  in 
substance  the  following  facts :  BcUefontaine  is  a  station  on  the  line 
of  the  road  at  which  passenger  trains  stop  and  pass  each  other. 
Immediately  south  of  the  town  is  a  side  track,  of  about  i  ,000  feet 
in  length,  with  a  switch  at  each  end  uniting  it  with  the  main  track. 
This  side  track  has  a  descending  grade  from  north  to  south  of 
about  four  feet  in  the  whole  distance  of  one  thousand.  On  the 
morning  of  August  23,  1877,  three  freight  cars  were  standing  on 
the  side  track,  two  of  them  near  the  north  switch,  and  one  about 
135  feet  from  the  south  switch.  Kelly  was  a  passenger  on  a 
passenger  train  going  north  on  the  road  that  day,  and  had  a  scat 
about  midway  of  the  car,  near  an  ppen  window.  Having  a  severe 
headache,  shortly  before  the  train  reached  the  south  end  of  the 
side  track,  he  placed  his  right  elbow  on  the  sill  or  base  of  the  open 
window  and  rested  his  head  on  his  right  hand.  The  train  on 
which  he  rode  was  to  pass  another  going  south  at  BcUefontaine 
about  noon  of  that  day.  The  train  going  south  arrived  at  the  north 
end  of  the  side  track  about  twenty  minutes  before  that  on  which 
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Kelly  was  riding  reached  the  south  end.  The  train  from  the 
north  was  switched  from  the  main  track  onto  the  side  track  at  the 
north  end,  and  to  make  room  for  itself  pushed  the  two  freight  cars 
southward,  putting  them  in  motion  toward  the  south  end  of  the 
side  track  on  the  down  grade.  The  brakes  on  the  freight  cars 
were  not  attended  to,  and  the  impulse  given  them  by  the  incoming 
train  caused  them  to  move  the  single  car  standing  near  the  south 
end  of  the  side  track  to  a  point  so  near  the  main  track  that  the 
train  from  the  south  could  not  pass  without  contact.  This  freight 
car  remained  in  that  position  from  five  to  ten  minutes  before  the 
train  from  the  south  arrived.  While  the  freight  car  stood  in  this 
dangerous  proximity  to  the  main  track,  the  train  from  the  south 
came  up  at  more  than  ordinary  speed,  and  the  forward  right-hand 
comer  of  the  coach  in  which  Kelly  was  riding  struck  the  freight 
car  and  jarred  his  elbow  from  the  window  sill  outward  over  the  win- 
dow sill  and  outside  of  the  car,  bringing  his  forearm  in  contact  with 
the  freight  car,  while  his  arm  above  the  elbow  was  pressed  against 
the  side  of  the  window.  The  train  in  which  Kelly  was  riding  being 
in  motion,  his  arm  was  crushed  and  broken  below  and  above  the 
elbow  in  such  a  manner  as  to  require  amputation  near  the  shoulder. 
"As  conclusions  of  law  from  these  facts,  the  master  found  that 
there  was  negligence  in  the  management  of  the  railroad,  in  allow- 
ing the  freight  car  to  stand  so  near  the  main  track  when  the  train 
from  the  south  came  up,  and  in  not  keeping  the  train  from  the 
south  under  control  as  it  approached  the  station.  He  also  found 
that  Kelly  was  not  in  fault  under  the  circumstances  for  resting  his 
elbow  on  the  sill  of  the  open  window. 

"  To  this  report  exceptions  were  filed  by  the  receiver :  i ,  be- 
cause the  master  found  as  a  fact  that  the  elbow  of  Kelly  rested  on 
the  sill  or  base  of  the  window  until  it  was  thrown  outside  by  the 
force  of  the  collision;  and,  2,  because  he  found  as  a  conclusion  of 
law  that  it  was  not  an  act  of  negligence  for  Kelly  to  ride  with  his 
elbow  on  the  sill  of  the  open  window. 

"  The  court  overruled  the  exceptions  and  ordered  the  receiver 
to  pay  Kelly  for  his  damages  the  sum  of  $5,001.  From  this  order 
an  appeal  was  taken." 

S.  A.  Bowman,  for  appellant. 

Mr.  Chief  Justice  Walte  (after  reviewing  the  facts  as  above 
stated)  said :  The  questions  argued  here  are  those  presented  by 
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the  exceptions  below.  After  examining  the  testimony  reported  by 
the  master,  we  are  entirely  satisfied  with  his  findings  of  fact. 
There  can  be  no  doubt  whatever  of  the  culpable  neglect  of  the 
managers  of  the  road  in  leaving  the  freight  car  to  stand  on  the  side 
track  so  near  the  main  track  as  to  make  a  collision  with  the  ap- 
proaching train  from  the  south  inevitable,  and  in  our  opinion  it 
was  not  contributory  negligence  for  Kelly,  under  the  circum- 
stances, to  ride  with  his  elbow  on  the  sill  of  the  open  window. 
The  judgment  is  affirmed. 


VIOKSBURG  AND  MERIDIAN  RAILROAD 

COMPANY  V.  PUTNAM. 

Supreme  Courts  United  States^  October   Term^  1886, 

[Reported  in  ii8  U.  S.  545.] 

DERAILMENT  OF  TRAIN  — CONDITION  OF  ROAD  — EVIDENCE.— 
In  an  action  to  recover  damages  for  injuries  sustained  by  plaintiff  by  rea- 
son of  defendant's  train,  on  which  he  was  a  passenger,  being  derailed,  the 
accident  being  caused  by  a  worn-out  rail,  it  was  within  the  discretion  of 
the  trial  court  to  admit  evidence  that  the  general  condition  of  that  portion 
of  the  road,  including  the  place  of  the  accident,  had  long  been  bad,  and 
that  the  rails  had  been  in  use  a  great  many  years,  as  such  evidence  tended 
to  show  the  cause  of  the  accident. 

OFFICIAL  REPORTS— CONDITION  OF  ROAD  — EVIDENCE.— The 
reports  made  by  the  superintendent  to  the  board  of  directors  of  the  rail- 
way company  in  the  course  of  his  official  duty  were  competent  evidence, 
as  against  the  company,  of  the  condition  of  the  road. 

UNITED  STATES  COURTS  — PRACTICE.— In  the  courts  of  the  United 
States  the  judge,  in  submitting  a  case  to  the  jury,  may,  at  his  discretion, 
whenever  he  thinks  it  necessary  to  assist  them  in  arriving  at  a  just  con- 
clusion, comment  upon  the  evidence,  and  express  his  opinion  upon  the 
facts ;  and  the  expression  of  such  opinion,  when  no  rule  of  law  is  incor- 
rectly stated,  and  all  matters  of  fact  are  ultimately  submitted  to  the  deter- 
mination of  the  jury,  cannot  be  reviewed  on  writ  of  error. 

SAME  — STATE  AND  FEDERAL  COURTS.— The  powers  of  the  courts  of 
the  United  States  in  this  respect  are  not  controlled  by  the  statutes  of  the 
State  forbidding  judges  to  express  any  opinion  upon  the  facts. 

MEASURE  OF  DAMAGES. —  In  an  action  for  a  personal  injury,  the  plain- 
tiff is  entitled  to  recover  compensation  so  far  as  it  is  susceptible  of  an  esti- 
mate in  money,  for  the  loss  and  damage  caused  to  him  by  the  defendant's 
negligence,  including  not  only  expenses  incurred  for  medical  attendance, 
and  a  reasonable  sum  for  his  pain  and  suffering,  but  also  a  fair  reconi' 
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pense  for  the  loss  of  what  he  would  otherwise  have  earned  in  his  trade  or 
profession,  and  has  been  deprived  of  the  capacity  of  earning,  bj  the 
wrongful  act  of  the  defendant. 

DAMAGES— ANNUITY  TABLES— .EVIDENCE.— In  order  to  assist  the 
jury  in  making  such  an  estimate,  standard  life  and  annuity  tables,  show- 
ing at  any  age  the  probable  duration  of  life,  and  the  present  value  of  a  life 
annuity,  are  competent  evidence. 

DAMAGES  — INSTRUCTION— REVERSIBLE  ERROR.— It  was  reversi- 
ble  error  to  give  an  instruction  to  the  jury  on  the  question  of  damages 
which  tended  to  mislead  them  by  obliging  them  to  ascertain  the  average 
injury  to  plaintiff's  capacity  by  the  year,  whether  such  injury  would  be 
constant  or  varying,  and  by  giving  them  to  understand  that  the  annuity 
tables  were  not  merely  competent  evidence  of  the  average  duration  of  hu- 
man life,  but  furnished  absolute  rules  which  the  law  required  them  to 

^  Apply  in  estimating  probable  duration  of  plaintiff's  life,  and  extent  of  in- 
jury suffered  by  him. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  Georgia.     Judgment  reversed. 

**  This  was  an  action  against  a  railroad  corporation  for  personal 
injuries  received  on  September  i6,  i88i,  by  a  passenger  (then 
forty-nine  years  of  age) ,  from  the  car  in  which  he  was  seated  be- 
ing thrown  off  the  track,  in  consequence  of  a  worn-out  rail  and 
rotten  cross-ties,  whereby  his  collar  bone,  shoulder  blade,  and 
several  ribs  were  broken,  and  his  sight,  hearing,  ease  of  breathing, 
and  capacity  to  do  business  impaired. 

"  At  the  trial  it  appeared  that  the  accident  happened  between 
the  stations  of  Edwards  and  Bolton,  and  that  the  heaviest  traffic 
was  over  that  part  of  the  road. 

"  A  witness,  who  had  travelled  over  the  road  some  twenty-five 
times,  was  asked  by  the  plaintiff  the  condition  of  the  road  between 
those  places.     The  defendant  objected   to  any  evidence  of  the 
condition  of  the  road  generally,  or  at  any  place  except  at  the  place 
of  the  accident  in  question.     But  the  court  overruled  the  objec- 
tion, and  permitted  the  witness  to  answer  that  the  condition  of  the 
road   between  those  places  was  bad ;   and  the  defendant  excepted. 
"The  plaintiff  offered  in  evidence  two  printed  reports  made  by 
the  superintendent  of  the  road  to  the  board  of  directors,  one  in 
1877,  which  stated  that  in  the  portion  of  the  road  where  the 
heaviest  traffic  was  done  there  were  about  thirty-five  miles'  of  iron 
that  had  been  run  over  for  more  than  twenty-five  years,  and  re- 
quired the  closest  attention  to  prevent  accidents ;   and  the  other, 
made  in  1880,  stated  that  there  were  twenty-five  miles  of  track 
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made  of  iron  forty-two  years  in  service,  and  now  almost  entirely 
worn  out.  The  defendant  objected  to  the  admission  of  these 
reports,  because  they  were  not  sworn  to  under  examination  in 
court;  because  they  had  no  reference  to  the  place  of  the  acci- 
dent, but  only  to  the  general  condition  of  the  rails ;  because  they 
could  not  bind  the  defendant  as  admissions ;  and  because  the  in- 
formation of  the  superintendent  as  to  the  condition  of  the  road 
was  derived  in  part  from  the  reports  of  subordinates.  But  the 
court  overruled  the  objections,  and  admitted  the  reports  in  evi- 
dence;  and  the  defendant  excepted. 

"The  plaintiff  testified  to  the  extent  of  his  injuries,  as  alleged 
in  the  declaration,  and  that  they  had  been  improving  and  he  was 
gradually  getting  relief,  but  that  he  never  expected  to  get  entirely 
well ;  and  further  testified  as  stated  in  the  charge  of  the  court, 
quoted  below.  The  surgeon  who  attended  him  likewise  testified 
to  the  extent  of  the  injuries,  and,  among  other  things,  as  follows : 
'The  injuries  in  such  cases  are  apt  to  be  permanent;  sometimes 
they  grow  worse,  and  sometimes  they  get  well.  Sometimes  they 
get  entirely  well ;  in  other  cases  they  do  not ;  cannot  tell  how  it 
will  be  in  the  plaintiff's  case.' 

"The  plaintiff  offered  in  evidence  two  tables:  The  first,  en- 
titled *  Expectation  Table  of  Assured  Lives,*  which  an  agent  of 
the  Equitable  Life  Insurance  Company  testified  was  the  table 
used  by  the  American  Life  Insurance  Company,  and  which  showed, 
at  forty-nine  years  old,  'Expectation,  years  21.6.'  The  second,  a 
table  from  Reese's  Manual,  entitled  a  'Table  Showing  the  Value 
of  Annuities  on  Single  Lives  according  to  the  Carlisle  Table  of 
Mortality,*  which  showed  the  present  value  of  an  annuity  of  $1  a 
year  for  the  life  of  a  man  aged  forty-nine  to  be  $10.82.  To  the 
admission  of  each  of  these  tables  the  defendant  objected,  because 
*the  plaintiff  had  not  shown  a  case  in  which  such  evidence  is 
admissible,  the  plaintiff  not  having  been  killed  permanently  or 
disabled.*  [Meaning,  no  doubt,  "killed  or  permanentiy  dis- 
abled.*'] But  the  court  overruled  the  objections,  and  admitted 
the  tables  in  evidence ;   and  the  defendant  excepted. 

"  The  material  parts  of  the  judge's  charge  to  the  jury  were  as 
follows,  the  passages  excepted  to  being  printed  in  italics: — 

"'Upon  the  testimony  I  charge  you  as  follows:  TAe  principal 
witness  for  the  defendant  was  a  man  who  was  the  section-master^ 
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i^dt  is,  Mr.  Smith.     If  there  was  a  rotten  tie  therCy  and  he  had 

overlooked  it^  he  would  be  strongly  tempted  to  conceal  it  and  put  t/ie 

fault  on  somebody  else.     The  superintendent  was  the  agent  of  the 

road,  but  he  testifies  he  did  not  examine  it.     He  saw  the  accident 

was  caused  by  a  broken  rail.     He  was  in  a  hurry  to  get  off,  and 

he  did  not  examine  it  closely.     His  testimony ^  therefore^  does  not 

(amount  to  muchy  except  to  establish  the  fact  that  it  was  caused  by 

a  broken  rail.     What  broke  the  rail  he  does  not  know.     If  it  was 

a  bad  cross-tie  and  it  was  the  cause  of  the  accident^  why^  then^  the 

^gligence  of  the  road  would  be  very  greats  or  the  negligence  of  the 

^phyees,  because  that  was  a  thing  anybody  could  see.     Three  of 

the  witnesses  say  that  it  was  a  bad  cross-tie.     You  remember, 

with  regard  to  these  things,  it  is  only  a  matter  of  opinion  of  these 

^en.    One  says  that  it  was  a  rusty  place,  as  though  it  had  lain  on 

a  rotten  cross-tie.     Another  says  right  at  the  place  where  it  was 

broken  there  was  a  rotten  cross-tie.     Another  stated  the  primary^ 

cause  was  a  rotten  cross-tie.     Mr.  Smith  stated  that  he  went  and 

worked  on  it  and  studied  it,  and  he  came  to  the  conclusion  that 

the  rotten  cross-tie  had  nothing  to  do  with  it,  and  he  arrived  at 

that  conclusion  from  examining  the  different  breaks,  and  deduced 

what  was  probably  the  result  from  them,  he  saying  none  of  the 

breaks  was  under  the  decayed  cross-tie.     He  is  contradicted  by 

one  of  the  witnesses,  who  says  that  right  under  the  place  which 

was  broken  was  a  rotten  cross-tie.     If  the  rotten  cross-tie  was  the 

primary  cause,  there  was  a  plain,  open  case  of  negligence.    It  would 

be  their  duty  to  look  after  it,  and  if  that  caused  the  broken  rail 

and  this  man  is  damaged,  the  company  would  be  liable. 

" '  But  it  is  insisted  by  the  company  that  the  broken  rail  came 
from  some  secret  defect.     If  you  believe  that  to  be  true,  and  that  se- 
cret defect  could  not  have  been  ascertainedby  proper  diligence — for 
every  means  must  be  used  to  detect  it,  especially  in  case  of  iron 
that  is  very  old  —  if  every  means  had  been  used  to  detect  it,  then 
the  road  is  not  liable.     If  you  put  an  old  man  to  do  a  young  maris 
work,  you  ought  to  be  sure  that  the  old  man  is  sound;  you  ought  to 
test  him.     And  so,  if  you  put  an  old  rail  forty  years  old,  that  has 
been  run  over  by  train  after  train  for  forty  years,  and  put  that  to  do 
the  work  of  a  piece  of  iron,     I  believe  there  is  no  testimony  about 
the  average  age,  but  it  is  a  question  of  universal  notoriety  that,  as 
Mr,  Smith  said  in  his  testimony,  old  rails  are  much  more  apt  to 
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break  than  new.  If  this  rail  had  been  there  a  long  time,  it  was 
their  duty  to  take  extraordinary  care.  Now,  what  would  that  be? 
Not  merely  to  look  at  it;  you  can  do  that  with  the  very  best  kind 
of  rails.  They  would  have  a  man  pass  over  there,  as  he  says,  two 
or  three  times  a  week,  and  look  over  everything.  He  does  that 
with  the  very  best  kind  of  rails.  When  these  rails  get  old  and  are 
liable  to  break,  much  closer  care  ought  to  be  taken.  /  would  not 
be  prepared  to  say  what  they  ought  to  do  in  a  case  like  this.  If  a 
rail  be  forty  years  old,  perhaps  they  ought  to  send  a  man  around 
every  day  to  hammer  it.  I  do  not  say  that  this  would  be  their 
duty.  I  suggest  that  to  you  for  your  consideration ^  because  this  is 
extraordinary  to  use  a  forty  years'  old  rail.  There  is  no  evidence 
that  they  did  anything  more  with  that  than  they  did  with  any  other 
rail.  In  this  State  the  jury  are  judges  of  what  the  duty  would  be. 
I  do  not  know  what  is  the  law  of  Mississippi,  but  as  it  is  to  be 
tried  by  Georgia  law,  the  jury  are  the  judges. 

***  As  to  damages:  i.  There  is  the  actual  pecuniary  damage ; 
that  is,  the  damage  which  can  be  computed  with  certainty,  as,  for 
instance,  a  doctor's  bill ;  that  can  be  computed  with  certainty,  and 
that  has  been  proven  in  this  case  to  be  $290.  Also  the  loss  of 
time  can  be  computed.  It  did  not  appear  whether  this  man  lost 
anything  or  not  by  the  loss  of  time — whether  he  lost  his  salaxy. 
The  company  would  not  be  bound  to  pay  him,  perhaps,  for  his 
salary  if  he  did  not  perform  his  duty.  There  might  be  actual 
damage  for  the  loss  of  time  if  there  has  been  any  sustained,  but 
you  cannot  imagine  expenses  unless  they  are  proven.  In  this  case^ 
so  far  as  the  salary  is  concernedy  the  presumption  would  be  that  he 
had  lost  his  salary,  fhat  might  be  computed;  but  there  is  no  evieUtue 
about  it.  What  the  truth  is  about  that  we  do  not  know^  but,  he  halving 
lost  his  time,  the  presumption  is  he  lost  his  pay,  and  that  would  be 
another  element  of  damage  which  you  could  ascertain  with  certainty. 

"*2.  Then  there  is  another  kind  of  damage  for  which  there 
may  be  compensation,  and  that  is  for  the  pain  and  suffering.  In 
all  these  cases  of  serious  injury  money  cannot  pay  for  the  pain 
and  suffering.  It  only  approaches  to  it ;  but  he  is  entitled  to  some 
compensation  for  the  pain  and  suffering.  Now,  that  is  left  to  the 
enlightened  consciences  of  the  jury. 

"  '  There  is  another  element  of  damage,  as  claimed  in  this  case* 
which  is  less  certain;   to  wit,  a  kind  of  speculative  damage,   in 
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which  it  is  ascertained  what  a  man  would  make  at  the  time  of  the 
,  accident  and  what  he  was  capable  of  making  afterward.  To  find 
out  what  he  was  capable  of  making,  you  must  find  out  what  he  did 
make,  and  then  how  much  his  capacity  to  do  his  former  duties 
was  injured ;  and,  having  ascertained  that,  find  out  how  old  he  is ; 
then  find  out  how  much  he  is  damaged  every  year ;  and  then  find 
out  from  the  table  which  you  will  have  out  before  you  how  much 
$1  of  annuity  to  the  end  of  his  expectation  is  worth,  and  multiply 
them  together. 

"*As  I  said,  all  this  is  not  very  certain.  You  cannot  ascertain 
it  to  a  certainty  for  several  reasons.  No  man  can  tell  how  long  a 
man  is  going  to  live,  but  you  can  come  close  to  it ;  you  can  tell 
about  how  many  out  of  ten  thousand  are  going  to  die  per  year. 
Vou  must  only  average  it.  A  man  who  makes  a  good  deal  of 
money  one  day  may  get  to  be  a  drunkard,  or  his  whole  business 
may  break  down,  as  is  often  the  case.  His  mode  of  life  may 
change. 

*''Find  out  what  that  man  is  capable  of  making.    His  testimony 
i^  he  had  a  salary  of  $3,000,  and  he  had  a  trade,  to  wit,  an  ad- 
juster.    That  was  his  profession.      He  said  he  made  $700  to 
$1,000  as  an  adjuster.      Now,  you  take  this  $3,000  and  what  he 
could  have  made  otherwise,  what  he  has  shown  he  did  make  other- 
wise, and  find  out  what  he  did  make  in  one  year.      Find  out  from 
the  proof  how  much  he  has  lost     There  is  his  own  testimony,  and 
it  is  to  be  taken  like  the  testimony  of  every  other  party  at  interest ; 
his  own  testimony  is,  he  could  not  carry  on  his  old  business.     It 
required  an  amount  of  exercise  and  travel  which  would  be  per- 
fectly impossible  for  him  to  take,  and  he  had  to  go  back  into  a 
business  by  the  month,  where  he  could  have  an  office  and  where 
he  would  be  at  expense.     Under  his  contract  there  would  be  no 
expense ;  they  paid  his  expenses.     As  an  adjuster  he  had  his  ex- 
penses paid,  and  $10  a  day.     Now,  in  the  new  business  he  still 
keeps  up  a  small  business  of  adjuster.     He  gets  $175  a  month. 

"  •  I  say  to  you  that  the  kind  of  damage  we  are  now  discussing 
cannot  be  sure,  certain.  He  may  be  damaged  more  or  less  now, 
next  year  he  may  be  better.  This  is  only  one  mode  of  arriving  at 
it.  You  must  take  the  whole  thing  together.  He  may  get  well. 
The  doctors  tell  you  the  chances  are  that  things  of  this  sort  are 
permanent.     He  may  get  well  or  he  may  not.     Try  to  do  what  is 
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right  and  just  between  the  parties.     You  cannot  be  accurate  as  to 
this  kind  of  damage,  you  can  only  approximate. 

'*  *  Now  if,  under  all  these  rules,  you  find  the  defendant  is  lia- 
ble, then  find  the  amount  of  his  liability.  In  arriving  at  the  amount 
of  liability,  as  I  said  before,  there  are  two  things  you  must  find ; 
first,  how  much  is  the  actual  pecuniary  damage  he  has  sustained, 
the  loss  of  the  time  and  doctor's  bill ;  second,  his  pain  and  suffer- 
ing for  the  future ;  and,  third,  you  will  find  out  what  he  has  been 
injured  by  the  year.  TAe  company  is  bound  to  give  him  an  annu- 
ity of  ike  amount  he  has  been  damaged  by  the  year ^  for  a  period 
equal  to  the  expectation  of  the  plaintiff  ^ s  life.  It  would  not  do  to 
say  this:  His  expectation  is  thirty  years,  and  he  has  lost  $i,oooa 
year,  therefore  we  will  give  him  $30,000 ;  for  the  annuity  will  be 
payable  one  part  this  year  and  another  part  next  year,  and  each 
of  the  thirty  parts  payable  each  of  the  thirty  years.  You  must 
have  a  sum  such  that  when  )ie  dies  it  will  all  be  used  up  at  the  end 
of  thirty  years.'  "  "  [The  judge  then  directed  the  plaintiff's  coun- 
sel to  '  mark  the  table  that  has  got  the  calculation' ;  and,  after  the  an- 
nuity table  had  been  marked  opposite  forty-nine  years  of  age, 
proceeded :  ]  "  **  *  Add  that  to  the  present  worth  of  annuity  if  you 
find  he  was  damaged.  Find,  gentlemen,  a  verdict,  first,  for  the 
pecuniary  damage ;  next,  the  pain,  if  he  has  suffered  any ;  next, 
the  loss  per  year ;  multiply  by  the  amount  you  find  in  that  table, 
and  add  the  three  together,  and  your  verdict  would  be  just  a  gen- 
eral verdict  for  the  amount  found.' 

"The  jury  returned  a  verdict  for  the  plaintiff  in  the  sum  of 
$  1 6,000,  and  defendant  brought  the  case  to  this  court  by  writ  of  error." 

Mr.  Edgar  M.  Johnson  (Mr.  George  Hoadlv  and  Mr. 
Edward  Colston  with  him  on  the  brief),  for  plaintiff  in  error. 

Mr.  Hoke  Smith,  for  defendant  in  error. 

Mr«  Justice  Gray* — This  was  an  action  against  a  railroad 
corporation  for  personal  injuries  received  on  September  16,  1881, 
by  a  passenger,  then  forty-nine  years  of  age.  The  verdict  was 
for  the  plaintiff  in  the  sum  of  $16,000,  and  the  defendant  tendered 
a  bill  of  exceptions  and  sued  out  this  writ  of  error. 

Some  of  the  exceptions  relate  to  rulings  and  instructions  on 
the  question  of  the  defendant's  liability,  and  others  to  the  measure 
of  damages.  Those  relating  to  the  defendant's  liability  present 
no  serious  difficulty. 
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There  being  evidence  tending  to  show  that  the  accident  was 
caused  by  a  worn-out  rail,  it  was,  to  say  the  least,  within  the  dis- 
cretion of  the  court  to  admit  evidence  that  the  general  condition 
of  that  portion  of  the  road  which  included  the  place  where  the 
accident  occurred  had  long  been  bad,  and  that  the  rails  had  been 
in  use  for  a  great  many  years.  Such  evidence  had  some  tendency 
to  prove  both  that  a  worn-out  rail  was  the  cause  of  the  accident, 
and  that  the  defendant  had  neglected  to  repair  the  defect.  The 
reports  made  by  the  superintendent  to  the  board  of  directors  in 
the  course  of  his  official  duty  were  competent  evidence,  as  against 
the  corporation,  of  the  condition  of  the  road. 

In  the  courts  of  the  United  States,  as  in  those  of  England,  from 
which  our  practice  was  derived,  the  judge,  in  submitting  a  case  to 
the  jury,  may,  at  his  discretion,  whenever  he  thinks  it  necessary 
to  assist  them  in  arriving  at  a  just  conclusion,  comment  upon  the 
evidence,  call  their  attention  to  parts  of  it  which  he  thinks  impor- 
tant, and  express  his  opinion  upon  the  facts ;   and  the  expression 
of  such  an  opinion,  when  no  rule  of  law  is  incorrectly  stated,  and 
all  matters  of  fact  are  ultimately  submitted  to  the  determination 
of  the  jury,  cannot   be   reviewed  on  writ  of    error.     Carver  v. 
Jackson,  4  Pet.  i,  80;   Magniac  v.  Thompson,  7  Pet.  348,  390; 
Mitchell  V,  Harmony,  13  How.  115,  131 ;  Transportation  Line  v. 
Hope,  95  U.  S.  297,  302;  Taylor  on  Evidence  (8th  ed.),  §  25. 
The  powers  of  the  courts  of  the  United  States  in  this  respect  are 
not  controlled  by  the  statutes  of  the  State  forbidding  judges  to 
express  any  opinion  upon  the  facts.     Nudd  v.  Burrows,  91  U.  S. 
426;  Code  of  Georgia,  §  3248.     The  exceptions  to  so  much  of 
the  judge's  charge  as  bore  upon  the  liability  of  the  defendant 
cannot  therefore  be  sustained. 

We  are  then  brought  to  a  consideration  of  the  exceptions 
which  relate  to  the  evidence  admitted  and  the  instructions  given 
upon  the  measure  of  damages. 

In  an  action  for  a  personal  injury,  the  plaintiff  is  entitled  to  re- 
cover compensation,  so  far  as  it  is  susceptible  of  an  estimate  in 
money,  for  the  loss  and  damage  caused  to  him  by  the  defendant's 
'^cg'igcnce,  including  not  only  expenses  incurred  for  medical 
attendance,  and  a  reasonable  sum  for  his  pain  and  suffering,  but 
also  a  fair  recompense  for  the  loss  of  what  he  would  otherwise 
have  earned  in  his  trade  or  profession,  and  has  been  deprived  of 
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the  capacity  of  earning,  by  the  wrongful  act  of  the  defendant. 
Wade  V.  Leroy,  20  How.  34 ;  Nebraska  City  v,  Campbell,  2  Black, 
590 ;  Ballou  v.  F'arnum,  1 1  Allen,  73  ;  New  Jersey  Express  Co.  v, 
Nichols,  3  Vr.  166,  and  4  Vr.  430;  Phillips  v,  London  &  South- 
western R'y,  4  Q.  B.  406,  5  Q,  B.  78,  and  5  C.  P.  280;  s.  c,  49 
Law  Journal,  233  (i). 

In  order  to  assist  the  jury  in  making  such  an  estimate,  standard 
life  and  annuity  tables,  showing  at  any  age  the  probable  duration 
of  life,  and  the  present  value  of  a  life  annuity,  are  competent  evi- 
dence. The  D.  S.  Gregory,  2  Benedict,  226,  239,  affirmed  in  9 
Wall.  513;  Rowley  v,  London  &  Northwestern  R'y,  L.  R.,  8  Exch. 
221    (2)  ;  Sauter  v.  New  York  Central  R.  R.,  66  N.  Y.  50  (3) ; 


1.  In  Phillips  V.  London  &  S.  W. 
R'j  Co.,  5  L.  R.,  C.  P.  280;  49  Law 
J.,  C.  P.  233,  42  Law  Times,  N.  S.  6, 
an  action  against  a  railway  company 
for  personal  injury  to  a  passenger,  it 
was  held  that  the  jury  in  assessing  the 
damages  may  take  into  consideration, 
besides  the  pain  and  suffering  of  the 
plaintiff,  and  the  expense  incurred  by 
him  for  medical  and  other  necessary 
attendance,  the  loss  he  has  sustained 
through  his  inability  to  continue  a 
lucrative  professional  practice. 

See  also  Phillips  v,  London  &  S. 
W.  R'y  Co.,  5  L.  R.,  Q^  B.  78,  af- 
firming 4  L.  R.,  Q^  B.  406,  where  it 
was  held  that  the  court  will  grant  a 
new  trial  in  an  action  for  personal  in- 
juries sustained  through  the  defend- 
ant's negligence,  on  the  ground  of  the 
inadequacy  of  the  damages  found  by 
the  jury,  when  it  appears  upon  the 
facts  proved  that  the  jury  must  have 
omitted  to  take  into  consideration 
some  of  the  elements  of  damage  prop- 
erly involved  in  the  plaintiff's  claim. 

2.  In  Rowley  v,  London  &  N.  W. 
R'y  Co.,  L.  R.,  8  Exch.  221,  it  was 
held  that  in  actions  under  Lord 
Campbell's  Act,  9  &  10  Vict.,  c.  93,  to 
recover  damages  for  the  benefit  of  a 
relative  to  whom  the  deceased  had 
covenanted  to  pay  an  annuity  during 
their  joint  lives,  it  is  unobjectionable 


to  direct  the  jury  that  they  may  esti- 
mate tHe  damages  to  the  annuitant  by 
calculating  what  sum  would  buy 
him  an  equally  good  annuity.  That 
sum  must  depend,  in  addition  to  other 
contingencies,  on  the  probable  dura- 
tion of  the  lives,  and  to  ascertain  that 
it  is  material  to  know  the  average 
duration  of  the  lives  of  persons  of  the 
same  age  as  the  lives  in  question. 
Such  average  and  probable  duration 
cannot  be  better  shown  than  by  prov- 
ing the  practice  of  life  assurance 
companies,  who  learn  it  by  experi- 
ence; e%idence  may  therefore  be 
given  of  such  practice,  and  tables, 
which  purport  to  show  the  average 
duration  of  the  lives  of  persons  of  all 
ages  and  the  value  of  annuities  on 
government  or  other  very  good  secu- 
rity for  such  lives,  and  to  which  those 
companies  refer  for  information,  may 
be  consulted  to  show  what  is  the  aver- 
age and  probable  duration  of  the  lives 
in  question,  and  what  is  the  present 
value  of  the  annuity,  provided  the  at- 
tention of  the  jury  is  called  to  the 
difference  in  value  between  an 
annuity  on  government  security, 
and  one  secured  by  a  personal  cove- 
nant. 

3.  Sauter  v.  N.  Y.  Central  R.  R. 
Co.,  66  N.  Y.  50,  is  reported  in  5  Am. 
Neg.  Cas.  208. 
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McDonald  v,  Chicago  &  Northwestern  R.  R.,  26  Iowa,  124,  140 
(i);  Central  R.  R.  v,  Richards,  62  Ga.  306. 

But  it  has  never  been  held  that  the  rules  to  be  derived  from 
such  tables  or  computations  must  be  the  absolute  guides  of  the 
judgment  and  the  conscience  of  the  jurj'.     On  the  contrary,  in  the 
important  and   much  considered  case  of  Phillips  v,  London  & 
Southwestern  R'y,  above  cited,  the  judges  strongly  approved  the 
usual  practice  of  instructing  the  jury  in  general  terms  to  award  a 
{air  and  reasonable  compensation,  taking  into  consideration  what 
the  plaintiff's  income  would  probably  have  been,  how  long  it  would 
have  lasted,  and  all  the  contingencies  to  which  it  was  liable ;  and  as 
strongly  deprecated  undertaking  to  bind  them  by  precise  mathemati- 
cal rules  in  deciding  a  question  involving  so  many  contingencies  in- 
capable of  exact  estimate  or  proof.    See  especially  the  opinions  of 
Lord  Justice  Brett  and  Lord  Justice  Cotton,  as  reported  in  49  Law 
Journal  (Q.  B.)  237,  238,  and  less  fully  in  5  C.  P.  291,  293. 

In  the  present  case,  it  was  not  suggested  by  the  defendant  at 
the  trial  that  the  life  tables  admitted  in  evidence  were  not  standard 
tables,  or  not  duly  authenticated.  The  only  ground  assigned  for 
the  objection  to  their  competency  was  that  *'the  plaintiff  had  not 
shown  a  case  in  which  such  evidence  is  admissible,  the  plaintiff 
not  having  been  killed  permanently  or  disabled"  —  probably 
meaning  "killed  or  permanently  disabled."  It  is  a  sufficient  an- 
swer to  this  objection,  that  there  was  evidence  from  which  the 
jury  might  conclude  that  the  plaintiff's  disability  was  permanent. 
But  the  instructions  on  the  measure  of  damages,  to  which  ex- 
ception was  taken,  cannot  be  approved. 

Those  instructions  were,  i,  that  the  plaintiff  having  lost  his 
time,  the  presumption  would  be  that  he  lost  his  salary,  and  that 
would  be  an  element  of  damage  which  the  jury  could  ascertain 
with  certainty;  and,  2,  that  the  company  was  bound  to  give  the 
plaintiff  an  annuity  of  the  amount  he  had  been  damaged  by 
the  year,  for  a  period  equal  to  the  expectation  of  his  life. 

As  the  judge  directed  the  jury  to  add  the  worth  of  such  an 
annuity  at  the  tim^e  of  the  accident  to  the  amount  allowed  for  loss 
of  time,  including  the  loss  of  salary,  it  would  seem  that  the  jury 

I.  McDonald  v,  Chicago  &  N.  W.      subsequent  decision,  29  Iowa,  170,  3 
R.  R.  Co.,  26  Iowa,  134,  is  reported      Am.  Neg.  Cas.  319. 
in  3  Am.  Neg.  Cas.  307.    See  also 
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were  permitted,  in  making  up  their  verdict,  to  take  into  considera- 
tion twice  over  the  earnings  lost  by  the  plaintiff  between  the  time 
of  the  accident  and  the  time  of  the  trial. 

But  the  second  instruction  is  open  to  the  more  serious  objection 
of  requiring  the  jury,  in  estimating  the  loss  of  future  income,  to 
conipute  the  average  amount  of  injury  to  the  plaintiff's  capacity 
each  year,  even  if  they  should  be  satisfied,  on  the  evidence  before 
them,  that  the  effect  of  that  injury  would  vary  from  year  to  year, 
and  would  be  either  greater  or  less  as  time  went  on. 

A  reference  to  the  rest  of  the  charge  rather  strengthens  than 
removes  this  objection.  At  the  beginning  of  that  part  of  the  charge 
which  relates  to  this  subject,  the  judge  told  the  jury:  "To  find 
out  what  he  was  capable  of  making,  you  must  find  out  what  he  did 
make,  and  then  how  much  his  capacity  to  do  his  former  duties 
was  injured ;  and,  having  ascertained  that,  find  out  how  old  he  is; 
then  find  out  how  much  he  is  damaged  every  year,  and  then  find 
out  from  the  table  which  you  will  have  before  you  how  much 
$1  of  annuity  to  the  end  of  his  expectation  is  worth,  and  multiply 
the  three  together."  In  the  last  paragraph  of  the  charge,  just  be- 
fore the  sentence  excepted  to,  the  judge  told  the  jury  that,  in  ar- 
riving at  the  amount  of  liability,  they  must  "find  out  what  he  has 
been  injured  by  the  year."  And  finally,  after  causing  the  annuity 
table  to  be  marked  opposite  forty-nine  years  of  age,  he  directed 
the  jury  "  to  find  a  verdict,  first,  for  the  pecuniary  damage ;  next, 
the  pain,  if  he  has  suffered  any ;  next,  the  loss  per  year ;  multiply 
by  the  amount  you  find  in  that  table,  and  add  the  three 
together." 

The  natural,  if  not  the  necessary,  effect  of  these  peremptory  in- 
structions at  the  beginning  and  end  of  dealing  with  this  matter 
would  be  to  lead  the  jury  to  understand  that  they  must  accept  the 
tables  as  affording  the  rule  for  the  principal  elements  of  their  com- 
putation, and  to  create  an  impression  on  their  minds,  which  would 
not  be  removed  by  the  incidental  observation  of  the  judge,  when 
speaking  of  the  possibility  of  the  plaintiff's  getting  well — "This 
is  only  one  mode  of  arriving  at  it" ;  especially,  as  it  was  nowhere, 
throughout  the  charge,  suggested  to  the  jury  that  they  would  be 
at  liberty,  if  they  found  difficulty  in  following  the  mathematical 
rules  prescribed  to  them,  to  estimate  the  loss  of  income  according 
to  their  own  judgment. 


Carrier  of  Persons,  585 

Life  and  annuity  tables  are  framed  upon  the  basis  of  the  average 
duration  of  the  lives  of  a  great  number  of  persons.     But  what  the 
jury  in  this  case  had  to  consider  was  the  probable  duration  of  this 
piaintifTs  life,  and  of  the  injury  to  his  capacity  to  earn  his  liveli- 
hood.   Upon  the  evidence  before  them,  it  was  a  controverted 
question  whether  that  injury  would  be  temporary  or  permanent. 
The  instruction  excepted  to,  either  taken  by  itself  or  in  connection 
\vith  the  whole  charge,  tended  to  mislead  the  jury,  by  obliging 
them  to  ascertain  the  average  injury  to  the  plaintiff's  capacity  by 
the  year,  whether  the  extent  of  that  injury  would  be  constant  or 
varying;   and  by  giving  them  to  understand  that  the  tables  were 
not  merely  competent  evidence  of  the  average  duration  of  human 
hie,  and  of  the  present  value  of  life  annuities,  but  furnished  abso* 
lute  rules  which  the  law  required  them  to  apply  in  estimating  the 
probable  duration  of  the  plaintiffs  life,  and  the  extent  of  the  injury 
which  he  had  suffered.     For  this  reason  the  judgment  is  reversed, 
and  the  case  remanded  to  the  Circuit  Court,  with  directions  to  set 
aside  the  verdict  and  to  order  a  new  trial. 


UNION    PACIFIC    RAILWAY    COMPANY   V. 

HARRIS. 

Supreme   Courts    United   States^    October   Term,  1894, 

[Reported  in  158  U.  S.  326.] 

OBSTRUCTION  ON  TRACK  — TRAIN  THROWN  FROM  TRACK  — 
INSTRUCTION.  —  In  an  action  to  recover  damages  for  injuries  sus- 
tained by  a  passenger  while  on  defendant's  train,  due  to  a  collision  with  a 

w 

coal  car  which,  on  being  unloaded,  had  escaped  from  the  side  track  and 

moved  onto  the  main  track,  overthrowing  the  cars  of  the  passenger  train 

in  which  plaintiff  was  riding,  it  was  not  error  to  instruct  the  jury  that 

•*  the  railway  company  as  to  its  passengers  is  bound  to  keep  its  track  clear 

from  obstructions  of  this  kind ;  to  see  that  the  cars  which  it  uses  on  side 

tracks  are  secured  in  place  so  that  they  will  not  come  upon  the  track  to 

overthrow  any  train  that  may  come  along." 

RELEASE.  —  Where  the  defense  sets  up  a  written  release  signed  by  plaintiff 

four  days  after  the  accident,  and  the  plaintiff  averred  that  such  release  was 

executed  by  him  when  he  was  in  pain,  and  under  the  influence  of  opiates, 

and  unable  to  enter  into  contractual  relations,  the  question  was  properly 

submitted  to  the  jury  under  instructions  from  the  court. 

Error  to  the  Circuit  Court  of  Appeals  for  the  Eighth  Circuit. 
Judirtnent  affirmed. 
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**  This  was  an  action  brought  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Colorado  by  Robert  E.  Harris  against 
the  Union  Pacific  Railway  Company  to  recover  for  personal  in- 
juries received  by  him  while  he  was  a  passenger  on  defendant's 
train.  Plaintiff  recovered  judgment  in  the  Circuit  Court  and  the 
defendant  sued  out  a  writ  of  error  from  the  Circuit  Court  of  Ap- 
peals for  the  Eighth  Circuit,  by  which  the  judgment  was  afHrmed. 
(63  Fed.  Rep.  800.)  A  writ  of  error  from  this  court  was  allowed 
and  the  cause  having  been  docketed,  motions  to  dismiss  or  affirm 
were  submitted." 

Mr.  George  G.  Vest,  for  the  motions. 

Mr.  William  Teller,  Mr.  Samuel  Shellabarger,  and  Mr. 
Jeremiah  M.  Wilson,  opposing. 

Mr.  Justice  Fuller, — The  complaint  alleged  Harris  to  be 
"a  citizen  of  the  State  of  Colorado,"  and  complained  of  "the 
Union  Pacific  Railway  Company,  defendant,  which  was  heretofore 
and  now  is  duly  chartered  and  organized  under  and  by  virtue  of 
the  laws  of  the  United  States,  and  having  its  principal  place  of 
business  in  the  city  of  Omaha  and  State  of  Nebraska,  and  is  now 
and  was  at  the  time  and  times  hereinafter  stated,  a  citizen  of  the 
State  of  Nebraska.'*  The  motion  to  dismiss  is  made  upon  the 
ground  that  the  judgment  of  the  Circuit  Court  of  Appeals  was 
final,  inasmuch  as  the  jurisdiction  was  dependent  upon  the 
opposite  parties  being  citizens  of  different  States.  As,  however, 
the  judgments  of  the  Circuit  Courts  of  Appeals  are  final  in  this 
class  of  cases  only  when  the  jurisdiction  is  dependent  "  entirely 
upon  the  opposite  parties  to  the  suit  or  controversy,  being  aliens 
and  citizens  of  the  United  States  or  citizens  of  different  States/* 
plaintiff  in  error  insists  that  this  judgment  was  not  final,  since 
the  jurisdiction  depended  not  solely  on  diverse  citizenship,  but 
also  upon  the  fact  that  plaintiff  in  error  was  a  Federal  corpora- 
tion. 

In  Northern  Pacific  Railroad  Co.  v.  Amato,  144  U.  S.  465,  a  suit 
was  brought  in  the  Supreme  Court  of  New  York  against  the  rail- 
road company  to  recover  damages  for  personal  injuries  sustained 
by  the  plaintiff,  and  was  removed  by  the  defendant  into  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  New  York 
on  the  ground  that  it  arose  under  an  act  of  Congress  in  that  the 
defendant  was  a  corporation  created  thereby,  and  a  writ  of  error 
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to  the  Circuit  Court  of  Appeals  for  the  Second  Circuit  was  sus- 
tained.    In  that  case  the  citizenship  of  the  plaintiff  was  not  men- 
tioned in  the  complaint  or  in  the  petition  for  removal,  and  the 
petition  stated  that  the  action  arose  under  an  act  of  Congress.     It 
was  accordingly  held  that  the  judgment  of  the  Circuit  Court  of 
Appeals  was  not  made  final  by  section  6  of  the  Judiciary  Act  of 
March  3,  1891,  c.  517,  26  Stat.  826.    In  the  present  case  jurisdic- 
tion was  invoked  on  the  ground  of  diverse  citizenship,  and  it  is 
said  that  that  was  the  sole  ground,  and  that  the  reference  to  the 
authority  under  which  the  corporation  was  chartered  and  organized 
was  merely  incidental,  and,  further,  that  as  the  case  did  not  in- 
volve the  validity  or  construction  of  the  charter  of  plaintiff  in  er- 
ror, no  Federal  question  arose.     It  is  not  for  us  to  inquire  why 
writs  of  error  to  Circuit  Courts  of  Appeals  in  actions  for  damages 
for  negligence  of  railroad  corporations  should  be  allowed  simply 
because  the  corporations   are  chartered  under  the  laws  of  the 
United  States,  in  a  statute  whose  object  was  to  relieve  an  overbur- 
dened court,  since  such  is  the  effect  of  the  statute  according  to  its 
plain  language.     Nevertheless,  as  plaintiff  below  appears  to  have 
really  proceeded  on  the  ground  of  diverse  citizenship,  we  think 
there  was  color  for  the  motion  to  dismiss,  although,  as  the  other 
fact  upon  which  jurisdiction  could  be  predicated  existed,  we  are 
obliged  to  overrule  it.    But  this  brings  us  to  the  motion  to  affirm, 
which,  as  we  do  not  need  further  argument,  we  proceed  to  dis- 
pose of. 

The  complaint  alleged  that  plaintiff  on  July  30,  1892,  was  a 

passenger  for  hire  upon  one  of  defendant's  coaches  in  a  train  with 

a  locomotive,  being  operated  and  conducted  by  defendant  between 

the  city  of  Georgetown  and  the  city  of  Denver,  defendant  being,  by 

the  terms  of  the  contract  of  passage,  bound  to  deliver  plaintiff  safely 

at  Denver,  and  having  undertaken  to  carry  and  convey  him  in 

safety  to  that  city,  and  to  use  due  care   and  diligence  thereabout ; 

but  that  defendant,  in  disregard  of  its  undertaking  and  promise  and 

its  duty  in  that  behalf,  carelessly  and  negligently  ran  one  or  more 

of  its  freight  cars  out  on  one  of  its  sidings,  known  as  Silver  Age 

Mill  siding,  and  negligently  left  the  same  insecure  and  unsafe,  and 

in  such  a  position  and  condition  as  to  interfere  with  the  passage 

of  the  train  of  cars,  upon  which  plaintiff  had  passage,  along  the 

main  line  of  defendant's  track,  so  that  when  the  train  upon  which 
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plaintiff  was  a  passenger  came  along  it  ran  into  this  freight  car  and 
the  injuries  complained  of  were  inflicted.  This  was  supported  by 
the  evidence,  from  which  it  also  appeared  that  the  freight  car  in 
question  was  loaded  for  the  Silver  Age  Mill  Company  with  coal 
and  was  unloaded  by  that  company's  men. 

The  defendant  in  its  answer  denied  all  negligence,  but  admitted 
"  that  it  had  standing  upon  its  side  track,  at  about  the  place  men- 
tioned in  said  complaint,  one  or  more  freight  cars ;  but  denies  that 
the  said  freight  cars  were  left  insecure  or  unsafe,  or  in  such  a  posi- 
tion as  to  interfere  with  the  passage  of  the  train  of  cars  upon  which 
this  plaintiff  was  riding."  The  answer  contained  no  allegation  or 
suggestion  that  any  other  company  had  any  control  over  the  side 
track  or  the  freight  cars,  or  that  any  other  company  was  in  any 
manner  responsible  for  the  negligence  which  resulted  in  the 
collision. 

The  Circuit  Court  charged  the  jury  that  "  there  is  no  room  for 
controversy,  notwithstanding  the  fact  that  this  car  was  delivered 
to  the  mining  company  filled  with  coal,  and  for  the  use  of  the 
mining  company,  and  that  it  would  seem  from  the  evidence  that 
after  unloading  the  car,  it  was  not  sufficiently  fastened,  in  respect 
of  the  brakes ;  perhaps  it  was  necessary  to  block  the  wheels  also 
in  such  a  place  as  that ;  but  that  whatever  was  necessary  to  keep 
it  securely  in  place  upon  the  side  track  was  not  done,  and  it 
moved  down  upon  the  track  so  as  to  overthrow  the  cars  in  the 
train  which  came  down  with  the  plaintiff.  The  act  of  negligence 
of  the  servants  of  the  mining  company  is  to  be  ascribed  to  the  de- 
fendant. In  other  words,  the  railway  company  as  to  its  passengers 
is  bound  to  keep  its  track  clear  from  obstructions  of  this  kind ;  to 
see  that  the  cars  which  it  uses  on  side  tracks  are  secured  in  place 
so  that  they  will  not  come  upon  the  track  to  overthrow  any  train 
that  may  come  along ;  and  there  seems  to  be  no  question  but  that 
the  car  in  which  plaintiff  was  riding  was  overthrown  by  the  freight 
car  coming  down  from  the  switch  or  side  track  and  onto  the  main 
track  in  collision  with  the  cars  of  the  train  which  carried  the  plain- 
tiff." 

To  the  giving  of  these  instructions  defendant  excepted.  But 
we  agree  with  the  Circuit  Court  of  Appeals  that  on  the  evidence 
and  under  the  pleadings  there  was  no  reversible  error  therein ;  and 
that  this  is  so  as  to  the  motion  at  the  conclusion  of  the  evidence 
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^y  defendant  for  an  instruction  that  the  defendant  was  not  liable, 
^iid  that  the  Silver  Age  Milling  Company  was,  if  there  were  a  lia- 
bility at  alj.  Indeed,  it  is  stated  by  the  Circuit  Court  of  Appeals 
that  it  was  conceded  on  argument  that  defendant's  negligence  was 
sufficiently  established. 

The  stress  of  the  contention  of  the  railroad  company  is  thrown, 
however,  upon  another  branch  of  the  case.     The  complaint  was 
filed  November  26,  1892,  and  the  answer  January  ii,  1893.     On 
July  8,  1893,  the  defendant  below  filed  a  supplemental  answer 
setting  up  a  written  release  in  bar  of  the  action,  executed  four 
days  after  the  accident,  to  which  supplemental  answer  a  replica- 
tion was  filed  July  11,  1893,  averring  as  ground  of  avoidance  of 
such  release  that  plaintiff's  mind  at  the  time  of  its  execution  was 
so  enfeebled  by  opiates,  shock,  and  pain  that  he  was  unable  to 
enter  into  contractual  relations;    that  the  minds  of   the  parties 
never   met   on  the   principal    subject   embraced   in   the  release, 
namely,  the  damages  for  which  the  action  was  brought ;   and  that 
the  release  was  obtained  through   misrepresentation  and  fraud. 
The  trial  commenced  July  14,  and  was  concluded,  by  the  rendition 
of  the  verdict,  on  July  17,   1893.     Upon  the  issues  joined,  the 
validity  of  the  release  was  a  matter  to  be  left  to  the  jury.     And 
although  the  bill  of  exceptions  does  not  purport  to  contain  all 
the  evidence,  it  appears  therefrom  that  there  was  evidence  tending 
to  sustain  the  replication.     Certain   exceptions   were   taken   by 
plaintiff  in  error  in  relation  to  the  admission  of  evidence  over 
objection,  and  these  were  dismissed  by  the  Circuit  Court  of  Ap- 
peals with  this  observation :  "  A  separate  statement  and  consider- 
ation of  these  exceptions  is  not  necessary  as  none  of  them  is  of 
any  general  importance.     They  have  all  been  considered   care- 
fully, and  we  are  satisfied  none  of  them  has  any  merit."     We  are 
of  the  same  opinion,  but  will  refer  by  way  of  illustration  to  two  of 
the  rulings  complained  of.     One  of  the  questions  in  the  case  was 
whether  Harris  was  bound  to  have  read  the  release  at  the  time  he 
signed  it,  and  that  involved  considering  whether  he  was  able  to 
do  so.     He  was  asked  upon  the  trial  whether  he  could  read  any 
part  of  the  release  without  spectacles,  it  being  contended  that  he 
did  not  have  his  spectacles  at  the  time  the  claim  agent  of  the 
railroad  company  interviewed  him  in  his  bed  just  after  the  acci- 
dent   The  witness  testified  that  he  could  not  read  the  fine  print 
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with  spectacles  nor  the  large  print  without ;  that  his  eyesight  was 
not  as  good  as  it  was  when  the  release  was  presented  to  him ;  but 
that  at  that  time  he  could  not  have  read  a  word  of  it  without  his 
glasses.  Again  he  was  asked:  **Were  you  at  the  time  of  sign- 
ing that  conscious  that  you  were  signing  any  agreement  other 
than  for  your  expenses  of  sickness  and  loss  of  time  for  two 
weeks?"  and  he  answered:  "That  is  what  he  told  me;  that  is 
just  what  he  told  me " ;  and  that  the  release  was  not  read  to  him 
by  the  claim  agent.  We  do  not  think  that  any  ruling  in  refer- 
ence to  this  testimony  can  be  held  as  substantially  incorrect.  The 
word  "conscious"  related  to  the  understanding  of  the  witness  at 
the  time,  and  the  question  and  answer  are  to  be  taken  with  the 
other  testimony  and  ,  the  instructions  in  the  case ;  s^id  we  find 
nothing  in  these  particulars  calculated  to  mislead  the  jury  or  to 
be  so  prejudicial  to  the  defendant  as  to  justify  complaint 

The  railway  company  moved  that  the  jury  be  instructed  that 
upon  the  evidence  the  release  was  a  complete  bar  to  the  action, 
which  instruction  the  court  .declined  to  give  and  defendant  ex- 
cepted ;  but,  as  there  was  evidence  tending  to  sustain  plaintiff's 
contention  in  relation  to  the  validity  of  the  release,  the  instruction 
was  properly  refused.  The  court  charged  the  jury  in  this  regard 
in  substance  as  follows:  "A  release  of  this  kind  is  of  the  highest 
significance  in  general  when  it  appears  that  the  situation  and  cir- 
cumstances of  the  parties  show  that  it  has  been  entered  into  with 
an  understanding  of  the  rights  of  the  parties  respectively,  and  with 
intent  to  include  all  matters  of  difference  between  them";  and 
"  that  when  the  parties  are  upon  an  equal  footing,  and  there  seems 
to  be  no  reason  to  believe  that  any  mistake  has  been  made  in  re- 
spect to  it,  that  neither  party  is  at  liberty  to  deny  the  force  and 
effect  of  what  it  may  contain ;  he  is  not  at  liberty  to  say  that  he 
did  not  read  it  or  that  he  did  not  understand  it " ;  but  that  "  when 
it  appears  that  either  party  is  in  a  situation  as  to  his  health,  phys- 
ical condition,  or  as  to  the  state  of  his  mind  that  makes  it  probable 
that  he  acted  without  deliberation,  without  an  understanding  of  the 
act  with  which  he  is  charged,  the  instrument  itself  may  be  disre- 
garded " ;  that  in  this  instance,  plaintiff  having  been  injured  July 
30,  and,  while  he  was  lying  in  bed  apparently  quite  ill,  **  was  ap- 
proached by  an  agent  of  the  defendant  company  and  was  induced 
to  sign  the  release,  which  has  been  put  in  evidence  before  you  " ; 
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and  upon  that  "  it  becomes  a  question  in  the  first  instance  whether 
he  was  in  a  condition  to  know  precisely  what  he  was  doing.     He 
seems  to  have  had  in  some  degree  and  to  some  extent  the  posses- 
sion of  his  faculties;   he  had  used  whiskey  at  the  time  of  the 
accident  or  shortly  afterwards,  and  morphine  had  been  adminis- 
tered to  him  on  several  occasions.      There  is  a  question  as  to  the 
effect  of  the  accident,  how  far  he  was  disabled  by  it,  and  as  to 
the  effect  of  the  drug  and  of  the  whiskey,  perhaps,  on  his  mind ; 
whether  he  was  then  in  a  condition  to  deal  with  such  a  subject  as 
was  presented  to  him.     If  he  was  not,  and  you  can  say  that  his 
faculties  were  in  such  a  state  that  he  could  not  comprehend  what 
he  was  doing,  and  the  force  and  effect  of  the  paper  which  he 
signed, you  may  say  he  is  not  to  be  charged  with  it" ;  "and  aside 
from  that,  if  there  was  a  misunderstanding  of  the  facts,  whether 
the  facts  were  willfully  misstated  by  the  agent  of  the  railway  com- 
pany or  not  is  not  a  very  material  question ;  but  the  question  is 
whether  the  facts  were  understood  by  both  parties";  that  upon 
that  the  agent  to  the  railroad  company  said  "  that  he  only  spoke 
in  a  general  way  of  making  a  settlement,"  and  "  his  language  was 
such  as  to  comprehend  all  matters  that  were  in  difference  between 
them,  while  plaintiff  says  that  he  was  not  asked  to  consider  nor 
did  he  consider  the  question  of  the  liability  of  the  railroad  com- 
pany to  him  for  the  injury  which  he  had  received";  and  "that 
in  reckoning  up  what  should  be  paid  to  him,  they  considered  only 
the  question  in  respect  to  his  illness,  his  doctor's  bill  and  the  like, 
and  the  loss  of  time  for  two  weeks " ;  and  if  the  jury  accepted 
"plaintiff's  account  of  the  negotiation  between  them  as  against 
that  of  the  agent  of  the  railway  company,  then  it  would  appear 
that  the  plaintiff,  at  least,  did  not  understand  the  subject-matter  of 
the  negotiation,  and  as  to  what  is  expressed  in  the  release  he  says 
that  he  did  not  read  it  and  could  not  read  it  without  his  spectacles, 
and  that  he  did  not  have  them  at  the  time  this  paper  was  given  to 
him/' 

The  court  further  instructed  the  jury  that  **  under  some  circum- 
stances a  man,  in  full  health  and  accustomed  to  the  transaction  of 
business  executing  such  a  paper  as  that,  would  not  be  at  liberty 
to  deny  his  knowledge  of  its  contents ;  but  with  one  in  the  situa- 
tion of  plaintiff,  lying  on  his  bed  and  somewhat  prostrated  by  the 
shock  which  occurred  at   the  time  of  the  accident,  he  may  be 
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excused  from  reading  it  if  he  did  not  in  fact  read  it";  "he  may 
be  excused  because  he  was  in  some  pain,  misery,  and  perhaps,  to 
some  extent,  under  the  influence  of  the  morphine  which  he  had 
taken";  and  further,  that  "if  he  understood  what  he  was  doing 
and  understood  that  he  was  making  a  settlement  of  the  whole  bus- 
iness, the  entire  matter  between  himself  and  the  railroad  company, 
then  he  is  bound  by  the  settlement  without  regard  to  the  amount 
of  money  which  he  received.  *  *  *  If  the  settlement  was 
made  with  a  full  understanding  of  the  rights  of  the  parties,  the 
plaintiff  then  being  in  a  state  of  health  to  enable  him  to  transact 
such  business,  and  upon  that  you  say  that  the  settlement  is  bind- 
ing upon  the  plaintiff,  he  is  concluded  of  this  action,  and  you  need 
make  no  further  inquiry  in  respect  of  it ;  that  is  to  say,  his  action 
cannot  be  maintained."  And  the  court  further  charged  the  jury 
that  if  they  made  an  allowance  to  the  plaintiff  they  should  deduct 
from  it  what  he  had  received. 

To  various  parts  of  the  charge  defendant  excepted,  but  we  deem 
it  unnecessary  to  go  over  these  exceptions  in  detail,  as  the  charge 
as  a  whole  was  in  accordance  with  the  great  weight  of  authority 
upon  the  subject,  and  was  correct  upon  the  issues  joined  and  the 
evidence  thereon.  Chicago,  R.  I.  &  Pac.  R*y  v.  Lewis,  109  111. 
120;  Bliss  V.  New  York  Cent.  &  Hudson  River  R.  R.,  160  Mass. 
447;  Mullen  V.  Old  Colony  R.  R.,  127  Mass.  86;  Chicago,  R.  I. 
&  Pac.  R.  R.  V.  Doyle,  18  Kan.  58;  Lusted  v.  Chicago  &  N.  W. 
R.  R.,  71  Wis.  391 ;  Dixon  v.  Brooklyn  City  &  Newton  R.  R-,  100 
N.  Y.  170  (i) ;  Illinois  Central  R.  R.  v,  Welch,  32  lU.  183;  Ma- 
teer  v.  Missouri  Pac.  R'y,  105  Mo.  320;  Stone  v.  Chicago  &  West 
Mich.  R.  R.,  66  Mich.  76;  Smith  v.  Occidental  &  Oriental  Steam- 
ship Co.,  99  Cal.  462. 

Judgment  affirmed. 

I.  Dixon  V,  Brooklyn  City  &  N.  R.  R.  Co.,  100  N.  Y.  170,  is  reported  in  5 
Am.  Neg.  Cas.  249. 
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PENNSYLVANIA  COMPANY  V.  ROY. 

Supreme    Court,  United  States,  October    Term,  1880, 

[Reported  in  102   U.  S.  451. J 

CARRIER  OF  PASSENGERS.-— A  carrier  of  passengers  is  required  to 
observe  the  utmost  caution  characteristic  of  verj  careful,  prudent  men, 
and  is  responsible  for  injuries  received  hj  passengers  in  the  course  of  their 
transportation  which  might  have  been  avoided  or  guarded  against  bj  the 
exercise  upon  his  part  of  extraordinary  vigilance,  aided  by  the  highest 
skill.  And  this  duty  extends  to  all  the  agencies  or  means  employed  by 
him  in  the  transportation  of  passengers.  He  must  provide  cars  or 
vehicles  adequate,  that  is,  sufficiently  secure  as  to  strength  and  other 
requisites,  for  safe  conveyance  of  passengers,  and  for  the  slightest  negli- 
gence or  fault  in  this  regard  from  which  injury  results  to  the  passenger, 
he  is  liable  in  damages. 

FALL  OF  BERTH  IN  SLEEPING  CAR  — LIABILITY  OF  RAILROAD 
COMPANY.— Where  plaintiff  bought  a  ticket  from  defendant,  for  pas- 
sage on  its  train,  and  also  a  ticket  from  a  sleeping  car  company,  for  a  berth 
in  one  of  its  sleeping  cars  constituting,  at  the  time,  a  part  of  defendant's 
train,  and  while  in  the  sleeping  car  he  was  injured  by  the  fall  of  a  berth, 
defendant  was  liable  for  the  injuries,  it  being  held  that  for  the  purposes  of 
the  contract  under  which  defendant  undertook  to  carry  plaintiff  over  its 
line,  and  in  view  of  its  obligation  to  use  only  cars  that  were  adequate  for 
safe  conveyance,  the  sleeping  car  company,  its  conductor,  and  porter,  were, 
in  law,  the  servants  and  employees  of  the  railroad  company,  and  that  their 
negligence,  or  the  negligence  of  either  of  them,  as  to  any  matters  involv- 
ing the  safety  or  security  of  passengers  while  being  conveyed,  was  the 
negligence  of  the  defendant. 

DAMAGES  — EVIDENCE  — REVERSIBLE  ERROR.  — It  was  error  to 
permit  plaintiff  to  give  the  number  and  ages  of  his  children,  as  plaintiff 
being  entitled  only  to  compensatory  damages,  such  evidence  was  irrele- 
vant, and  calculated  to  prejudice  the  jury  on  the  question  of  damages. 

Error  to  the  Circuit  Court'  of  the  United  States  for  the  North- 
cm  District  of  Illinois.  The  facts  appear  in  the  opinion.  Judg- 
ment  reversed. 

Mr,  J.  T.  Brooks  and  Mr.  George  Willard,  for  plaintiff  in 

error. 

Mr.  John  Van  Arman,  for  defendant  in  error. 

Mr*  Justice  Harlan. — This  is  a  writ  of  error  from  a  judg- 
ment for  the  sum  of  $10,000,  the  amount  assessed  as  damages 
sustained  by  the  defendant  in  error,  in  consequence  of  personal 
injuries  received  while  riding,  as  a  passenger,  in  a  sleeping  car 
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which  belonged  to  the  Pullman  Palace  Car  Company,  but  con- 
stituting, at  the  time  the  injuries  were  received,  a  part  of  a  train 
of  cars  managed  and  controlled  by  the  Pennsylvania  Company,  as 
lessee  and  operator  of  the  Pittsburg,  Fort  Wayne,  tnd  Chicago 
Railway.  The  action  was  commenced  in  the  Supreme  Court  of 
Cook  county,  Illinois,  against  the  Pennsylvania  Company,  the 
Pittsburg,  Fort  Wayne,  and  Chicago  Railroad  Company,  and  the 
Pullman  Palace  Car  Company.  It  was  subsequently  dismissed  by 
the  plaintiff  against  all  the  defendants  except  the  Pennsylvania 
Company,  and  then  removed  for  trial  into  the  Circuit  Court 
of  the  United  States  for  the  Northern  District  of  Illinois,  where 
the  judgment  complained  of  was  rendered. 

The  facts  set  forth  in  the  bill  of  exceptions,  so  far  as  it  is  ma* 
terial  to  detail  them,  are  these: — 

On  the  5th  of  June,  1876,  Roy,  the  defendant  in  error,  pur- 
chased at  the  office  of  the  lessee  company,  in  the  city  of  Chicago, 
a  "first-class  railroad  ticket"  from  that  city  to  Philadelphia,  over 
the  line  of  that  company,  paying  therefor  the  sum  of  $14.40.  At 
the  same  time  and  place,  and  of  the  same  person,  he  purchased  a 
sleeping  car  ticket,  issued  by  the  Pullman  Palace  Car  Company, 
for  the  route  between  the  same  cities,  and  for  that  ticket  he  paid 
the  additional  sum  of  $5.  He  took  the  train  the  same  day,  going 
immediately  into  the  section  of  the  sleeping  car  corresponding  to 
his  ticket. 

The  next  morning,  at  Alliance,  Ohio,  'upon  the  invitation  of  a 
friend,  travelling  upon  the  same  train,  he  entered  the  sleeping  car 
in  which  that  friend  was  riding,  and  there  engaged  with  him  in  con- 
versation. While  so  engaged,  the  upper  berth  of  the  section  in 
which  they  were  sitting  fell.  Thereupon  the  porter  of  the  sleeping 
car  came  at  once  and  put  up  the  berth,  saying  it  would  not  fall 
again.  Shortly  thereafter  the  berth  fell  a  second  time,  striking 
the  plaintiff  upon  the  head,  injuring  his  brain,  incapacitating  him 
from  pursuing  his  vocation,  and  necessitating  medical  treatment. 

After  the  second  falling  of  the  berth,  the  brace  or  arm  support- 
ing it  was  found  to  be  broken. 

The  evidence  introduced  by  the  plaintiff  tended  also  to  show 
that  the  Pennsylvania  Company  provided  cars  in  which  passengers 
having  railroad  tickets  could  ride  without  purchasing  a  sleeping 
car  ticket ;  that  Roy  had  much  experience  in  travelling,  and  would 
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have  gone  into  one  of  those  cars  had  he  not  purchased  a  sleeping 
car  ticket;  that  at  the  time  he  purchased  it  he  did  not  know  what 
company  ran  the  sleepers,  but  upon  taking  the  train  he  ascer- 
tained it  was  a  Pullman  car;  that  the  Pullman  Palace  Car  Company 
was  engaged  in  furnishing  cars  to  be  run  in  the  trains  of  rail- 
road companies ;  that,  besides  the  general  conductor  of  the  train, 
there  was  a  conductor,  in  uniform,  and  a  porter,  whose  duty  it  was 
to  make  up  the  berths  and  attend  to  the  wants  of  passengers  occu- 
pying the  sleeping  car. 

Upon  the  trial  the  plaintiff  introduced  a  time  and  distance  card 
of  the  defendant  corporation,    issued,   published,  and  circulated 
by  that  company   during   the  year  1876,   prior  to  the  date   of 
his  injuries.     That   card,   referring  to   the   "  Fort  Wayne   and 
Pennsylvania  R.    R.  line,"   stated  that  three  express  trains  left 
Chicago  daily,  one  *'  with  popular   vestibule   sleeping  car,*  one 
"with  drawing-room  hotel  car,*   and   one  *'  with   drawing-room 
sleeping  car**      It   gave   notice   that  **  passage,   excursion,   and 
sleeping  car  tickets  "  could  be  purchased  at  the  defendant  com-^ 
pany's  office  in  Chicago.     Referring  to  the  **  Fort  Wayne  and 
Pennsylvania  line,"  the  same  card  announced  that  "  no  road  offers 
equal  facilities  in  the  number  of  through  trains,  equipped  with 
Pullman  palace  sleeping  cars!*     It  states,  among  the  advantages 
of  the  "  Pittsburg,  Fort  Wayne,  and  Pennsylvania  through  line," 
that  the  latter  was  the  "  only  line  running  three  through  trains, 
with  Pullman  palace  cars!*  and  "  the  only  line  running  sleeping 
cars  from  Chicago  and  intermediate  stations  to  Philadelphia  with- 
out charge."     The  same  card  gave  the  rates  charged  for  berths 
and  sections  in  Pullman  sleeping  cars  from  Chicago  to  points  east 
of  that  city. 

The  defendant,  to  maintain  the  issues  on  its  part,  offered  to 
prove — 

I.  That  the  sleeping  car  in  which  the  accident  occurred,  and  all 
the  sleeping  cars  then  and  theretofore  on  the  defendant's  line,  since 
the  27th  of  January,  1870,  were  owned  by  the  Pullman  Palace  Car 
Company,  a  corporation  of  the  State  of  Illinois,  and  not  by  the 
defendant ;  that  said  sleeping  cars  were  run  in  the  same  trains  with 
the  defendant's  cars ;  that  holders  of  railroad  tickets  were  entitled 
to  ride  in  said  sleeping  cars,  provided  they  also  held  sleeping  car 
tickets. 


59(5  AMERICAN  Negligence  Cases. 

2.  That  the  Pullman  Palace  Car  Company,  and  it  only,  issued 
tickets  for  sale,  entitling  passengers  to  ride  in  said  sleeping  cars ; 
that  such  tickets  were  plainly  distinguishable  from  railroad  tickets, 
and  were  sold  at  offices  established  by  said  company,  and  indicated 
as  places  for  the  sale  of  such  tickets ;  that  the  plaintiff  purchased 
the  sleeping  car  ticket  of  the  same  person  of  whom  he  bought  the 
railroad  ticket ;  that  the  office  where  purchased  indicated  by  plain 
lettering  upon  its  door  that  it  was  a  place  for  the  sale  of  Pullman 
Palace  Car  Company  tickets,  as  well  as  railroad  tickets. 

3.  That  the  Pullman  Palace  Car  Company  employed  persons  to 
take  charge  of  its  cars,  and  the  latter,  whilst  in  use,  were  in  the 
immediate  charge  of  a  conductor  and  a  porter  employed  by  that 
company ;  that  such  conductor  and  porter  were  the  only  persons 
who  had  authority  to  manage  and  control  the  interior  of  said  cars, 
and  the  berths  and  seats  and  the  appurtenances  thereto. 

To  this  proof  the  plaintiff  objected,  and  the  objection  was  sus- 
tained, to  which  ruling  the  company  excepted. 

The  court  thereupon  charged  the  jury  that  the  proof  tended  "to 
show  that  the  injury  was  received  by  reason  of  the  negligence  of 
the  defendant's  agents  or  servants,  or  by  some  negligence  in  the 
construction  of  the  car  in  which  the  plaintiff  was  riding."  To  that 
charge  the  company  at  the  time  excepted,  upon  the  ground  that  it 
was  unsupported  by  the  testimony,  and  because  it  assumed  as  a 
fact  that  the  persons  in  charge  of  the  sleeping  car  were  the  com- 
pany's agents  or  servants. 

The  court  further  charged  the  jury  that  "the  defendant  has 
offered  in  your  presence  to  prove  that  the  car  in  which  the  plain- 
tiff was  injured  was  not  the  car  or  the  actual  property  of  the 
defendant,  but  was  the  property  of  another  corporation.  But  I 
instruct,  as  a  part  of  the  law  of  this  case,  that  if  the  car  composed 
a  part  of  the  train  in  which  the  plaintiff  and  other  passengers  were 
to  be  transported  upon  their  journey,  and  the  plaintiff  was  injured 
while  in  that  car,  without  any  fault  of  his  own,  and  by  reason  either 
of  the  defective  construction  of  the  car  or  by  some  negligence  on 
the  part  of  those  having  charge  of  the  car,  then  the  defendant  is 
liable." 

To  that  charge  also  the  defendant  excepted. 

We  are  of  opinion  that  there  was  no  substantial  error,  either 
in  excluding  the  evidence  offered  by  the  defendant,  or  in  the 
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charge  to  the  jury.     The  court  only  applied  to  a  new  state  of  facts, 
principles  very  generally  recognized  as  fundamental  in  the  law  of 
passenger  carriers.     Those  thus  engaged  are  under  an  obligation, 
arising  out  of  the  nature  of  their  employment,  and,  on  grounds  of 
public  policy,  vigorously  enforced,  to  provide  for  the  safety  of 
passengers  whom  they  have  assumed,  for  hire,  to  carry  from  one 
place  to  another.     In  Philadelphia  &  Reading  R.  R.  Co.  v.  Derby, 
14  How.  468  ( I ),  It  was  said  that  when  carriers  undertake  to  con- 
vey persons  by  the  powerful  and  dangerous  agency  of  steam, 
public  policy  and  safety  require  that  they  be  held  to  the  greatest 
possible  care  and  diligence, — that  the  personal  safety  of  passengers 
should  not  be  left  to  the  sport  of  chance,  or  the  negligence  of 
careless  agents.     This  doctrine  was  expressly  affirmed  in  Steam- 
boat New  World  v.  King,    16   How.  469   (2).      In  Stokes  v, 
Saltonstall,  13  Pet.  181  (3),  affirming  the  decision  of  Mr.  Chief 
Justice  Taney  on  the  circuit,  we  said,  that  although  the  carrier 
does  not  warrant  the  safety  of  the  passengers,  at  all  events,  yet  his 
andertaking  and  liability,  as  to  them,  go  to  the  extent  that  he  or 
his  agents,  where  he  acts  by  agents,  shall  possess  competent  skill, 
and,  as  far  as  human  care  and  foresight  can  go,  he  will  transport 
them  safely.     The  principles  there  announced  were  approved  in 
Railroad  Co.  z/.  Pollard,  22  Wall.  341  (4),  where,  speaking  by  the 
present  Chief  Justice,  we  said  that  we  saw  no  necessity  for  recon- 
sidering Stokes  V.  Saltonstall. 

These  and  many  other  adjudged  cases,  cited  with  approval  in 
elementary  treatises  of  acknowledged  authority,  show  that  the  car- 
rier is  required,  as  to  passengers,  to  observe  the  utmost  caution 
characteristic  of  very  careful,  prudent  men.     He  is  responsible  for 
injuries  received  by  passengers  in  the  course  of  their  transportation 
which  might  have  been  avoided  or  guarded  against  by  the  exercise 
upon    his  part  of  extraordinary  vigilance,  aided  by  the  highest 
slcilL     And  this  caution  and  vigilance  must  necessarily  be  extended 
to  all  the  agencies  or  means  employed  by  the  carrier  in  the  trans- 
portation of  the  passenger.     Among  the  duties  resting  upon  him 
is  the  important  one  of  providing  cars  or  vehicles  adequate,  that 

T,    Reported  on  page  602,  post.  4.  New  Jersey  R.  R.  Co.  f.  Pollard. 

2-    Reported  on  page  616,  post,  22  Wall.  341,  is  reported  in  7  Am. 

3.    Stokes  V.  Saltonstall,  13  Pet.  181,  Neg.  Cas.  335. 
i«  reported  in  7  Am.  Neg.  Cas.  297. 
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is,  sufficiently  secure  as  to  strength  and  other  requisites,  for  the 
safe  conveyance  of  passengers.  That  duty  the  law  enforces  with 
great  strictness.  For  the  slightest  negligence  or  fault  in  this  re- 
gard, from  which  injury  results  to  the  passenger,  the  carrier  is 
liable  In  damages.  These  doctrines  to  which  the  courts,  with  few 
exceptions,  have  given  a  firm  and  steady  support,  and  which  it  is 
neither  wise  nor  just  to  disturb  or  question,  would,  however,  lose 
much,  if  not  all,  of  their  practical  value,  if  carriers  are  permitted 
to  escape  responsibility  upon  the  ground  that  the  cars  or  vehicles 
used  by  them,  and  from  whose  insufficiency  injury  has  resulted  to 
the  passenger,  belong  to  others. 

The  undertaking  of  the  railroad  company  was  to  carry  the  de- 
fendant in  error  over  its  line  in  consideration  of  a  certain  sum,  if 
he  elected  to  ride  in  what  is  known  as  a  first-class  passenger  car 
with  the  privilege,  nevertheless,  expressly  given  in  its  published 
notices,  of  riding  in  a  sleeping  car,  constituting  a  part  of  the 
carrier's  train,  for  an  additional  sum  paid  to  the  company  owning 
such  car. 

As  between  the  parties  now  before  us,  it  is  not  material  that 
the  sleeping  car  in  question  was  owned  by  the  Pullman  Palace  Car 
Company,  or  that  such  company  provided  at  its  own  expense  a 
conductor  and  porter  for  such  car,  to  whom  was  committed  the  im- 
mediate control  of  its  interior  arrangements.  The  duty  of  the 
railroad  company  was  to  convey  the  passenger  over  its  line.  In 
performing  that  duty,  it  could  not,  consistently  with  the  law  and 
the  obligations  arising  out  of  the  nature  of  its  business,  use  cars 
or  vehicles  whose  inadequacy  or  insufficiency,  for  safe  conveyance, 
was  discoverable  upon  the  most  careful  and  thorough  examina- 
tion. If  it  chose  to  make  no  such  examination,  or  to  cause  it  to 
be  made ;  if  it  elected  to  reserve  or  exercise  no  such  control  or 
right  of  inspection,  from  time  to  time,  of  the  sleeping  cars  which 
it  used  in  conveying  passengers,  as  it  should  exercise  over  its  own 
cars,  —  it  was  chargeable  with  negligence  or  failure  of  duty.  The 
law  will  conclusively  presume  that  the  conductor  and  porter, 
assigned  by  the  Pullman  Palace  Car  Company  to  the  control  of  the 
interior  arrangements  of  the  sleeping  car  in  which  Roy  was  riding 
when  injured,  exercised  such  control  with  the  assent  of  the  railroad 
company.  For  the  purposes  of  the  contract  under  which  the 
railroad   company  undertook  to  carry  Roy  over  its  line,  and,  in 
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view  of  its  obligation  to  use  only  cars  that  were  adequate  for  safe 
conveyance,  the  sleeping  car  company,  its  conductor  and  porter, 
were,  in  law,  the  servants  and  employees  of  the  railroad  company. 
Their  negligence,  or  the  negligence  of  either  of  them,  as  to  any 
matters  involving  the  safety  or  security  of  passengers  while  being 
conveyed,  was  the  negligence  of  the  railroad  company.  The  law 
will  not  permit  a  railroad  company,  engaged  in  the  business  of 
carrying  persons  for  hire,  through  any  device  or  arrangement  with 
a  sleeping  car  company  whose  cars  are  used  by  the  railroad  com- 
pany, and  constitute  a  part  of  its  train,  to  evade  the  duty  of  pro- 
viding proper  means  for  the  safe  conveyance  of  those  whom  it  has 
agreed  to  convey.  2  Kent,  Com.  600,  12th  ed. ;  2  Parsons, 
Contracts,  218,  219,  6th  ed. ;  Story,  Bailments,  §§  601,  601  a, 
602 ;  Cooley,  Torts,  642 ;  Wharton,  Negligence,  2d  ed.,  §  627 
et  seq.;  Chitty,  Carriers,  256  et  seq.y  and  cases  cited  by  the 
authors. 

It  is  also  an  immaterial  circumstance  that  Roy,  when  injured, 
was  not  sitting  in  the  particular  sleeping  car  to  which  he  had  been 
originally  assigned.  His  right,  for  a  time,  to  occupy  a  seat  in  the 
car  in  which  his  friend  was  riding  was  not,  and,  under  the  facts 
disclosed,  could  not  be  questioned. 

Whether  the  Pullman  Palace  Car  Company  is  not  also  and 
equally  liable  to  the  defendant  in  error,  or  whether  it  may  not 
be  liable  to  the  railroad  company  for  any  damages  which  the 
latter  may  be  required  to  pay  on  account  of  the  injury  com- 
plained of,  are  questions  which  need  not  be  here  considered. 
That  corporation  was  dismissed  from  the  case,  and  it  is  not  nec- 
essary or  proper  that  we  should  now  determine  any  question  be- 
tween it  and  others. 

Upon  the  trial  below,  the  plaintiff  was  allowed,  against  the 
objection  of  the  defendant,  to  make  proof  as  to  his  financial  con- 
dition, and  to  show  that,  after  being  injured,  his  sources  of  income 
ivere  very  limited. 

This  evidence  was  obviously  irrelevant.  The  plaintiff,  in  view 
of  the  pleadings  and  evidence,  was  entitled  to  compensation,  and 
nothing  more,  for  such  damages  as  he  had  sustained  in  conse- 
quence of  injuries  received.  But  the  damages  were  not,  in  law, 
dependent  in  the  slightest  degree  upon  his  condition  as  to  wealth 
or  poverty.     It  is  manifest,  however,  from  the  record,  that  the 
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learned  judge  who  presided  at  the  trial  subsequently  recognized 
the  error  committed  in  the  admission  of  that  testimony.  After 
charging  the  jury  that  the  measure  of  plaintiff's  damages  was  the 
pecuniary  loss  sustained  by  him  in  consequence  of  the  injuries 
received,  and  after  stating  the  rules  by  which  such  loss  should  be 
ascertained,  the  court  proceeded :  "  But  the  jury  should  not  take 
into  consideration  any  evidence  touching  the  plaintiffs  pecuniary 
condition  at  the  time  he  received  the  injury,  because  it  is  wholly 
immaterial  how  much  a  man  may  have  accumulated  up  to  the 
time  he  is  injured ;  the  real  question  being,  how  much  his  ability 
to  earn  money  in  the  future  has  been  impaired." 

Notwithstanding  this  emphatic  direction  that  the  jury  should 
exclude  from  consideration  any  evidence  in  relation  to  the  pecun- 
iary condition  of  the  plaintiff,  the  contention  of  the  defendant  is, 
that  the  original  error  was  not  thereby  cured,  and  that  we  should 
assume  that  the  jury,  disregarding  the  court's  peremptory  instruc- 
tions, made  the  poverty  of  the  plaintiff  an  element  in  the  assess- 
ment of  damages ;  and  this,  although  the  record  discloses  nothing 
justifying  the  conclusion  that  the  jury  disobeyed  the  directions  of 
the  court.  To  this  position  we  cannot  assent,  although  we  are 
referred  to  some  adjudged  cases  which  seem  to  announce  the 
broad  proposition  that  an  error  in  the  admission  of  evidence 
cannot  afterwards  be  corrected  by  instructions  to  the  jury,  so  as  to 
cancel  the  exception  taken  to  its  admission.  But  such  a  rule 
would  be  exceedingly  inconvenient  in  practice,  and  would  often 
seriously  obstruct  the  course  of  business  in  the  courts.  It  cannot 
be  sustained  upon  principle,  or  by  sound  reason,  and  is  against 
the  great  weight  of  authority.  The  charge  from  the  court  that 
the  jury  should  not  consider  evidence  which  had  been  improperly 
admitted,  was  equivalent  to  striking  it  out  of  the  case.  The  ex- 
ception to  its  admission  fell  when  the  error  was  subsequently  cor- 
rected by  instructions  too  clear  and  positive  to  be  misunderstood 
by  the  jury.  The  presumption  should  not  be  indulged  that  the 
jury  were  too  ignorant  to  comprehend  or  were  too  unmindful  of 
their  duty  to  respect  instructions  as  to  matters  peculiarly  within 
the  province  of  the  court  to  determine.  It  should  rather  be,  so 
far  as  this  court  is  concerned,  that  the  jury  were  influenced  in 
their  verdict  only  by  legal  evidence.  Any  other  rule  would  make 
it  necessary  in  every  trial,  where  an  error  in  the  admission  of  proof 
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is  committed,  of  which  error  the  court  becomes  aware  before  the 
final  submission  of  the  case  to  the  jury,  to  suspend  the  trial,  dis- 
charge the  jury,  and  commence  anew.  A  rule  of  practice  leading 
to  such  results  cannot  meet  with  approval. 

There  was,  however,  an  error  committed  upon  the  trial,  to  which 
exception  was  duly  taken,  but  which  does  not  seem  to  have  been 
remedied  by  any  portion  of  the  charge  appearing  in  the  bill  of  ex- 
ceptions.   The  plaintiff  was  permitted,  against  the  objection  of  the 
defendant,  to  give  the  number  and  ages  of  his  children, — a  son  ten 
years  of  age,  and  three  daughters  of  the  ages,  respectively,  of 
fourteen,  seventeen,  and  twenty-one.     This  evidence  does  not  ap- 
pear to  have  been  withdrawn  from  the  consideration  of  the  jury. 
It  certainly  had  no  legitimate  bearing  upon  any  issue  in  the  case. 
The  manifest  object  of  its  introduction  was  to  inform  the  jury  that 
the  plaintiff  had  infant  children  dependent  upon  him  for  support, 
and,  consequently,  that  his  injuries  involved  the  comfort  of  his 
family.    This  proof,  in  connection  with  the  impairment  of  his  abil- 
ity to  earn  money,  was  well  calculated  to  arouse  the  sympathies  of 
the  jury,  and  to  enhance  the  damages  beyond  the  amount  which 
the  law  permitted ;  that  is,  beyond  what  was,  under  all  the  circum- 
stances, a  fair  and  just  compensation  to  the  person  suing  for  -the 
injuries  received  by  him.    How  far  the  assessment  of  damages  was 
controlled  by  this  evidence  as  to  the  plaintiff's  family  it  is  impos- 
sible to  determine  with  absolute  certainty ;  but  the  reasonable  pre- 
sumption is  that  it  had  some  influence  upon  the  verdict. 

The  court,  in  a  manner  well  calculated  to  attract  the  attention 
oi  the  jury,  withdrew  from  their  consideration  the  evidence  in  re- 
gard to  the  financial  condition  of  the  plaintiff ;  but  as  nothing  was 
said  by  it  touching  the  evidence  as  to  the  ages  of  his  children, 
they  had  the  right  to  infer  that  the  proof  as  to  those  matters  was 
not  withdrawn,  and  should  not  be  ignored  in  the  assessment  of 
damages. 

For  this  error  alone  the  judgment  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 
So  ordered. 
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PHILADELPHIA  AND  READING  RAILROAD 

COMPANY    V.  DERBY. 

Supreme  Court,  United  States,  December  Term,  1862, 
[Reported  in  14  How.  (55  U.  S.)  468.] 

PERSON  RIDING  ON  LOCOMOTIVE  BY  INVITATION— COLLI- 
SION —  FREE  PASSENGER  —  INSTRUCTION.  —  In  an  action  to  re- 
cover damages  for  injuries  sustained  in  a  collision  on  defendant's  railroad,  it 
was  proper  to  instruct  the  jurj,  that,  if  the  plaintiff  was  lawfully  on  the 
road  at  the  time  of  the  collision,  and  the  collision  and  consequent  injury  to 
him  were  caused  by  the  gross  negligence  of  one  of  the  servants  of  the 
defendants,  then  and  there  employed  on  the  road,  he  was  entitled  to  re- 
cover, notwithstanding  the  circumstances  that  the  plaintiff  was  a  stockholder 
in  the  company,  riding  by  invitation  of  the  president,  paying  no  £sre,  and 
not  in  the  usual  passenger  cars  (i). 

EMPLOYEE  DISOBEYING  ORDERS— DEFENSE.— The  fact  that  the 
engineer  having  the  control  of  the  colliding  locomotive  was  forbidden  to 
run  on  that  track  at  the  time,  and  had  acted  in  disobedience  to  such 
orders,  was  no  defense  to  an  action  for  damages  for  injuries  sustained  in 
such  collision. 

LIABILITY  OF  MASTER  FOR  ACT  OF  SERVANT.— A  master  is 
liable  for  the  tortious  acts  of  his  servant,  when  done  in  the  course  of  his 
employment,  although  they  may  be  done  in  disobedience  of  his  master's 
orders. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  of  Pennsyl- 
vania. It  was  an  action  on  the  case  brought  by  Derby,  for  an 
injury  suffered  upon  the  railroad  of  the  plaintiff  in  error,  yudg-- 
ment  affirmed. 

The  declaration,  in  ten  counts,  was,  in  substance,  that  on  June 
15,  1848,  the  defendants,  being  the  owners  of  the  railroad,  and  of 
a  certain  car  engine  called  the  Ariel,  received  the  plaintiff  into  the 
said  car,  to  be  safely  carried  therein,  upon  and  over  the  said  rail- 
road, whereby  it  became  the  duty  of  the  defendants  to  use  proper 
care  and  diligence  that  the  plaintiff  should  be  safely  and  securely 
carried,  yet,  that  the  defendants,  not  regarding  their  duty  in  that 
behalf,  conducted  themselves  so  negligently  by  their  servants, 

I.  See  also  Steamboat  New  World  and  Grand  Trunk  R'y  r.  Stevens,  95 
7'.  King,  16  How.  469;  N.  Y.  Central  U.  S.  655  (cases  next  reported  herein), 
R.  R.  Co.  t/.  Lockwood^  17  Wall.  357^      on  the  question  relating  to  free 
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that,  by  reason  of  such  negligence,  while  the  car  engine  Ariel  was 
upon  the  road,  and  the  plaintiff  therein,  he  was  precipitated  there- 
from upon  the  ground,  and  greatly  injured.  Defendants  pleaded 
not  guilty. 

On  April  22,  1 85 1,  the  cause  came  on  to  be  tried,  and  the  evi- 
dence was,  in  substance,  as  follows: — 

In  the  month  of  June,  1848,  the  plaintiff,  being  a  stockholder 
in  the  said  railroad  company,  came  to  the  city  of  Philadelphia  for, 
the  purpose  of  inquiring  into  its  affairs,  on  his  own  account  and  as 
the  representative  of  other  stockholders.  On  the  15th  of  June, 
1848,  the  plaintiff  accompanied  John  Tucker,  Esq.,  the  president 
of  the  said  company,  over  the  railroad,  for  the  purpose  of  view- 
ing it  and  the  works  of  the  company. 

They  proceeded  in  the  ordinary  passenger  train  of  the  com- 
pany, from  the  city  of  Philadelphia  (the  plaintiff  paying  no  fare 
for  his  passage),  as  far  as  the  city  of  Reading. 

On  arriving  at  Reading,  the  plaintiff  inspected  the  machine 
shops  of  the  defendants,  there  situate,  and  remained  for  that  pur- 
pose about  half  an  hour  after  the  departure  ot  the  passenger  train 
toward  Pottsville,  which  latter  place  is  about  the  distance  of 
ninety-two  miles  from  Philadelphia. 

By  order  of  Mr.  Tucker,  a  small  locomotive  car  engine  called 
the  Ariel,  was  prepared  for  the  purpose  of  carrying  the  plaintiff 
and  Mr.  Tucker  further  up  the  road.  This  engine  was  not  con- 
structed, or  used,  for  the  business  of  the  said  defendants,  but  was 
kept  for  the  use  of  the  president  and  other  officers  of  the  company, 
their  friends  and  guests. 

On  this  engine,  the  plaintiff  and  Mr.  Tucker,  accompanied  by 
the  engineer  and  fireman,  and  a  paymaster  of  defendants,  pro- 
ceeded, following  the  passenger  train,  until  they  reached  Port 
Clinton,  a  station  on  the  line  of  the  railroad. 

After  leaving  Port  Clinton,  when  about  three  miles  distant  from 
it,  going  round  a  curve,  the  passengers  on  the  Ariel  saw  another  en- 
gine called  the  Lycoming,  of  which  S.  P.  Jones  was  the  conductor, 
approaching  on  the  same  track.  The  engineer  of  the  Ariel 
immediately  reversed  his  engine,  and  put  down  the  break.  Mr. 
Tucker,  the  plaintiff,  and  the  fireman,  jumped  from  the  Ariel,  to 
avoid  the  impending  collision.  After  they  had  jumped,  the 
engineer  also  left  the  Ariel,  having  done  all  he  could  do  to  stop 
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it.  The  plaintiff,  in  attempting  to  jump,  fell,  and  received  the  in- 
jury of  which  he  complains. 

The  engineer  of  the  Lycoming,  when  he  saw  the  approach  of 
the  Ariel,  reversed  his  engine  and  put  down  the  brake.  He  did 
not  leave  the  Lycoming  till  after  the  collision.  At  the  time  of  the 
collision,  the  Lycoming  was  backing.  The  engines  were  but 
slightly  injured  by  it. 

On  the  night  of  the  14th  or  the  morning  of  the  15th  of  June,  a 
bridge,  on  the  line  of  the  railroad  above  Port  Clinton,  was  burnt. 
In  consequence  of  this,  one  of  the  tracks  of  the  railroad  was 
blocked  up  by  empty  cars  returning  to  the  mines,  and  stopped  by 
the  destruction  of  the  bridge.  For  this  reason  a  single  track  only 
could  be  used  for  the  business  of  the  road  between  Port  Clinton 
and  the  burnt  bridge. 

Lewis  Kirk,  an  ofHcer  of  the  said  company  (master  machinist 
and  foreman),  went  on  in  the  passenger  cars  from  Reading,  toward 
Pottsville,  informing  the  plaintiff  and  Mr.  Tucker,  that  he  would 
give  the  proper  orders  to  have  the  track  kept  clear  for  the  Ariel. 
On  arriving  at  Port  Clinton  he  did  give  an  order  to  Edward  Burns, 
dispatcher  at  Port  Clinton  (an  ofHcer  of  said  company,  charged 
with  the  duty  of  controlling  the  starting  of  engines),  that  no  car 
should  be  allowed  to  go  over  the  road  until  he,  the  said  Kirk,  returned. 

This  order  was  communicated  in  express  terms  by  Burns  to 
Jones,  the  conductor  of  the  Lycoming.  Jones  replied  that  he 
would  go,  and  would  take  the  responsibility,  and,  contrary  to  his 
orders,  did  go  up  the  road  toward  the  burnt  bridge,  and  on  his 
return  met  the  Ariel,  and  the  collision  ensued,  as  above  stated. 
Jones  had  the  reputation  of  being  a  careful  and  competent  person^ 
no  previous  disobedience  of  orders  by  him  had  ever  occurred,  and 
he  was  discharged  by  the  defendants  immediately  after  the  acci- 
dent,  and  because  of  it. 

On  the  trial  the  plaintiff  below  requested  the  court  to  charge 
the  jury — 

I.  That  if  the  plaintiff  was  lawfully  upon  the  railroad  of  the 
defendants  at  the  time  of  the  collision,  by  the  license  of  the  defend- 
ants, and  was  then  and  there  injured  by  the  negligence  or  disobe- 
dience of  orders  of  the  company's  servants,  then  and  there  employed 
on  the  said  railroad,  the  defendants  are  liable  for  the  injury  done 
to  the  plaintiff  by  such  collision. 
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n.  That  if  the  defendants,  by  their  servants,  undertook  to 
convey  the  plaintiff  along  the  Reading  Railroad,  in  the  car  Ariel, 
^nd  while  so  conveying  him,  through  the  gross  negligence  of  the 
servants  of  the  company  then  and  there  employed  on  the  said 
railroad,  the  collision  occurred,  by  which  the  plaintiff  was  injured. 
^at  the  defendants  are  liable  for  the  injury  done  to  the  plaintiff 
V  Such  collision,  although  no  compensation  was  to  be  paid  to  the 
company  for  such  conveyance  of  the  plaintiff. 

III.  That  if  the  collision,  by  which  the  plaintiff  was  injured,  was 
occasioned  by  the  locomotive  Lycoming,  then  driven  negligently 
or  in  disobedience  of  orders  upon  the  said  road  by  J.  P.  Jones, 
one  of  the  company's  servants,  then  having  control  or  command 
of  the  said  locomotive,  that  the  defendants  are  liable  for  the  in- 
jury to  the  plaintiff,  caused  by  such  collision. 

And  the  counsel  for  the  defendants  below  requested  the  court 
to  charge  the  jury  — 

1.  That  the  damages,  if  any  are  recoverable,  are  to  be  confined 
to  the  direct  and  immediate  consequences  of  the  injury  sustained. 

2.  That  if  the  jury  believe  the  plaintiff  had  paid  no  fare,  and 
was  passing  upon  the  railroad  of  the  defendant,  as  an  invited 
guest,  in  order  to  entitle  him  to  recover  damages  he  must  prove 
gross  negligence,  which  is  the  omission  of  that  care  which  even 
the  most  thoughtless  take  of  their  own  concerns. 

3.  That  the  defendants  would  be  liable  in  damages  to  a  pas- 
senger who  had  paid  passage  money  upon  their  contract  to  de- 
liver him  safely,  for  slight  negligence,  but  to  an  invited  guest,  who 
psud  no  fare  or  passage  money,  they  will  not  be  responsible  unless 
the  jury  believe  that  there  was  not  even  slight  diligence  on  the 
part  of  the  agents  of  the  defendants. 

4.  That  the  employer  is  not  responsible  for  the  willful  act  of 
his  servant 

5.  That  if  the  jury  believe  that  the  conductor  of  the  engine 
Lycoming  willfully,  and  against  the  express  orders  of  the  officer  of 
the  company  communicated  to  him,  by  running  his  engine  upon 
the  track  above  Port  Clinton,  caused  the  collision,  the  defendants 
arc  not  responsible  for  any  injury  or  loss  resulting  from  such  will- 
ful disobedience. 

6.  That  if  the  jury  believe  that  every  reasonable  and  proper 
precaution  was  taken  to  have  the  track  of  the  railroad  clear  for 


606  American  Negligence  cases. 

the  passage  of  the  Ariel,  and  collision  ensued  solely  by  reason  of 
the  willful  disobedience  of  the  conductor  of  the  Lycoming,  and  of 
the  express  orders  duly  given  by  an  agent  of  the  company,  the 
plaintiff  cannot  recover. 

7.  That  if  the  jury  believe  that  the  conductor  of  the  Lycoming, 
and  all  the  officers  of  the  company  in  any  wise  connected  with  the 
collision,  were  carefully  and  prudently  selected,  and  that  the 
collision  ensued  and  the  injury  resulted  to  the  plaintiff,  an  invited 
guest,  by  the  willful  disobedience  of  one  of  them  to  an  order  duly 
communicated,  then  the  plaintiff  cannot  recover. 

The  learned  judge  charged  the  jury  as  requested,  on  all  the 
points  offered  by  the  plaintiff. 

And  the  learned  judge  charged  on  the  first  and  second  points 
offered  by  the  defendants,  as  requested,  and  also  on  the  third 
point  of  the  defendants,  with  the  explanation,  that  though  all  the 
other  agents  of  the  defendants  acted  with  diligence,  yet  if  one  of 
the  agents  used  no  diligence  at  all,  then  the  defendants  could  not 
be  said  to  have  shown  slight  diligence. 

As  to  the  fourth  point,  the  learned  judge  charged  as  requested 
by  the  defendants,  with  this  explanation,  that  though  the  master  is 
not  liable  for  the  willful  act  of  his  servant,  not  done  in  the  course 
of  his  employment  as  servant,  yet  if  the  servant  disobeys  an  order 
relating  to  his^business,  and  injury  results  from  that  disobedience, 
the  master  is  liable,  for  it  is  his  duty  to  select  servants  who  will 
obey.  The  disobedience  in  this  case  is  the  ipsa  negligentia^  for  it 
is  not  pretended  by  the  defendants  that  the  Lycoming  was  inten- 
tionally driven  against  the  Ariel. 

On  the  fifth,  sixth,  and  seventh  points  of  the  defendants,  the 
learned  judge  refused  to  charge  as  requested. 

The  learned  judge  further  said,  that  it  is  admitted  that  the 
plaintiff  was  injured  through  the  act  of  Jones,  the  conductor  of 
the  Lycoming,  that  the  plaintiff  was  lawfully  on  the  road  by  the 
license  of  the  defendants ;  then,  in  this  view  of  the  case,  whether 
he  paid  fare  or  not,  or  was  the  guest  of  the  defendants,  made 
no  difference  as  to  the  law  of  the  case. 

The  jury  found  a  verdict  for  the  plaintiff,  and  assessed  the 
damages  at  $3,000. 

A  writ  of  error  brought  the  case  up  to  this  court 

Mr.  Campbell  and  Mr.  Fisher,  for  plaintiffs  in  error. 
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Mr.  Binney  and  Mr.  Wharton,  for  defendant  in  error. 

Mr.  Justice  Grier. — This  action  was  brought  by  Derby, 
the  plaintiff  below,  to  recover  damages  for  an  injury  suffered  on 
the  railroad  of  the  plaintiffs  in  error.  The  peculiar  facts  of  the 
case,  involving  the  questions  of  law  presented  for  our  considera- 
tion, are  these : — 

The  plaintiff  below  was  himself  the  president  of  another  railroad 
company,  and  a  stockholder  in  this.  He  was  on  the  road  of 
defendants  by  invitation  of  the  president  of  the  company,  not  in 
the  asual  passenger  cars,  but  in  a  small  locomotive  car  used  for 
the  convenience  of  the  officers  of  the  company,  and  paid  no  fare 
for  his  transportation.  The  injury  to  his  person  was  caused  by 
coming  into  collision  with  a  locomotive  and  tender,  in  the  charge 
of  an  agent  or  servant  of  the  company,  which  was  on  the  same 
track,  and  moving  in  an  opposite  direction.  Another  agent  of  the 
company,  in  the  exercise  of  proper  care  and  caution,  had  given 
orders  to  keep  this  track  clear.  The  driver  of  the  colliding 
engine  acted  in  disobedience  and  disregard  of  these  orders,  and 
this  caused  the  collision. 

The  instructions  given  by  the  court  below,  at  the  instance  of 
plaintiff,  as  well  as  those  requested  by  the  defendants,  and  refused 
by  the  court,  taken  together,  involve  but  two  distinct  points, 
which  have  been  the  subject  of  exception  here,  and  are  in  sub- 
stance as  follows : — 

1.  The  court  instructed  the  jury,  that  if  the  plaintiff  was  law- 
fully on  the  road  at  the  time  of  the  collision,  and  the  collision 
and  consequent  injury  to  him  were  caused  by  the  gross  negligence 
of  one  of    the  servants  of  the  defendants,   then  and  there  em- 
ployed on  the  road,  he  is  entitled  to  recover,  notwithstanding  the 
circumstances  given  in  evidence,  and  relied  upon  by  defendants' 
counsel  as  forming  a  defense  to  the  action,  to  wit :  that  the  plain- 
tiff was  a  stockholder  in  the  company,  riding  by  invitation  of  the 
president — paying  no  fare,  and  not  in  the  usual  passenger  cars,  etc. 

2.  That  the  fact  that  the  engineer  having  the  control  of  the 
colliding  locomotive,  was  forbidden  to  run  on  that  track  at  the 
time,  and  had  acted  in  disobedience  of  such  orders,  was  not  a 
defense  to  the  action. 

First  In  support  of  the  objections  to  the  first  instruction,  it  is 
alleged,    ''that  no  cause  of  action  can    arise  to  any  person  by 
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reason  of  the  occurrence  of  an  unintentional  injury,  while  he  is  re- 
ceiving or  partaking  of  any  of  those  acts  of  kindness  which  spring 
from  mere  social  relations;  and  that  as  there  was  no  contract 
between  the  parties,  express  or  implied,  the  law  would  raise  no 
duty  as  between  them,  for  the  neglect  of  which  an  action  can  be 
sustained." 

In  support  of  these  positions,  the  cases  between  innkeeper  and 
guest  have  been  cited,  such  as  i  Rollers  Abr.  3,  where  it  is  said, 
''if  a  host  invite  one  to  supper,  and  the  night  being  far  spent,  he 
invites  him  to  stay  all  night,  and  the  guest  be  robbed,  yet  the 
host  shall  not  be  chargeable,  because  the  guest  was  not  a 
traveller";  and  Calye's  Case,  4  Coke  Rep.  32  (i),  to  the  same 
effect,  showing  that  the  peculiar  liability  of  an  innkeeper  arises 
from  the  consideration  paid  for  his  entertainment  of  travellers,  and 
does  not  exist  in  the  case  of  gratuitous  lodging  of  friends  or 
guests  (2).     The  case  of  Farwell  v.  Boston  and  Worcester  R.  R. 


I.  In  Calye's  Case,  4  Coke,  202 
[cited  also  as  8  Co.  Rep.  32],  it  was 
held  that  if  a  man  comes  to  a  common 
inn,  and  requires  his  horse  to  be  put 
to  pasture,  which  is  done  accordingly, 
and  the  horse  is  stolen,  the  innkeeper 
is  not  liable.  If  a  neighbor,  who  is 
no  traveller,  as  a  friend  at  the  request 
of  the  innkeeper  lodges  at  the  inn  and 
his  goods  be  stolen,  he  shall  not  have 
an  action.  If  the  owner  does  not  re- 
quire it  but  the  innkeeper  of  his  own 
head  puts  his  guest's  horse  to  grass, 
he  shall  answer  for  him  if  he  be 
stolen.  It  is  no  excuse  for  the  inn- 
keeper to  saj  that  he  delivered  the 
guest  the  key  of  the  chamber  in  which 
he  is  lodged,  and  that  he  left  the 
chamber  door  open.  Although  the 
guest  does  hot  deliver  his  goods  to 
the  innkeeper  to  keep,  nor  acquaints 
him  with  them,  yet  if  they  be  carried 
away  or  stolen,  the  innkeeper  shall 
be  charged.  If  the  guest's  servant, 
or  he  who  comes  with  him,  or  he 
whom  he  desires  to  be  lodged  with 
him,  steals  or  carries  away  his  goods, 
the  innkeeper  shall  not  be  charged. 
The  innkeeper  requires  his  guest  to 


put  his  goods  in  such  a  chamber, 
under  lock  and  key,  and  then  he  will 
warrant  them,  otherwise  not,  and  the 
guest  lets  them  lie  in  an  outer  court, 
where  they  are  taken  away,  the  inn- 
keeper shall  not  be  charged.  The 
innkeeper's  liability  extends  to  all 
movable  goods,  although  of  them 
felony  cannot  be  committed,  as  of 
charters,  evidences,  obligations,  deeds, 
specialties,  etc.  If  the  guest  be  beaten 
in  the  inn,  the  innkeeper  shall  not 
answer  for  it. 

2.  See  also  the  foHowing  English 
cases : — 

In  Yorke  v,  Grenaugh,  2  Ld. 
Raym.  866,  868,  replevin  of  a  gelding 
taken  by  the  defendant,  it  was  held 
that  an  innkeeper  may  detain  for  his 
keep,  against  the  right  owner,  a  horse 
left  with  him  to  be  kept,  although  the 
persons  who  left  him  had  no  right  to 
him,  and  such  persons  did  not  stay  in 
the  inn,  and  the  innkeeper  received 
the  horse  at  their  request,  and  omitted 
demanding  anything  for  the  keep  upon 
application  by  the  owner  for  his  bone. 
Leaving  his  horse  at  an  inn  makes  a 
man  a  guest  there.      An   allegation 
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Co.,  4  Mete.  (Mass.)  47,  has  also  been  cited,  showing  that  the 
master  is  not  liable  for  any  injury  received  by  one  of  his  servants, 
in  consequence  of  the  carelessness  of  another,  while  both  are 
engaged  in  the  same  service. 

But  we  are  of  opinion,  that  these  cases  have  no  application  to 
the  present  The  liability  of  the  defendants  below,  for  the  negli- 
gent and  injurious  act  of  their  servant,  is  not  necessarily  founded 
on  any  contract  or  privity  between  the  parties,  nor  affected  by  any 
relation,  social  or  otherwise,  which  they  bore  to  each  other.  It  is 
true,  a  traveller,  by  stage  coach  or  other  public  conveyance,  who  is 
injured  by  the  negligence  of  the  driver,  has  an  action  against  the 
owner,  founded  on  his  contract  to  carry  him  safely.  But  the  maxim 
of  ^*  respondeat  superior  I'  which,  by  legal  imputation,  makes  the 
master  liable  for  the  acts  of  his  servant,  is  wholly  irrespective  of 
any  contract,  express  or  implied,  or  any  other  relation  between 
the  injured  party  and  the  master.  If  one  be  lawfully  on  the  street 
or  highway,  and  another's  servant  carelessly  drives  a  stage  or  car- 
riage against  him,  and  injures  his  property  or  person,  it  is  no 
answer  to  an  action  against  the  master  for  such  injury,  either,  that 
the  plaintiff  was  riding  for  pleasure,  or  that  he  was  a  stockholder 


that  a  man  was  possessed  of  an  inn  as 

of  his  own  proper  inn,  implies  that  he 

kept  it.    The  court  cannot  make  a 

rule  to  prevent  the  entry  of  a  judg- 

ment\ipon  a  suggestion  that  the  party 

in  whose  favor  it  is  to  be  entered  died 

before  the  term  in  which  it  is  given,  if 

he  has  appeared  of  that  term  by  his 

attorney.    A  carrier  may  detain  goods 

for   the   carriage    against    the    right 

owner,  although  they  were  delivered 

to  him  by  a  person  who  had  no  right 

\o  them.     An  innkeeper  cannot  detain 

a   horse  for  his  keep,  unless  he  was 

bound    to    receive    the    person    who 

brought  him  as  a  guest. 

In  Gelley  v.  Clerk,  2  Croke's  Rep. 
(Cr.  Jac),  action  upon  the  case  against 
an  innkeeper  for  not  keeping  safely 
the  ^oods  of  the  plaintiff,  his  guest, 
it  "was  held  that  if  a  guest  leave  his 
^oods  with  an  innkeeper,  saying  that 
he  ivill  return  in  three  days,  and  be- 
fore  bis  return  his  goods  are  stolen, 

^—39 


he  cannot  maintain  an  action  on  the 
custom  of  the  realm,  for  at  the  time 
the  goods  were  stolen  he  was  not  a 
guest ;  and,  therefore,  as  the  innkeeper 
could  not  gain  a  profit,  he  shall  not  be 
liable  to  suffer  loss  without  a  special 
undertaking. 

In  Davies  v.  Davies,  38  Eng.  Com. 
Law  Rep.  46,  it  appeared  that  A  and 
his  wife  boarded  and  lodged  in  the 
house  of  B,  the  brother  of  A,  and 
both  A  and  his  wife  assisted  B  in 
carrying  on  his  business.  A  brought 
an  action  for  the  services,  to  which  B 
pleaded  a  set-off  for  board  and  lodg- 
ing: Held,  that  neither  the  services 
on  the  one  hand,  nor  the  board  and 
lodging  on  the  other,  could  be  charged 
for,  unless  the  jury  were  satisfied  that 
the  parties  came  together  on  the 
terms  that  they  were  to  pay  and  to  be 
paid;  but  that,  if  that  were  not  so,  no 
ex  fost  facto  charge  could  be  made  on 
either  side. 
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in  the  road,  or  that  he  had  not  paid  his  toll,  or  that  he  was  the 
guest  of  the  defendant,  or  riding  in  a  carriage  borrowed  from  him, 
or  that  the  defendant  was  the  friend,  benefactor,  or  brother  of  the 
plaintiff.  These  arguments,  arising  from  the  social  or  domestic 
relations  of  life  may,  in  some  cases,  successfully  appeal  to  the 
feelings  of  the  plaintiff,  but  will  usually  have  little  effect  where  the 
defendant  is  a  corporation,  which  is.  itself  incapable  of  such  rela- 
tions or  the  reciprocation  of  such  feelings. 

In  this  view  of  the  case,  if  the  plaintiff  was  lawfully  on  the  road 
at  the  time  of  the  collision,  the  court  were  right  in  instructing  the 
jury  that  none  of  the  antecedent  circumstances,  or  accidents  of  his 
situation,  could  affect  his  right  to  recover. 

It  is  a  fact  peculiar  to  this  case,  that  the  defendants,  who  are 
liable  for  the  act  of  their  servant  coming  down  the  road,  are  also 
the  carriers  who  were  conveying  the  plaintiff  up  the  road,  and  that 
their  servants  immediately  engaged  in  transporting  the  plaintiff 
were  not  guilty  of  any  negligence,  or  in  fault  for  the  collision. 
But  we  would  not  have  it  inferred,  from  what  has  been  said,  that 
the  circumstances  alleged  in  the  first  point  would  affect  the  case, 
if  the  negligence  which  caused  the  injury  had  been  committed  by 
the  agents  of  the  company  who  were  in  the  immediate  care  of  the 
engine  and  car  in  which  the  plaintiff  rode,  and  he  was  compelled 
to  rely  on  these  counts  of  his  declaration,  founded  on  the  duty  of 
the  defendant  to  carry  him  safely.  This  duty  does  not  result  alone 
from  the  consideration  paid  for  the  service.  It  is  imposed  by  the 
law,  even  where  the  service  is  gratuitous.  "  The  confidence  in- 
duced by  undertaking  any  service  for  another,  is  a  sufficient  legal 
consideration  to  create  a  duty  in  the  performance  of  it"  See 
Coggs  V,  Bernard,  and  cases  cited  in  i  Smith's  Leading  Cas.  95 
(i).  It  is  true,  a  distinction  has  been  taken,  in  some  cases,  be- 
tween simple  negligence,  and  great  or  gross  negligence ;  and  it  is 
said,  that  one  who  acts  gratuitously  is  liable  only  for  the  latter. 
But  this  case  does  not  call  upon  us  to  define  the  difference  (if  it 
be  capable  of  definition),  as  the  verdict  has  found  this  to  be  a 
case  of  gross  negligence. 

When  carriers  undertake  to  convey  persons  by  the  powerful  but 
dangerous  agency  of  steam,  public  policy  and  safety  require  that 
they  be  held  to  the  greatest  possible  care  and  diligence.     And 

I-  Coggs  V.  Bernard,  2  Ld.  Rajm.  909,  is  reported  in  z  Am.  Neg.  Cas.  94S* 
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whether  the  consideration  for  such  transportation  be  pecuniary  or 
otherwise,  the  personal  safety  of  the  passengers  should  not  be  left 
to  the  sport  of  chance  or  the  negligence  of  careless  agents.  Any 
negligence,  in  such  cases,  may  well  deserve  the  epithet  of  "  gross." 
In  this  view  of  the  case,  also,  we  think  there  was  no  error  in  the 
first  instruction. 

Second.  The  second  instruction  involves  the  question  of  the 
liability  of  the  master  where  the  servant  is  in  the  course  of  his  em- 
ployment, but,  in  the  matter  complained  of,  has  acted  contrary  to 
the  express  command  of  his  master. 

The  rule  of  '^respondeat  superior y'  or  that  the  master  shall  be 
civilly  liable  for  the  tortious  acts  of  his  servant,  is  of  universal 
application,  whether  the  act  be  one  of  omission  or  commission, 
whether  negligent,  fraudulent,  or  deceitful.  If  it  be  done  in  the 
course  of  his  employment,  the  master  is  liable ;  and  it  makes  no 
difference  that  the  master  did  not  authorize,  or  even  know  of  the 
servant's  act  or  neglect,  or  even  if  he  disapproved  or  forbade  it,  he 
is  equally  liable,  if  the  act  be  done  in  the  course  of  his  servant's 
employment.  See  Story  on  Agency,  §  452;  Smith  on  Master 
and  Servant,  152. 

There  may  be  found,  in  some  of  the  numerous  cases  reported 
on  this  subject,  dicta  which,  when  severed  from  the  context,  might 
seem  to  countenance  the  doctrine  that  the  master  is  not  liable  if 
the  act  of  his  servant  was  in  disobedience  of  his  orders.  But 
a  more  careful  examination  will  show  that  they  depended  on  the 
question,  whether  the  servant,  at  the  time  he  did  the  act  com- 
plained of,  was  acting  in  the  course  of  his  employment,  or  in 
other  words,  whether  he  was  or  was  not  at  the  time  in  the  relation 
of  servant  to  the  defendant. 

The  case  of  Sleath-z'.  Wilson,  9  Car.  &  Payne,  607  (i),  states 
the  law  in  such  cases  distinctly  and  correctly. 

In  that  case  a  servant,  having  his  master's  carriage  and  horses 
in  his  possession  and  control,  was  directed  to  take  them  to  a  cer- 
tain place;  but  instead  of  doing  so  he  went  in  another  direction  to 
deliver  a  parcel  of  his  own,  and,  returning,  drove  against  an  old 

I.   In  Sleath   t;.  Wilson,  9  C.  &  P.  servant  drives  it  for  another  purpose 

607  C  s.  c.  nom.  Heath  v,  Wilson,  2  M.  of  his  own,  in   a  direction  different 

Sl  Rob.  181),  it  was  held  that  where  a  from  that  ordered  by  his  master,  and 

master  intrusts  his  servant  with  his  in  doing  so  drives  over  a  person,  the 

carriage  for  a  given  purpose,  and  the  master  is  liable  for  such  negligence. 
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woman  and  injured  her.  Here  the  master  was  held  liable  for  the 
act  of  the  servant,  though  at  the  time  he  committed  the  offense, 
he  was  acting  in  disregard  of  his  master's  orders;  because  the 
master  had  intrusted  the  carriage  to  his  control  and  care,  and  in 
driving  it  he  was  acting  in  the  course  of  his  employment.  Mr. 
Justice  Erskine  remarks,  in  this  case :  **  It  is  quite  clear  that 
if  a  servant,  without  his  master's  knowledge,  takes  his  master's 
carriage  out  of  the  coach  house,  and  with  it  commits  an  injury,  the 
master  is  not  answerable,  and  on  this  ground,  that  the  master  has 

•  not  intrusted  the  servant  with  the  carriage ;  but  whenever  the  mas- 
ter has  intrusted  the  servant  with  the  control  of  the  carriage,  it  is 
no  answer,  that  the  servant  acted  improperly  in  the  management 
of  it.  If  it  were,  it  might  be  contended  that  if  a  master  directs 
his  servant  to  drive  slowly,  and  the  servant  disobeys  his  orders, 
and  drives  fast,  and  through  his  negligence  occasions  an  injury, 
the  master  will  not  be  liable.  But  that  is  not  the  law;  the  mas- 
ter, in  such  a  case,  will  be  liable,  and  the  ground  is,  that  he  has 
put  it  in  the  servant's  power  to  mismanage  the  carriage,  by  in- 

.  trusting  him  with  it." 

Although,  among  the  numerous  cases  on  this  subject,  some  may 
be  found  (such  as  the  case  of  Lamb  v.  Palk,  9  C.  &  P.  629  [i]), 
in  which  the  courts  have  made  some  distinctions  which  are  rather 
subtile  and  astute,  as  to  when  the  servant  may  be  said  to  be  act- 
ing in  the  employ  of  his  master ;  yet  we  find  no  case  which  asserts 
the  doctrine  that  a  master  is  not  liable  for  the  acts  of  a  servant  in 
his  employment,  when  the  particular  act  causing  the  injury  was 
done  in  disregard  of  the  general  orders  or  special  command  of  the 
master.  Such  a  qualification  of  the  maxim  of  "  respondeat  superior^ 
would,  in  a  measure,  nullify  it.  A  large  proportion  of  the  acci- 
dents on  railroads  are  caused  by  the  negligence  of  the  servants  or 
agents  of  the  company.     Nothing  but  the  most  stringent  enforcc- 


I.  The  facts  in  Lamb  v.  Palk,  9 
Car.  &  P.  639,  were  as  follows :  A  van 
was  standing  at  the  door  of  A's  from 
which  A's  goods  were  unloading,  and 
A's  gig  was  standing  behind  the  van. 
B's  coachman  who  was  driving  B's 
carriage,  came  up,  and  there  not  be- 
ing room  for  the  carriage  to  pass,  the 
coachman  got  off  his  box  and  laid  hold 


of  the  van  horse's  head ;  this  caused 
the  van  to  move,  and  therebj  a  pack- 
ing case  fell  out  of  the  van  upon  the 
shafts  of  the  gig  and  broke  them: 
Held,  that  B  was  not  liable  for  this, 
as  the  coachman  was  not  acting  in  the 
emploj  of  B  at  the  time  this  matter 
occurred. 
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ment  of  discipline,  and  the  most  exact  and  perfect  obedience  to 
every  rule  and  order  emanating  from  a  superior,  can  insure  safety 
to  life  and  property.     The  intrusting  such  a  powerful  and  danger- 
ous engine  as  a  locomotive,  to  one  who  will  not  submit  to  control, 
and  render  implicit  obedience  to  orders,  is  itself  an  act  of  negli- 
gence, the  ^^ causa  causans*'  of  the  mischief;  while  the  proximate 
cause,  or  the  ipsa,  negligentia  which  produces  it,  may  truly  be  said, 
in  most  cases,  to  be  the  disobedience  of  orders  by  the  servant  so 
intrusted.     If  such  disobedience  could  be  set  up  by  a  railroad 
company  as  a  defense,  when  charged  with  negligence,  the  remedy 
of  the  injured  party  would  in  most  cases  be  illusive,  discipline 
would  be  relaxed,  and  the  danger  to  the  life  and  limb  of  the  trav- 
eller greatly  enhanced.      Any  relaxation  of   the  stringent  policy 
and  principles  of  the  law  affecting  such  cases  would  be  highly 
detrimental  to  the  public  safety. 
The  judgment  of  the  Circuit  Court  is  therefore  afRrmed. 
Mr.  Justice  Daniel  dissented  from  the  decision  of  this  court 
in  this  cause,  upon  the  ground  that  the  said  railroad  company  be- 
ing  a  corporation,  created  by  the  State  of  Pennsylvania,  is  not 
capable  of  pleading  or  being  impleaded,  under  the  2d  section 
of  the  3d  article  of  the  Constitution,  in  any  of  the  courts  of  the 
United  States ;  and  that  therefore  the  Circuit  Court  could  not  take 
cognizance  of  the  controversy  between  that  corporation  and  the 
plaintiff  in  that  court. 

Order. — This  cause  came  on  to  be  heard,  on  the  transcript  of 
the  record,  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Pennsylvania,  and  was  argued  by  counsel.  On 
consideration  whereof,  it  is  now.  here  ordered  and  adjudged  by 
this  court,  that  the  judgment  of  the  said  Circuit  Court  in  this 
cause  be  and  the  same  is  hereby  affirmed,  with  costs  and  interest 
until  the  same  is  paid  at  the  same  rate  per  annum  that  similar 
judgments  bear  in  the  courts  of  the  State  of  Pennsylvania. 
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STEAMBOAT    NEW    WORLD  ET  AL.  V. 

KING. 

Supreme  Courts  United  States^  December  Term^  185S, 
[Reported  in  i6  How.  (57  U.  S.)  469.] 

JURISDICTION.—  Where  a  libel  was  filed,  claiming  compensation  for  injuries 
sustained  bj  a  passenger  in  a  steamboat,. proceeding  from  Sacntmento  to 
San  Francisco,  in  California,  the  case  is  within  the  admiralty  of  the  courts 
of  the  United  States. 

GRATUITOUS  PASSENGER.  —The  circumstance  that  the  passenger  was  a 
**  steamboat  man,"  and  as  such  carried  gratuitously,  does  not  deprive  him 
of  the  right  of  redress  enjoyed  by  other  passengers.  It  was  the  custom  to 
carry  such  persons  free  (i). 

SCOPE  OF  AUTHORITY.  — The  master  had  power  to  bind  the  boat  by 
giving  such  person  a  free  passage. 

DUTY  OF  CARRIER.— The  principle  asserted  in  Phihi.  &  Reading  R.  R. 
Co.  V,  Derby,  14  How.  468  (3),  reaffirmed,  namely,  that  '*  when  carriers 
undertake  to  convey  persons  by  the  agency  of  steam,  public  policy  and 
safety  require  that  they  should  be  held  to  the  greatest  possible  care  and 
diligence.  And  whether  the  consideration  for  such  transportation  be  pe- 
cuniary or  otherwise,  the  personal  safety  of  passengers  should  not  be  left 
to  the  sport  of  chance  or  the  negligence  of  careless  agents.  Any  negli- 
gence, in  such  cases,  may  well  deserve  the  epithet  of  gross." 

GROSS  NEGLIGENCE.  —  Skill  is  required  for  the  proper  management  of 
the  boilers  and  machinery  of  a  steamboat ;  and  the  failure  to  exert  that 
skill,  either  because  it  is  not  possessed,  or  from  inattention,  is  gross 
negligence. 

STATUTORY  LIABILITY.  — The  13th  section  of  the  Act  of  Congr«aa, 
passed  on  the  7th  of  July,  1838  (5  Stat,  at  Large,  306),  makes  the  injurious 
escape  of  steam,  prima  facie^  evidence  of  negligence ;  and  the  owners  ol  the 
boat,  in  order  to  escape  from  responsibility,  must  prove  that  there  was  no 
negligence. 

EXPLOSION  ON  STEAMBOAT— GROSS  NEGLIGENCE.— The  facts 
in  this  case,  as  disclosed  by  the  evidence,  do  not  disprove  negligence.  On 
the  contrary  they  show  that  the  boat  in  question  was  one  of  two  rival  boats 
which  were  <*  doing  their  best "  to  get  ahead  of  each  other;  that  efforts  had 
been  made  to  pass ;  that  the  engineer  of  the  boat  in  question  was  reckless, 
and  constantly  watching  the  hindmost  boat ;  and  that  the  owners  of  the 
boat  have  failed  to  prove  that  she  carried  only  the  small  quantity  of  steam 
which  they  alleged. 

I.  See  also  Phila.  &  Reading  R.  R.  Grand  Trunk  R'y  9.  Stevens,  95  U.  S. 

Co.  V,  Derby,  14  How.  468  (preceding  655  (cases  next  reported  herein),  on 

case  reported) ;  N.  Y.  Central  R.  R.  the  question  of  free  passes. 

Co.  V.  Lockwood,  17  Wall.  357,  and  3.  Reported  on  page  6o3,  ante. 
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This  was  an  appeal  from  the  District  Court  of  the  United 
States  for  the  Northern  District  of  California.  It  was  a  libel  filed 
by  King,  complaining  of  severe  personal  injury,  disabling  him  for 
life,  from  the  explosion  of  the  boiler  of  the  steamboat,  "New 
World,"  while  he  was  a  pa3senger,  on  her  passage  from  Sacra- 
mento to  San  Francisco,  in  California.  The  District  Court  de- 
creed for  the  libellant  in  $2,500  damages  and  costs;  and  the 
owners  of  the  boat  appealed  to  this  court.  The  facts  appear  in 
tha  opinion.  Judgment  affirmed, 
Mr.  Cutting,  for  appellants. 
Mr,  Mayer,  for  appellee. 

Mr.  Justice  Curtis. — This  is  an  appeal  from  a  decree  of 
the  District  Court  of  the  United  States  for  the  Northern  District 
of  California,  sitting  in  admiralty.  The  libel  alleges  that  the 
appellee  was  a  passenger  on  board  the  steamer  on  a  voyage  from 
Sacramento  to  San  Francisco,  in  June,  185 1,  and  that,  while  navi- 
gating within  the  ebb  and  flow  of  the  tide,  a  boiler  flue  was  ex- 
ploded through  negligence,  and  the  appellee  grievously  scalded 
by  the  steam  and  hot  water. 

The  answer  admits  that  an  explosion  occurred  at  the  time  and 
place  alleged  in  the  libel,  and  that  the  appellee  was  on  board 
and  was  injured  thereby,  but  denies  that  he  was  a  passenger  for 
hire,  or  that  the  explosion  was  the  consequence  of  negligence. 

The  evidence  shows  that  it  is  customary  for  the  masters  of 
steamboats  to  permit  persons  whose  usual  employment  is  on 
board  of  such  boats,  to  go  from  place  to  place  free  of  charge ; 
that  the  appellee  had  formerly  been  employed  as  a  waiter  on 
board  this  boat;  and  just  before  she  sailed  from  Sacramento  he 
applied  to  the  master  for  a  free  passage  to  San  Francisco,  which 
was  granted  to  him,  and  he  came  on  board. 

It  has  been  urged  that  the  master  had  no  power  to  impose  any 
obligation  on  the  steamboat  by  receiving  a  passenger  without 
compensation. 

But  it  cannot  be  necessary  that  the  compensation  should  be  in 
money,  or  that  it  should  accrue  directly  to  the  owners  of  the  boat. 
If  the  master  acted  under  an  authority  usually  exercised  by 
masters  of  steamboats,  if  such  exercise  of  authority  must  be  pre- 
sumed to  be  known  to  and  acquiesced  in  by  the  owners,  and 
the   practice  is,  even  indirectly,  beneficial  to  them,  it  must  be 
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considered  to  have  been  a  lawful  exercise  of  an  authority  incident 
to  his  command. 

It  is  proved  that  the  custom  thus  to  receive  steamboat  men  is 
general.  The  owners  must  therefore  be  taken  to  have  known  it» 
and  to  have  acquiesced  in  it,  inasmuch  as  they  did  not  forbid  the 
master  to  conform  to  it.  And  the  fair  presumption  is,  that  the 
custom  is  one  beneficial  to  themselves.  Any  privilege  generally 
accorded  to  persons  in  a  particular  employment,  tends  to  render 
that  employment  more  desirable,  and  of  course  to  enable  the  em- 
ployer more  easily  and  cheaply  to  obtain  men  to  supply  his 
wants. 

It  is  true  the  master  of  a  steamboat,  like  other  agents,  has  not 
an  unlimited  authority.  He  is  the  agent  of  the  owner  to  do  only 
what  is  usually  done  in  the  particular  employment  in  which  he  is 
engaged.  Such  is  the  general  result  of  the  authorities.  Smith  on 
Mer.  Law,  559;  Grant  v.  Norway,  10  Com.  B.  688,  s.  c,  2  Eng. 
L.  and  Eq.  337  (i)  ;  Pope  v.  Nickerson,  3  Story,  475  ;  Citizens' 
Bank  v.  Nantucket  Steamboat  Co.,  2  Story,  32.  But  different 
employments  may  and  do  have  different  usages,  and  consequently 
confer  on  the  master  different  powers.  And  when,  as  in  this  case, 
a  usage  appears  to  be  general,  not  unreasonable  in  itself,  and  in- 
directly beneficial  to  the  owner,  we  are  of  opinion  the  master  has 
power  to  act  under  it  and  bind  the  owner. 

The  appellee  must  be  deemed  to  have  been  lawfully  on  board 
under  this  general  custom. 

Whether  precisely  the  same  obligations  in  all  respects  on  the 
part  of  the  master  and  owners  and  their  boat,  existed  in  his  case, 
as  in  that  of  an  ordinary  passenger  paying  fare,  we  do  not  find  it 
necessary  to  determine.  In  the  Philadelphia  and  Reading  Rail- 
road Company  v,  Derby,  14  How.  468  (2),  which  was  a  case  of 
gratuitous  carriage  of  a  passenger  on  a  railroad,  this  court  said : 
"When  carriers  undertake  to  convey  persons  by  the  powerful  but 
dangerous  agency  of  steam,  public  policy  and  safety  require  that 
they  should  be  held  to  the  greatest  possible  care  and  diligence. 

X.  In  Grant  v.  Norwaj,  10  Com.  B.  indorsement  or  otherwise  haTe  noticed 

665,  688,  it  was   held  that  the  mas-  that  his  authority  is  limited  to  signing 

ter  of  a  vessel  has  no  general  authority  bills  of  lading  for  goods  actually  re- 

from  the  owner  to  sign  bills  of  lading  ceived  on  board, 

for  goods  not  received  on  board,  and  3.  Reported  on  page  60a,  anU. 
all  persons  taking  a  bill  of  lading  by 
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And  whether  fhe  consideration  for  such  transportation  be  pecun- 
iary or  otherwise,  the  personal  safeQr  of  passengers  should  not  be 
left  to  the  sport  of  chance  or  the  negligence  of  careless  agents. 
Any  negligence,  in  such  cases,  may  well  deserve  the  epithet  of  gross/' 
We  desire  to  be  understood  to  reaffirm  that  doctrine,  as  rest- 
ing, not  only  on  public  policy,  but  on  sound  principles  of  law. 

The  theory  that  there  are  three  degrees  of  negligence,  described 
by  the  terms,  slight,  ordinary,  and  gross,  has  been  introduced 
into  the  common  law  from  some  of  the  commentators  on  the  Ro- 
man law.     It  may  be  doubted  if  these  terms  can  be  usefully 
applied  in  practice.     Their  meaning  is  not  fixed,  or  capable  of 
being  so.     One  degree,  thus  described,  not  only  may  be  con- 
founded with  another,  but  it  is  quite  impracticable  exactly  to  dis- 
tinguish them.    Their  signification  necessarily  varies  according  to 
circumstances,  to  whose  influence  the  courts  have  been  forced  to 
3rield,  until  there  are  so  many  real  exceptions  that  the  rules  them- 
selves can   scarcely  be  said   to  have  a  general   operation.     In 
Storer  v.  Gowen,  i8  Me.,  177,  the  Supreme  Court  of  Maine  say: 
*'  How  much  care  will,  in  a  given  case,  relieve  a  party  from  the 
imputation  of  gross  negligence,  or  what  omission  will  amount  to 
the  charge,  is  necessarily  a  question  of  fact,  depending  on  a  great 
variety  of  circumstances  which  the  law  cannot  exactly  define." 
Mr.  Justice  Story  (Bailments,  §   11),  says:    "Indeed,  what  is 
common  or  ordinary  diligence  is  more  a  matter  of  fact  than  of 
law."    If  the  law  furnishes  no  definition  of  the  terms  gross  negli- 
gence, or  ordinary  negligence,  which  can  be  applied  in  practice, 
but  leaves  it  to  the  jury  to  determine,  in  each  case,  what  the  duty 
was,  and  what  omissions  amount  to  a  breach  of  it,  it  would  seem 
that  imperfect  and  confessedly  unsuccessful  attempts  to  define  that 
duty,  had  better  be  abandoned. 

Recently  the  judges  of  several  courts  have  expressed  their  dis- 
approbation of  these  attempts  to  fix  the  degrees^  of  diligence  by 
legal  definitions,  and  have  complained  of  the  impracticability  of 
applying  them.    Wilson  v.  Brett,   11    Mees.  and  W.  113  (i); 

I.  In  Wilson   V,  Brett,    zx    M.    &  benefit  to  himself,  is  bound  to  use  such 

W.  1 139  it  was  held  that  a  partj  who  skill  as  he  possesses;  and  if  proved  to 

rides  a  horse  at  the  request  of  the  be  conversant  with,  and    skilled   in 

owner,  for  the  purpose  of  exhibiting  horses,  is  equally  liable  with  a  bor- 

and  offering  him  for  sale,  without  anj  rower  for  an  injury  done  to  the  horse. 
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Wyldc  V.  Pickford,  8  Mees.  &  W.  443,  461,  462  (i) ;  Hinton  v. 
Dibbin,  2  Q.  B.  646,  651  (2).  It  must  be  confessed  that  the  dif- 
ficult}'^ in  defining  gross  negligence^  which  is  apparent  in  perusing 
such  cases  as  Tracy  et  al.  v.  Wood,  3  Mason,  132  (3),  and  Foster 
V.  The  Essex  Bank,  17  Mass.  479  (4),  would  alone  be  suiHcient 
to  justify  these  complaints.  It  may  be  added  that  some  of  the 
ablest  commentators  on  the  Roman  law,  and  on  the  Civil  Code  of 
France,  have  wholly  repudiated  this  theory  of  three  degrees  of 
diligence,  as  unfounded  in  principles  of  natural  justice,  useless 
in  practice,  and  presenting  inextricable  embarrassments  and  diffi- 
culties. See  TouUier's  Droit  Civil,  6th  vol.,  p.  239,  etc.;  nth 
vol.,  p.  203,  etc.    Makeldey,  Man.  Du  Droit  Romain,  191 »  etc. 

But  whether  this  term,  gross  negligence,  be  used  or  not,  this 
particular  case  is  one  of  gross  negligence,  according  to  the  tests 
which  haVe  been  applied  to  such  a  case. 

In  the  first  place,  it  is  settled,  that ''  the  bailee  must  proportion 
his  care  to  the  injury  or  loss  which  is  likely  to  be  sustained  by  any 
improvidence  on  his  part."     Story  on  Bailments,  §  15. 

It  is  also  settled  that  if  the  occupation  or  employment  be  one 
requiring  skill,  the  failure  to  exert  that  needful  skill,  either  because 
it  is  not  possessed,  or  from  inattention,  is  gross  negligence.    Thus 

I.  In  W/lde  V.  Pickford,  8  M.   &  negligence,  but  also  for  a  convert  ion 

W.  443,  it  was  held  that  a  carrier  is  by  a  misdelivery  arising  from  inad- 

not  bound  to  convey  goods  except  on  vertence  or  mistake,  if  such  inadvert- 

paypient  of  the  full  price  for  the  car-  ence    or    mistake    might  have    been 

riage,  according  to  their  value ;  and  if  avoided  by  the  exercise  of  ordinary 

that  is  not  paid,  it  is  competent  to  care. 

him  to  limit  his  liability  by  special  3.  In  Hinton  v.  Dibbin,  3  Q^  B.  646^ 

contract.    Therefore,  where  a  carrier  it  was  held  that  by  1 1  Geo.  4  and  i 

receives  valuable  goods  to  carry,  after  Will.  4,  c.  68,  s.  i,  a  common  carrier 

notice  to  the  bailor  that  he  will  not  be  by  land  is  exempted  from  liability  for 

responsible  for    loss    or   damage   to  the  loss  of  or  injury  to  any  article  of 

them,  unless  a  higher  than  the  ordi-  the  description  therein  specified,  be- 

nary  rate  of  insurance  is  paid  for  the  ing  above  the  value  of  £10,  delivered 

carriage,  he  receives    them    on    the  to  him    to    l)e  carried,  where   such 

terms  of  such  notice,  which  amounts  loss  or  injury  has  been  occasioned  bjr 

to  a  special  contract.  He  is,  however,  the  negligence  of  his  servants,  unless 

not  exempted  thereby  from  all   re-  the  value  of  such  article  has  been  de- 


sponsibility ;  but  is,  notwithstanding  clared,  and  an  increased  charge 

the    notice,  bound  to  take  ordinary  3.  Tracy  v.  Wood,  3  Mason,  133,  is 

care  in  the  carriage  of  the  goods,  and  reported  in  i  Am.  Neg.  Cas.  854. 

is  liable  not  only  for  any  act  which  4.  Foster  v,  Essex  Bank,  17  Mass. 

amounts  to  a  total  abandonment  of  his  479,  is  reported  in  i  Am.  Neg.  Caa. 

character  of  a  carrier,  or  for  willful  503. 
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Heath,  J.,  in  Shiells  v.  Blackbume,  i  H.  Bl.  158,  161  (i),  says, 
"  If  a  man  applies  to  a  surgeon  to  attend  him  in  a  disorder  for  a 
reward,  and  the  surgeon  treats  him  improperly,  there  is  gross  negli- 
gence, and  the  surgeon  is  liable  to  an  action ;  the  surgeon  would  also 
be  liable  for  such  negligence  if  he  undertook  gratis  to  attend  a  sick 
person,  because  his  situation  implies  skill  in  surgery."     And  Lord 
Loughborough  declares  that  an  omission  to  use  skill  is  gross  neg- 
ligence.    Mr.  Justice  Story,  although  he  controverts  the  doctrine 
of  Pothier,  that  any  negligence  renders  a  gratuitous  bailee  respon- 
sible for  the  loss  occasioned  by  his  fault,  and  also  the  distinction 
made  by  Sir  William  Jones,  between  an  undertaking  to  carry  and 
an  undertaking  to  do  work,  yet  admits  that  the  reponsibility  exists 
when  there  is  a  want  of  due  skill,  or  an  omission  to  exercise  it. 
And  the  same  may  be  said  of  Mr.  Justice  Porter,  in  Percy  v.  Mil- 
laudon,  20  Martin,  75.     This  qualification  of  the  rule  is  also  rec- 
ognized in  Stanton  et  al.  v.  Bell  et  al.,  2  Hawks,  145  (2). 

That  the  proper  management  of  the  boilers  and  machinery  of  a 
steamboat  requires  skill,  must  be  admitted.    Indeed,  by  the  Act  of 
Congress  of  August  30,  1852,  great  and  unusual  precautions  are 
taken  to  exclude  from  this  employment  all  persons  who  do  not 
possess  it.     That  an  omission   to   exercise   this  skill  vigilantly 
and  faithfully,  endangers,  to  a  frightful  extent,  the  lives  and  limbs 
of  great  numbers  of  human  beings,  the  awful  destruction  of  life 
in  our  country  by  explosions  of  steam  boilers  but  too  painfully 
proves.     We  do  not  hesitate  therefore  to  declare  that  negligence 
in  the  care  or  management  of  such  boilers,  for  which  skill  is  neces- 
sary, the  probable  consequence  of  which  negligence  is  injury  and 
loss  of  the  most  disastrous  kind,  is  to  be  deemed  culpable  negligence, 
rendering  the  owners  of  the  boat  liable  for  damages,  even  in  case 
of  the  gratuitous  carriage  of  a  passenger.     Indeed,  as  to  explo- 
sion of  boilers  and  flues,  or  other  dangerous  escape  of  steam  on 

I.  In  Shiells  v.  Blackburne,  i  H.  taken  the  same  care  of  the  goods  of 
Bl.  158,  it  appeared  that  A,  a  general  B  as  of  his  own,  and  not  having  re- 
merchant,  undertook,  voluntarily  and  ceived  any  reward,  and  not  being  of 
without  reward,  to  enter  a  parcel  of  a  profession  or  employment  which 
goods,  the  property  of  B,  together  necessarily  implied  skill  in  what  he 
with  a  parcel  of  his  own  of  the  same  had  undertaken,  was  not  liable  to  an 
sort,  at  the  customhouse,  for  ex-  action  for  the  loss  occasioned  to  B. 
portation,  but  made  the  entry  under  a.  Stanton  v.  Bell,  2  Hawks  (N.  C.) 
a  wrong  denomination,  whereby  both  145,  is  reported  in  i  Am.  Neg.  Cas. 
parcels     were     seized.      A,    having  938. 
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board  steamboats,  Congress  has,  in  clear  terms,  excluded  all  such 
cases  from  the  operation  of  a  rule  requiring  gross  negligence  to  be 
proved  to  lay  the  foundation  of  an  action  for  damages  to  person 
or  property. 

The  thirteenth  section  of  the  Act  of  July  7,  1838  (5  Stat,  at 
Lai'ge>  306),  provides:  "That  in  all  suits  and  actions  against  pro- 
prietors of  steamboats  for  injury  arising  to  persons  or  property 
from  the  bursting  of  the  boiler  of  any  steamboat,  or  the  collapse 
of  a  flue,  or  other  dangerous  escape  of  steam,  the  fact  of  such 
bursting,  collapse,  or  injurious  escape  of  steam  shall  be  taken  as 
full  prima  facie  evidence  sufficient  to  charge  the  defendant,  or 
those  in  his  employment,  with  negligence,  until  he  shall  show  that 
no  negligence  has  been  committed  by  him  or  those  in  his  employ- 
ment." 

This  case  falls  within  this  section ;  and  it  is  therefore  incumbent 
on  the  claimants  to  prove  that  no  negligence  has  been  committed 
by  those  in  their  employment. 

Have  they  proved  this  ?  It  appears  that  the  disaster  happened 
a  short  distance  above  Benicia ;  that  another  steamer  called  the 
''Wilson  G.  Hunt,"  was  then  about  a  quarter  of  a  mile  astern  of  the 
"New  World,"  and  that  the  boat  first  arriving  at  Benicia  got  from 
twenty-five  to  fifty  passengers.  The  pilot  of  the  *'  Hunt"  says  he 
hardly  knows  whether  the  boats  were  racing,  but  both  were  doing 
their  best,  and  this  is  confirmed  by  the  assistant  pilot,  who  says  the 
boats  were  always  supposed  to  come  down  as  fast  as  possible ; 
the  first  boat  at  Benicia  gets  from  twenty-five  to  fifty  passengers. 
And  he  adds  that  at  a  particular  place  called  "the  slough"  the 
"  Hunt"  attempted  to  pass  the  "  New  World."  Fay,  a  passenger  on 
board  the  "New  World,"  swears,  that  on  two  occasions,  before 
reaching  "the  slough"  the  "Hunt"  attempted  to  pass  the  "New 
World,"  and  failed ;  that  to  his  knowledge  these  boats  had  been  in 
the  habit  of  contending  for  the  mastery,  and  on  this  occasion  both 
were  doing  their  best.  The  fact  that  the  "  Hunt"  attempted  to  pass 
the  "New  World"  in  "the  slough"  is  denied  by  two  of  the  re- 
spondents* witnesses,  but  they  do  not  meet  the  testimony  of  Fay, 
as  to  the  two  previous  attempts.  Haskell,  another  passenger, 
says,  "  about  ten  minutes  before  the  explosion  I  was  standing  look- 
ing at  the  engine ;  we  saw  the  engineer  was  evidently  excited,  by 
his  running  to  a  little  window  to  look  out  at  the  boat  behind. 
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He  repeated  this  ten  or  fifteen  times  in  a  very  short  time."     The 
master,  clerk,  engineer,  assistant  engineer,  pilot,   one   fireman, 
and  the  steward  of  the  **  New  World,"  were  examined  on  behalf 
of  (he  claimants.     No  one  of   them,  save  the  pilot,  denies  the 
fact  that  the  boats  were  racing.     With  the  exception  of  the  pilot 
and  the  engineer,  they  are  wholly  silent  on  the  subject.      The 
pilot  says  they  were  not  racing.     The  engineer  says:  "We  have 
had  some   little  strife  between  us  and  the  "  Hunt"  as  to  who 
should   get  to   Benicia  first.      There  was   an   agreement  made 
that  we  should  go  first.      I  think  I  was  a  trip  or  two  before." 
Considering,  that  the  master  says  nothing  of  any  such  agree- 
ment, that  it  does  not  appear  to  have  been  known  to  any  other 
person  on   board  either  boat,   that  this   witness  and  the   pilot 
were  both  directly  connected  with  and  responsible  for  the  negli- 
gence charged,  and  that  the  fact  of  racing  is  substantially  sworn 
to  by  two  passengers  on  board  the  "  New  World,"  and  by  the 
pilot  and  assistant  pilot  of  the  "  Hunt,"  and  is  not  denied  by  the 
master  of  the  "  New  World,"  we  cannot  avoid  the  conclusion  that 
the  fact  is  proved.     And  certainly  it  greatly  increases  the  burden 
which  the  Act  of  Congress  has  thrown  on  the  claimants.     It  is 
possible  that  those  managing  a  steamboat  engaged  in  a  race  may 
use  all  that  care  and  adopt  all  those  precautions  which  the  dan- 
gerous power  they  employ  renders  necessary  to  safety.     But  it  is 
highly  improbable.      The  excitement  engendered  by  strife   for 
victory  is  not  a  fit  temper  of  mind  for  men  on  whose  judgment, 
vigilance,  coolness,  and  skill  the  lives  of  passengers  depend.   And 
when  a  disastrous  explosion  has  occurred  in  such  a  strife,  this 
court  cannot  treat  the  evidence  of  those  engaged  in  it,  and  prima 
facie  responsible  for  its  consequences,  as  sufficient  to  disprove 
their  own  negligence,  which  the  law  presumes. 

We  consider  the  testimony  of  the  assistant  engineer  and  fireman, 
who  are  the  only  witnesses  who  speak  to  the  quantity  of  steam 
carried,  as  wholly  unsatisfactory.  They  say  the  boiler  was  al- 
lowed by  the  inspector  to  carry  forty  pounds  to  the  inch,  and 
that  when  the  explosion  occurred,  they  were  carrying  but  twenty- 
three  pounds.  The  principal  engineer  says  he  does  not  remember 
how  much  steam  they  had  on.  The  master  is  silent  on  the  subject 
and  says  nothing  as  to  the  speed  of  the  boat.  The  clear  weight  of  the 
evidence  is  that  the  boat  was,  to  use  the  language  of  some  of  the 
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witnesses,  doing  its  best.  We  are  not  convinced  that  she  was  cany- 
ing  only  twenty-three  pounds,  little  more  than  half  her  allowance. 

This  is  the  only  evidence  by  which  the  claimants  have  endeav- 
ored to  encounter  the  presumption  of  negligence.  In  our  opinion 
it  does  not  disprove  it ;  and  consequently  the  claimants  are  liable 
to  damages,  and  the  decree  of  the  District  Court  must  be  affirmed. 

Mr.  Justice  Daniel. — From  the  opinion  of  the  majority  of 
the  judges  in  this  case  I  dissent. 

That  the  appellee  in  this  case  has  sustained  a  serious  injury  can- 
not, consistently  with  the  proofs  adduced,  be  denied,  and  it  is 
probable  that  the  compensation  which  has  been  awarded  him  may 
not  be  more  than  commensurate  with  the  wrong  inflicted  upon 
him,  or  greater  than  that  for  which  the  appellants  were  justly  re- 
sponsible. But  the  only  question  in  my  view  which  this  court  can 
properly  determine,  relates  neither  to  the  character  nor  extent  of 
*  the  injury  complained  of,  nor  to  the  adequacy  of  the  redress  which 
has  been  decreed.  It  is  a  question  involving  the  power  of  this 
court  to  deal  with  the  rights  or  duties  of  the  parties  to  this  con- 
troversy in  the  attitude  in  which  they  are  presented  to  its  notice. 

This  is  a  proceeding  under  the  admiralty  jurisdiction,  as  vested 
in  the  courts  of  the  United  States  by  the  Constitution.  It  is  the 
case  of  an  alleged  marine  tort.  The  libel  omits  to  allege  that  the 
act  constituting  the  gravamen  of  the  complaint,  did  not  occur 
either  infra  corpus  contitatus,  nor  infra  fauces  terra.  It  will 
hardly  be  denied  that  the  rule  of  the  admiralty  in  England, 
at  the  time  of  the  adoption  of  the  Constitution,  confined  the 
jurisdiction  of  the  admiralty  within  the  limits  above  referred  to,  or 
that  the  admiralty  never  had  in  England  general  or  concurrent 
jurisdiction  with  the  courts  of  common  law,  but  was  restricted  to 
controversies  for  the  trial  of  which  the  pais^  or  local  jury,  could 
not  be  obtained.  Having  on  a  former  occasion  investigated  ex- 
tensively the  origin  and  extent  of  the  admiralty  powers  of  the  Fed- 
eral Courts  (see  New  Jersey  Steam  Navigation  Co.  v.  Merchants* 
Bank,  6  How.  344),  it  is  not  now  my  purpose  to  do  more  than 
to  refer  to  that  examination,  and  to  maintain  my  own  consistency 
by  the  reassertion  of  my  adherence  to  the  constitutional  princi- 
ples therein  propounded,  principles  by  which  I  am  constrained 
to  deny  the  jurisdiction  of  this  court  and  of  the  Circuit  Court,  in 
the  case  before  us. 
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It  is  .true  that  the  libel  in  this  case  alleged  the  injury  to  have 
been  committed  within  the  ebb  and  flow  of  the  tide,  but  it  is 
obvious  that  such  an  allegation  does  not  satisfy  the  description  of 
an  occurrence  which  to  give  jurisdiction  must  be  marine  or  nau- 
tical in  its  character  and  locality.  Although  all  tid^s  are  said  to 
proceed  from  the  action  of  the  moon  upon  the  ocean,  it  would 
be  a  non  sequitur  should  the  conclusion  be  attempted  that  there- 
fore every  river  subject  to  tides  was  an  ocean.  It  to  my  view 
seems  manifest,  that  an  extension  of  admiralty  jurisdiction  over 
all  waters  affected  by  the  ebb  and  flow  of  the  tide,  would  not 
merely  be  a  violation  of  settled  and  venerable  authority,  but  would 
necessarily  result  in  the  most  mischievous  interference  with  the 
common  law  and  internal  and  police  powers  of  every  community. 
Take  one  illustration  which  may  be  drawn  from  subjects  within 
our  immediate  view. 

In  the  small  estuary  which  traverses  the  avenue  leading  to  this 
court  room,  the  tides  of  the  Potomac  regularly  ebb  and  flow,  al- 
though upon  the  receding  of  the  tide  this  water  course  can  be 
stepped  over.  Upon  the  return  of  the  tide  there  may  be  seen  on 
this  water  numerous  boys  bathing  or  angling,  or  passing  in  canoes. 
Should  a  conflict  arise  amongst  these  urchins,  originating  either  in 
collision  of  canoes  or  an  entangling  of  fishing  lines,  or  from  any 
similar  cause,  this  would  present  a  case  of  admiralty  jurisdiction 
fully  as  legitimate  as  that  which  is  made  by  the  libel  in  the  case 
before  us.  Yet  the  corporate  authorities  of  Washington  would 
think  strangely  no  doubt  of  finding  themselves,  by  the  exercise  of 
a  great  national  power  designed  for  national  purposes,  ousted  of 

0 

their  power  to  keep  the  peace,  and  to  inflict  upon  rioters  within 
their  notorious  limits,  the  discipline  of  the  workhouse. 

I  am  opposed  to  every  assumption  of  authority  by  forced  im- 
plications and  constructions.  I  would  construe  the  Constitution 
and  the  statutes  by  the  received  acceptation  of  words  in  use  at  the 
time  of  their  creation,  and  in  obedience  to  this  rule,  I  feel  bound 
to  express  my  belief  that,  in  the  present  and  in  all  similar  cases, 
this  court  has  no  jurisdiction  under  the  Constitution  of  the  United 
States. 

Order. — This  cause  came  on  to  be  heard  on  the  transcript  of 
the  record,  from  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California,  and  was  argued  by  counsel.     On 
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considera6on  whereof,  it  is  now  here  ordered,  adjudged,  jand  de- 
creed by  this  court,  that  the  decree  of  the  said  District  Court  in 
this  cause,  be,  and  the  same  is  hereby  affirmed,  with  costs  and  in- 
terest, at  the  same  rate  per  annum  that  similar  decrees  bear  in  the 
courts  of  the  State  of  California. 


NEW    YORK    CENTRAL    RAILROAD 
COMPANY   V.    LOCKWOOD. 

Supreme  Court,  United  States,   October  Term,  187S 

[Reported  in  17  Wall.  (84  U.  S.)  357.] 

DROVER  INJURED— TRAlVELLING  ON  PASS  —  LIMITING  LIA- 
BILITY—A DROVER  IS  A  PASSENGER  FOR  HIRE.— In  an  action 
to  recover  damages  for  injuries  received  bj  a  person  travelling  on  a 
drover's  pass  on  defendant's  train,  it  was  keid:  — 

z.  A  common  carrier  cannot  lawfully  stipulate  for  exemption  from  re- 
sponsibility when  such  exemption  is  not  just  and  reasonable  in  the 
eye  of  the  law, 
3.  It  is  not  just  and  reasonable  in  the  eye  of  the  law  for  a  common  carrier 
to  stipulate  for  exemption  from  responsibility  for  the  negligence  of 
himself  or  his  servants. 

3.  These  rules  apply  both  to  carriers  of  goods  and  carriers  of  passengers 

for  hire,  and  with  especial  force  to  the  latter. 

4.  A  drover  travelling  on  a  pass,  for  the  purpose  of  taking  care  of  his 

stock  on  the  train,  is  a  passenger  for  hire  (i). 
^uery:  Whether  the  same  rules  would  apply  to  a  free  passenger,  instead 
of  a  passenger  for  hire? 

"  Error  to  the  Circuit  Court  for  the  Southern  District  of  New 
York ;  the  case  being  thus :  — 

"  Lockwood,  a  drover,  was  injured  whilst  travelling  on  a  stock 
train  of  the  New  York  Central  Railroad  Company,  proceeding 
from  Buffalo  to  Albany,  and  brought  this  suit  to  recover  damages 
for  the  injury.  He  had  cattle  in  the  train,  and  had  been  required, 
at  Buffalo,  to  sign  an  agreement  to  attend  to  the  loading,  trans- 
porting, and  unloading  of  them,  and  to  take  all  risk  of  injury  to 
them  and  of  personal  injury  to  himself,  or  to  whomsoever  went 

I.  See  also,  Phila.  &  Reading  R.  R.  Grand  Trunk  R'y  v,  Stevens,  95  U.  S. 

Co.  V.  Derby,  14  How.  468,  and  Steam-  655  (case  next  reported),  on  the  qoes- 

boat  New  World  v.  King,  16  How.  tion  of  free  passes. 
469  (preceding  cases  reported),  and 
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with  the  cattle ;  and  he  received  what  is  called  a  drover's  pass ; 
that  is  to  say,  a  pass  certifying  that  he  had  shipped  sufficient  stock 
to  pass  free  to  Albany;  but  declaring  that  the  acceptance  of  the 
pass  was  to  be  considered  a  waiver  of  all  claims  for  damages  or  in- 
jaries  received  on  the  train.     The  agreement  stated  its  considera- 
tion to  be  the  carrying  of  the  plaintiff's  cattle  at  less  than  tariff 
rates.    It  was  shown  on  the  trial,  that  these  rates  were  about  three 
times  the  ordinary  rates  charged,  and  that  no  drover  had  cattle 
carried  on  those  terms ;  but  that  all  signed  similar  agreements  to 
that  which  was  signed  by  the  plaintiff,  and  received  similar  passes. 
Evidence  was  given  on  the  trial  tending  to  show  that  the  injury 
complained  of  was  sustained  in  consequence  of  negligence  on  the 
part  of  the  defendants  or  their  servants,  but  they  insisted  that  they 
were  exempted  by  the  terms  of  the  contract  from  responsibility 
for  all  accidents,  including  those  occurring  from  negligence,  at 
least  the  ordinary  negligence  of  their  servants ;  and  requested  the 
judge  so  to  charge.     This  he  refused,  and  charged  that  if  the  jury 
were  satisfied  that  the  injury  occurred  without  any  negligence  on 
the  part  of  the  plaintiff,  and  that  the  negligence  of  the  defendants 
caused  the  injury,  they  must  find  for  the  plaintiff,  which  they  did. 
Judgment  being  entered  accordingly,  the  railroad  company  took 
this  writ  of  error. 

"  It  is  unnecessary  to  notice  some  subordinate  points  made,  as 
this  court  was  of  opinion  that  all  the  questions  of  fact  were  fairly 
left  to  the  jur>%  and  that  the  wTiole  controversy  depended  on  the 
main  question  of  law  stated."     Judgment  affirmed, 

Mr.  T.  R.  Strong,  for  the  railroad  company,  plaintiff  in  error. 
Mr.  Truman  Smith  and  Mr.  Cephas  Brainerd,  for  defendant 
in  error. 

Mr.  Jngtlce  Bradley. — It  may  be  assumed  in  limine,  that 

« 

the  case  was  one  of  carriage  for  hire ;  for  though  the  pass  certifies 
that  the  plaintiff  was  entitled  to  pass  free,  yet  his  passage  was 
one  of  the  mutual  terms  of  the  arrangement  for  carrying  his 
cattle.  The  question  is,  therefore,  distinctly  raised,  whether  a 
railroad  company  carrying  passengers  for  hire,  can  lawfully  stipu- 
Jate  not  to  be  answerable  for  their  own  or  their  servants'  negli- 
gence in  reference  to  such  carriage. 

Aj&  the  duties  and  responsibilities  of  public  carriers  were  pre- 
scribed by  public  policy,  it  has  been  seriously  doubted  whether 
X — xa 
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the  courts  did  wisely  in  allowing  that  policy  to  be  departed  from 
without  legislative  interference,  by  which  needed  modifications 
could  have  been  introduced  into  the  law.  But  the  great  hardship 
on  the  carrier  in  certain  special  cases,  where  goods  of  great  value 
or  subject  to  extra  risk  were  delivered  to  him  without  notice  of 
their  character,  and  where  losses  happened  by  sheer  accident 
without  any  possibility  of  fraud  or  collusion  on  his  part,  such  as 
by  collisions  at  sea,  accidental  fire,  etc.,  led  to  a  relaxation  of  the 
rule  to  the  extent  of  authorizing  certain  exemptions  from  liability 
in  such  cases  to  be  provided  for,  either  by  public  notice  brought 
home  to  the  owners  of  the  goods,  or  by  inserting  exemptions  from 
liability  in  the  bill  of  lading,  or  other  contract  of  carriage.  A 
modification  of  the  strict  rule  of  responsibility,  exempting  the 
carrier  from  liability  for  accidental  losses,  where  it  can  be  safely 
done,  enables  the  carrying  interest  to  reduce  its  rates  of  compen- 
sation ;  thus  proportionally  relieving  the  transportation  of  produce 
and  merchandise  from  some  of  the  burden  with  which  it  is  loaded. 

The  question  is,  whether  such  modification  of  responsibility  by 
notice  or  special  contract  may  not  be  carried  beyond  legitimate 
bounds,  and  introduce  evils  against  which  it  was  the  direct  policy 
of  the  law  to  guard ;  whether,  for  example,  a  modification  which 
gives  license  and  immunity  to  negligence  and  carelessness  on  the 
part  of  a  public  carrier  or  his  servants,  is  not  so  evidently  repug- 
nant to  that  policy  as  to  be  altogether  null  and  void ;  or,  at  least, 
null  and  void  under  certain  circumstances. 

In  the  case  of  sea-going  vessels.  Congress  has,  by  the  Act  of 
1 85 1,  relieved  shipowners  from  all  responsibility  for  loss  by  fire 
unless  caused  by  their  own  design  or  neglect ;  and  from  responsi- 
bility for  loss  of  money  and  other  valuables  named,  unless  notified 
of  their  character  and  value ;  and  has  limited  their  liability  to  the 
value  of  ship  and  freight,  where  losses  happen  by  the  embezzle- 
ment or  other  act  of  the  master,  crew,  or  passengers;  or  by 
collision,  or  any  cause  occurring  without  their  privity  or  knowl- 
edge ;  but  the  master  and  crew  themselves  are  held  responsible  to 
the  parties  injured  by  their  negligence  or  misconduct  Similar 
enactments  have  been  made  by  State  Legislatures.  This  seems 
to  be  the  only  important  modification  of  previously  existing  law 
on  the  subject,  which  in  this  country  has  been  effected  by  legisla- 
tive interference.     And  by  this,  it  is  seen,  that  though  intended 


Carrier  of  persons.  627 

for  the  relief  of  the  shipowner,  it  still  leaves  him  liable  to  the  ex- 
tent of  his  ship  and  freight  for  the  negligence  and  misconduct  of 
his  employees,  and  liable  without  limit  for  his  own  negligence. 

It  is  true  that  the  first  section  of  the  above  act  relating  to  loss 
by  fire  has  a  proviso,  that  nothing  in  the  act  contained  shall  pre- 
vent the  parties  from  making  such  contract  as  they  please, 
extending  or  limiting  the  liability  of  shipowners.  This  proviso, 
however,  neither  enacts  nor  affirms  anything.  It  simply  expresses 
the  intent  of  Congress  to  leave  the  right  of  contracting  as  it  stood 
before  the  act. 

The  courts  of  New  York,  where  this  case  arose,  for  a  long  time 
resisted  the  attempts  of  common  carriers  to  limit  their  common- 
law  liability,  except  for  the  purpose  of  procuring  a  disclosure  of 
the  character  and  value  of  articles  liable  to  extra  hazard  and 
risk.  This,  they  were  allowed  to  enforce  by  means  of  a  notice  of 
nonliability,  if  the  disclosure  was  not  made.  But  such  announce- 
ments as  "all  baggage  at  the  risk  of  the  owner,"  and  such  excep- 
tions in  bills  of  lading  as  ''  this  company  will  not  be  responsible 
for  injuries  by  fire,  nor  for  goods  lost,  stolen,  or  damaged,"  were 
held  to  be  unavailing  and  void,  as  being  against  the  policy  of  the 
law.  Cole  V,  Goodwin,  19  Wend.  257;  Gould  v.  Hill,  2  Hill, 
623. 

But  since  the  decision  in  the  case  of  The  New  Jersey  Steam 
Navigation  Co.  v.  Merchants'  Bank,  6  How.  344,  by  this  court,  in 
January  Term,  1848,  it  has  been  uniformly  held,  as  well  in  the 
courts  of  New  York  as  in  the  Federal  courts,  that  a  common  car- 
rier may,  by  special  contract,  limit  his  common-law  liability, 
although  considerable  diversity  of  opinion  has  existed  as  to  the 
extent  to  which  such  limitation  is  admissible. 

The  case  of  The  New  Jersey  Steam  Navigation  Co.  v.  Mer- 
chants' Bank,  above  adverted  to,  grew  out  of  the  burning  of  the 
steamer  "  Lexington."    Certain  money  belonging  to  the  bank  had 
been  intrusted  to  Harnden's  Express,  to  be  carried  to  Boston, 
and  was  on  board  the  steamer  when  she  was  destroyed.    By  agree- 
ment between  the  steamboat  company  and  Harnden,  the  crate  of 
the  latter  and  its  contents  were  to  be  at  his  sole  risk.     The  court 
lield  this  agreement  valid,  so  far  as  to  exonerate  the  steamboat 
company  from  the  responsibility  imposed  by  law ;  but  not  to  ex- 
cuse them  for  misconduct  or  negligence,  which  the  court  said  it 
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would  not  presume  that  the  parties  intended  to  include,  although 
the  terms  of  the  contract  were  broad  enough  for  that  purpose ;  and 
that  inasmuch  as  the  company  had  undertaken  to  carry  the  goods 
from  one  place  to  another,  they  were  deemed  to  have  incurred  the 
same  degree  of  responsibility  as  that  which  attaches  to  a  private 
person  engaged  casually  in  the  like  occupation,  and  were,  there- 
fore, bound  to  use  ordinary  care  in  the  custody  of  the  goods,  and 
in  their  delivery,  and  to  provide  proper  vehicles  and  means  of 
conveyance  for  their  transportation ;  and  as  the  court  was  of  opin- 
ion that  the  steamboat  company  had  been  guilty  of  negligence  in 
these  particulars,  as  well  as  in  the  management  of  the  steamer  dur- 
ing the  fire,  they  held  them  responsible  for  the  loss. 

As  this  has  been  regarded  as  a  leading  case,  we  may  pause  for 
a  moment  to  observe  that  the  case  before  us  seems  almost  pre- 
cisely within  the  category  of  that  decision.  In  that  case,  as 
in  this,  the  contract  was  general,  exempting  the  carrier  from  every 
risk  and  imposing  it  all  upon  the  party ;  but  the  court  would  not 
presume  that  the  parties  intended  to  include  the  negligence  of  the 
carrier  or  his  agents  in  that  exception. 

It  is  strenuously  insisted,  however,  that  as  negligence  is  the 
only  ground  of  liability  in  the  carriage  of  passengers,  and  as  the 
contract  is  absolute  in  its  terms,  it  must  be  construed  to  embrace 
negligence  as  well  as  accident,  the  former  in  reference  to  passen- 
gers, and  both  in  reference  to  the  cattle  carried  in  the  train.  As 
this  argument  seems  plausible,  and  the  exclusion  of  a  liability  em- 
braced in  the  terms  of  exemption  on  the  ground  that  it  could  not 
have  been  in  the  mind  of  the  parties  is  somewhat  arbitrary,  we 
will  proceed  to  examine  the  question*  before  propounded,  namely, 
whether  common  carriers  may  excuse  themselves  from  liability 
for  negligence.  In  doing  so  we  shall  first  briefly  review  the 
course  of  decisions  in  New  York,  on  which  great  stress  has  been 
laid,  and  which  are  claimed  to  be  decisive  of  the  question. 
Whilst  we  cannot  concede  this,  it  is,  nevertheless,  due  to  the 
courts  of  that  State  to  examine  carefully  the  grounds  of  their  de- 
cision and  to  give  them  the  weight  which  they  justly  deserve. 
We  think  it  will  be  found,  however,  that  the  weight  of  opinion, 
even  in  New  York,  is  not  altogether  on  the  side  that  favors  the 
right  of  the  carrier  to  stipulate  for  exemption  from  the  conse* 
quences  of  his  own  or  his  servants'  negligence. 
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The  first  recorded  case  that  arose  in  New  York  after  the  before- 
mentioned  decision  in  this  court,  involving  the  right  of  a  carrier  to 
limit  his  liability,  was  that  of  Dorr  v.  The  New  Jersey  Steam 
Navigation  Company,  4  Sand.  136,  decided  in  1850.     This  case 
also  arose  out  of  the  burning  of  the  "  Lexington/'  under  a  bill  of 
lading  which  excepted  from  the  company's  risk  "danger  of  fire, 
water,  breakage,  leakage,  and  other  accidents."    Judge  Campbell, 
delivering  the  opinion  of  the  court,  says :   "A  common  carrier  has 
in  truth  two  distinct  liabilities, — the  one  for  losses  by  accident  or 
mistake,  where  he  is  liable  as  an  insurer ;  the  other  for  losses  by 
default  or  negligence,  where  he  is  answerable  as  an  ordinary  bailee. 
It  would  certainly  seem  reasonable  that  he  might,  by  express 
special  contract,  restrict  his  liability  as  insurer ;  that  he  might  pro- 
tect himself  against  misfortune,  even  though  public  policy  should 
require  that  he  should  not  be  permitted  to  stipulate  for  impunity 
where  the  loss  occurs  from  his  own  default  or  neglect  of  duty. 
Such  we  understand  to  be  the  doctrine  laid  down  in  the  case  of 
The  New  Jersey  Steam  Navigation  Co.  vi  The  Merchants'  Bank,  6 
How.  344,  and  such  we  consider  to  be  the  law  in  the  present  case." 
And  in  Stoddard  v.  Long  Island  Railroad  Company,  5  Sand.  180, 
another  express  case,  in  which  it  was  stipulated  that  the  express 
company  should  be  alone  responsible  for  all  losses.  Judge  Duer, 
for  the  court,  says:    "Conforming  our  decision  to  that  of  the 
Supreme  Court  of  the  United  States,  we  must,  therefore,  hold : 
I.  That  the  liability  of  the  defendants  as  common  carriers  was  re- 
stricted by  the  terms  of  the  special  agreement  between  them  and 
Adams  &  Co.,  and  that  this  restriction  was  valid  in  law.    2.  That 
by  the  just  interpretation  of  this  agreement  the  defendants  were 
not  to   be  exonerated  from  all  losses,  but  remained  liable  for 
such  as  might  result  from  the  wrongful  acts,  or  the  want  of  due 
care  and  diligence  of  themselves  or   their  agents  and  servants. 
3.  That  the  plaintiffs,  claiming  through  Adams  &  Co.,  are  bound  by 
the  special  agreement."     The  same  view  was  taken  in  subsequent 
cases,  Parsons  v.  Monteath,  13  Barb.  353;   Moore  v,  Evans,  14 
Barb.  524,  all  of  which  show  that  no  idea  was  then  entertained  of 
sanctioning  exemptions  of  liability  for  negligence. 

It  was  not  till  1858,  in  the  case  of  Welles  v.  New  York  Central 
R.  R.  Co.,  26  Barb.  641,  that  the  Supreme  Court  was  brought  to 
assent  to  the  proposition  that  a  common  carrier  may  stipulate 
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against  responsibility  for  the  negligence  of  his  servants.  That  was 
the  case  of  a  gratuitous  passenger  travelling  on  a  free  ticket,  which 
exempted  the  company  from  liability.  In  1862  the  Court  of 
Appeals  by  a  majority  affirmed  this  judgment,  24  N.  Y.  181  (i), 
and  in  answer  to  the  suggestion  that  public  policy  required  that 
railroad  companies  should  not  be  exonerated  from  the  duty  of 
carefulness  in  performing  their  important  and  hazardous  duties, 
the  court  held  that  the  case  of  free  passengers  could  not  seriously 
affect  the  incentives  to  carefulness,  because  there  were  very  few 
such,  compared  with  the  great  mass  of  the  travelling  public. 
Perkins  v.  New  York  Central  R.  R.  Co.,  24  N.  Y.  196  (2),  was 
also  the  case  of  a  free  'passenger,  with  a  similar  ticket,  and  the 
court  held  that  the  indorsement  exempted  the  company  from  all 
kinds  of  negligence  of  its  agents,  gross  as  well  as  ordinary ;  that 
there  is,  in  truth,  no  practical  distinction  in  the  degrees  of  negli- 
gence. 

The  next  cases  of  importance  that  arose  in  the  New  York  courts 
were  those  of  drovers*  passes^  in  which  the  passenger  took  all  re- 
sponsibility of  injury  to  himself  and  stock.  The  first  was  that  of 
Smith  V.  New  York  Central  R.  R.  Co.,  29  Barb.  132,  decided  in 
March,  1859  (3).  The  contract  was  precisely  the  same  as  that 
in  the  present  case.  The  damage  arose  from  a  flattened  wheel  in 
the  car,  which  caused  it  to  jump  the  track.  The  Supreme  Court, 
by  Hogeboom,  J.,  held  that  the  railroad  company  was  liable  for 
any  injury  happening  to  the  passenger,  not  only  by  the  grpss  neg- 
ligence of  the  company's  servants,  but  by  ordinary  negligence  on 
their  part.  "For  my  part,"  says  the  judge,  •*  I  think  not  only  gross 
negligence  is  not  protected  by  the  terms  of  the  contract,  but  what 
is  termed  ordinary  negligence,  or  the  withholding  of  ordinary 
care,  is  not  so  protected.  I  think,  notwithstanding  the  contract, 
the  carrier  is  responsible  for  what,  independent  of  any  peculiar 
responsibility  attached  to  his  calling  or  employment,  would  be  re- 
garded as  fault  or  misconduct  on  his  part."  The  judge  added 
that  he  thought  the  carrier  might,  by  positive  stipulation,  relieve 
himself  to  a  limited  degree  from   the   consequences  of  his  own 

1.  There    is  a  note  of  the  Welles         3.  A  note  of  the  Smith  caae  &]>- 
case  in  9  Am.  Neg.  Cas.  616.  pears  in  9  Am.  Neg.  Cas.  616. 

2.  See  note  of  the  Perkins  case  in 
9  Am.  Neg.  Cas.  616. 
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negligence  or  that  of  his  servants.  But,  to  accomplish  that  object, 
the  contract  must  be  clear  and  specific  in  its  terms,  and  plainly 
covering  such  a  case.  Of  course,  this  remark  was  extrajudicial. 
The  judgment  itself  was  affirmed  by  the  Court  of  Appeals  in  1 862 
by  a  vote  of  five  judges  to  three.  24  N.  Y.  222.  Judge  Wright 
strenuously  contended  that  it  is  against  public  policy  for  a  carrier 
of  passengers,  where  human  life  is  at  stake^  to  stipulate  for  immu- 
nity for  any  want  of  care.  "  Contracts  in  restraint  of  trade  are 
void,"  he  says,  "  because  they  interfere  with  the  welfare  and  con- 
venience of  the  State ;  yet  the  State  has  a  deep  interest  in  protect- 
ing the  lives  of  its  citizens."  He  argued  that  it  was  a  question 
affecting  the  public,  and  not  alone  the  party  who  is  carried.  Judge 
Sutherland  agreed  in  substance  with  Judge  Wright.  Two  other 
judges  held  that  if  the  party  injured  had  been  a  gratuitous  passen- 
ger the  company  would  have  been  discharged,  but  in  their  view 
he  was  not  a  gratuitous  passenger.  One  judge  was  for  affirmance, 
on  the  ground  that  the  negligence  was  that  of  the  company  itself. 
The  remaining  three  judges  held  the  contract  valid  to  the  utmost 
extent  of  exonerating  the  company,  notwithstanding  the  grossest 
neglect  on  the  part  of  its  servants. 

In  that  case,  as  in  the  one  before  us,  the  contract  was  general  in 
its  terms,  and  did  not  specify  negligence  of  agents  as  a  risk  assumed 
by  the  passenger,  though  by  its  generality  it  included  all  risks. 

The  next  case,  Bissell  v.  The  New  York  Central  R.  R.  Co.,  29 
Barb.  602  (i),  first  decided  in  September,  1859,  differed  from  the 
preceding  in  that  the  ticket  expressly  stipulated  that  the  railroad 
company  should  not  be  liable  under  any  circumstances,  "  whether 
4?f  negligence  by  their  agents,  or  otherwise^'  for  injury  to  the  person 
or  stock  of  the  passenger.     The  latter  was  killed  by  the  express 
train  running  into  the  stock  train,  and  the  jury  found  that  his 
death  was  caused  by  the  gross  negligence  of  the  agents  and  serv- 
ants of  the  defendants.      The  Supreme  Court  held  that  gross 
negligence  (whether  of  servants  or  principals)  cannot  be  excused 
by  contract  in  reference  to  the  carriage  of  pa:ssengers  for  hire,  and 
that  such  a  contract  is  against  the  policy  of  the  law,  and  void.    In 
December,  1862,  this  judgment  was  reversed  by  the  Court  of  Ap- 
peals, 25  N.  Y.  442 ;  four  judges  against  three ;  Judge  Smith,  who 
concurred  in  the  judgment  below,  having  in  the  meantime  changed 

z.  There  is  a  note  of  the  Bissell  case  in  9  Am.  Neg.  Cas.  616. 
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his  views  as  to  the  materiality  of  the  fact  that  the  negligence  stipu- 
lated against  was  that  of  the  servants  of  the  company,  and  not  of 
the  company  itself.  The  majority  now  held  that  the  ticket  was  a 
free  ticket,  as  it  purported  to  be,  and,  therefore,  that  the  case  was 
governed  by  Welles  z;.  The  New  York  Central  Railroad  Company; 
but  whether  so,  or  not,  the  contract  was  founded  on  a  valid  consid- 
eration, and  the  passenger  was  bound  by  it  even  to  the  assumption 
of  the  risk  arising  from  the  gross  negligence  of  the  compan3r's  serv- 
ants. Elaborate  opinions  were  read  by  Justice  Selden  in  favor, 
and  by  Justice  Denio  against  the  conclusion  reached  by  the  court. 
The  former  considered  that  no  rule  of  public  policy  forbids  such 
contracts,  because  the  public  is  amply  protected  by  the  right  of 
every  one  to  decline  any  special  contract,  on  paying  the  regular 
fare  prescribed  by  law,  that  is,  the  highest  amount  which  the  law 
allows  the  company  to  charge.  In  other  words,  unless  a  man 
chooses  to  pay  the  highest  amount  which  the  company  by  its 
charter  is  authorized  to  charge,  he  must  submit  to  their  terms, 
however  onerous.  Justice  Denio,  with  much  force  of  argument, 
combated  this  view,  and  insisted  upon  the  impolicy  and  immo- 
rality of  contracts  stipulating  immunity  for  negligence,  either  of 
servants  or  principals,  where  the  lives  and  safety  of  passengers  are 
concerned.  The  late  case  of  Poucher  v.  New  York  Central  R.  R. 
Co.,  49  N.  Y.  263  (i),  is  in  all  essential  respects  a  similar  case  to 
this,  and  a  similar  result  was  reached. 

These  are  the  authorities  which  we  are  asked  to  follow.  Cases 
may  also  be  found  in  some  of  the  other  State  courts  which,  by 
dicta  or  decision  either  favor  or  follow,  more  or  less  closely,  the 
decisions  in  New  York.  A  reference  to  the  principal  of  them  is 
all  that  is  necessary  here.  Ashmore  v.  Pennsylvania  Steam,  etc., 
Co.,  4  Dutch.  180 ;  Kinney  v.  Cent.  R.  R.  Co.,  3  Vr.  407 ;  Hale  v. 
N.  J.  Steam  Navigation  Co.,  1 5  Conn.  539 ;  Peck  t/.  Weeks,  34  Conn. 
145 ;  Lawrence  v.  N.  Y.  etc.  R.  R.  Co.,  36  Conn.  63 ;  Kimball 
V.  Rutland  R.  R.  Co.,  26  Vt.  247 ;  Mann  v.  Birchard,  40  Vt  326; 
Adams  Express  Co.  v.  Haynes,  42  111.  89;  lb.  458;  Illinois  Cent. 
R.  R.  Co.  V.  Adams  Express  Co.,  42  111.  474;  Hawkins  v.  Great 
Western  R.  R.  Co.,  17  Mich.  57;  s.  c,  18  Mich.  427;  Baltimore 

&  Ohio  R.  R.  Co.  V.  Brady,  32  Md.  333 ;  25  Md.  128;  Levering 
V.  Union  Transportation  Co.,  42  Mo.  88. 

I.  See  note  of  the  Poucher  case  in  9  Am.  Neg.  Cas.  616. 
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A  review  of  the  cases  decided  by  the  courts  of  New  York  shows 
that  though  they  have  carried  the  power  of  the  common  carrier  to 
make  special  contracts ''to  the  extent  of  enabling  him  to  exonerate 
himself  from  the  effects  of  even  gross  negligence,  yet  that  this 
effect  has  never  been  given  to  a  contract  general  in  its  terms.  So 
that  if  we  only  felt  bound  by  those  precedents,  we  could,  perhaps, 
find  no  authority  for  reversing  the  judgment  in  this  case.  But  on 
a  question  of  general  commercial  law,  the  Federal  Courts  adminis- 
tering justice  in  New  York  have  equal  and  co-ordinate  jurisdiction 
with  the  courts  of  that  State.  And  in  deciding  a  case  which  in- 
volves a  question  of  such  importance  to  the  whole  country;  a 
question  on  which  the  courts  of  New  York  have  expressed  such 
diverse  views,  and  have  so  recently  and  with  such  slight  prepon- 
derancy  of  judicial  suffrage,  come  to  the  conclusion  that  they 
have,  we  should  not  feel  satisfied  without  being  able  to  place  our 
decision  upon  grounds  satisfactory  to  ourselves,  and  resting  upon 
what  we  consider  sound  principles  of  law. 

In  passing,  however,  it  is  apposite  to  call  attention  to  the  testi- 
mony of  an  authoritative  witness  as  to  the  operation  and  effect  of 
the  recent  decisions  referred  to.  **  The  fruits  of  this  rule,"  says 
Judge  Davis,  *'  are  already  being  gathered  in  increasing  accidents, 
through  the  decreasing  care  and  vigilance  on  the  part  of  these 
corporations;  and  they  will  continue  to  be  reaped  until  a  just 
sense  of  public  policy  shall  lead  to  legislative  restriction  upon  the 
power  to  make  this  kind  of  contracts."  Stinson  v.  N.  Y.  Cent.  R. 
R.  Co.,  32  N.  Y.  337. 

We  now  proceed  to  notice  some  cases  decided  in  other  States, 
in  which  a  different  view  of  the  subject  is  taken. 

In  Pennsylvania,  it  is  settled  by  a  long  course  of  decisions,  that 
a  common  carrier  cannot,  by  notice  or  special  contract,  limit  his 
liability  so  as  to  exonerate  him  from  responsibility  for  his  own 
negligence  or  misfeasance,  or  that  of  his  servants  and  agents. 
Laing  v.  Colder,  8  Pa.  479  (i);  Camden  &  Amboy  R.  R.  Co. 
V.  Baldauf,  16  Pa.  67;  Goldey  v,  Penn.  R.  R.  Co.,  30  Pa. 
St.  242;  Powell  V,  Penn.  R.  R.  Co.,  32  Pa.  St.  414;  Pennsylvania 
R.  R.  Co.  V.  Henderson,  51  Pa.  St.  315  (2)  ;  Farnham  v.  Camden 
&  Amboy  R.  R.  Co.,  55  Pa.  St.  53 ;  Express  Co.  v.  Sands,  55  Pa. 

1.  Reported  on  page  144,  ante,  51  Pa.  St.  315,  is  reported  in  6  Am. 

2.  Penn.  R.  R.  Co.  t;.  Henderson^      Neg.  Cas.  244. 
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St.  140;  Empire  Transportation  Co.  v.  Wamsutta  Oil  Co.,  63 
Pa.  St.  14.  "The  doctrine  is  firmly  settled,"  says  Chief  Justice 
Thompson,  in  Famham  v.  Camden  &  Amboy  R.  R.  Co.,  55  Pa. 
St.  62,  ''that  a  common  carrier  cannot  limit  his  liability  so  as  to 
cover  his  own  or  his  servants*  negligence."  This  inability  is 
affirmed  both  when  the  exemption  stipulated  for  is  general,  cover- 
ing all  risks,  and  where  it  specifically  includes  damages  arising 
from  the  negligence  of  the  carrier  or  his  servants.  In  Pennsyl- 
vania R.  R.  Co.  V,  Henderson,  51  Pa.  St.  315  (supra)  ^  a  drover's 
pass  stipulated  for  immunity  of  the  company  in  case  of  injury  from 
negligence  of  its  agents,  or  otherwise.  The  court,  Judge  Read 
delivering  the  opinion,  after  a  careful  review  of  the  Pennsylvania 
decisions,  says :  "  This  indorsement  relieves  the  company  from  all 
liability  for  any  cause  whatever,  for  any  loss  or  injury  to  the  person 
or  property,  however  it  may  have  been  occasioned ;  and  our  doc- 
trine, settled  by  the  above  decisions,  made  upon  grave  delibera- 
tion, declares  that  such  a  release  is  no  excuse  for  negligence." 

The  Ohio  cases  are  very  decided  on  this  subject,  and  reject  all 
attempts  of  the  carrier  to  excuse  his  own  negligence,  or  that  of 
his  servants.  Jones  v.  Voorhees,  10  Ohio,  145 ;  Davidson  v. 
Graham,  2  Ohio  St.  131 ;  Graham  v.  Davis,  4  Ohio  St  362 ; 
Wilson  V.  Hamilton,  4  Ohio  St.  722 ;  Welsh  v.  Pittsburg,  Fort 
Wayne  &  Chicago  R.  R.,  10  Ohio  St.  75 ;  Cleveland,  etc.,  R*  R. 
Co.  V.  Curran,  19  Ohio  St.  1(1)  ;  Cincinnati,  etc.,  R.  R.  v.  Pon- 
tius, 19  Ohio  St.  221  ;  Knowlton  v.  Erie  Railway  Co.,  19  Ohio 
St.  260  (2).  In  Davidson  v.  Graham,  2  Ohio  St.  131,  the 
court  after  conceding  the  right  of  the  carrier  to  make  special  con- 
tracts to  a  certain  extent,  says:  "He  cannot,  however,  protect 
himself  from  losses  occasioned  by  his  own  fault  He  exercises  a 
public  employment,  and  diligence  and  good  faith  in  the  dischai^e 
of  his  duties  are  essential  to  the  public  interests.  ♦  ♦  ♦  And 
public  policy  forbids  that  he  should  be  relieved  by  special  agree- 
ment from  that  degree  of  diligence  and  fidelity  which  the  law 
has  exacted  in  the  discharge  of  his  duties.  Welsh  v.  Pittsburg, 
Fort  Wayne,  &  Chicago  R.  R.,  10  Ohio  St  75 ;  Bissell  p.  The 
N.  Y.  Cent  R.  R.,  25  N.  Y.  442  (supra);  Penn.  R.  R.  v.  Hen- 
derson, 51  Pa.  St.  315  (supra)  ;  Fillebrown  v.  Grand  Trunk  Rail- 
way Co.,  55  Me.  462;  Sager  v.  Portsmouth,  31  Me.  228;  School 

I.  Reported  on  page  39,  ante,  2.  Reported  on  page  aa,  ante. 
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District  V.  Boston,  etc.,  R.  R.  Co.,  102  Mass.  552;  Indianapolis 
R.  R.  V.  Alien,  31  Ind.  394;  Michigan  Southern  R.  R.  v.  Heaton, 
31  Ind.  397;  Flinn  v.  Philadelphia,  Wilm.  &  Bait  R.  R.,  i  Hous- 
ton, 472;  Orndorff  v.  Adams  Express  Co.,  3  Bush,  194;  Swindler 
V,  Hilliard  &  Brooks,  2  Richardson  (S.  C.)  286;  Berry  v. 
Cooper,  28  Ga.  543;  Steele  v.  Townsend,  37  Ala. '247;  South- 
ern Express  Co.  v.  Crook,  44  Ala.  468 ;  Whitesides  v.  Thurlkill, 
12  Sm.  &  M.  (Miss.)  599;  Southern  Express  Co.  t/.  Moon,  39 
Miss.  822 ;  New  Orleans  Mutual  Ins.  Co.  v.  Railroad  Co.,  20  La. 
Ann.  302;  Hinton  v.  Dibbin,  2  Ad.  &  Ell.,  N.  S.,'  649  (i); 
Wyld  V.  Pickford,  8  M.  &  W.  460  (2);  Peek  v.  North  Stafford- 
shire Railway  Co.,  10  H.  L.  Cas.  473   (3) ;  Carr  v.  Lancashire 


I.  In  Hinton  v.  Dibbin,  2  Ad.  & 
Ell  (N.  S.)  649,  it  was  held  that  bj 
II  Geo.  4  &  I  Will.  4,  c.  68,  8.  I,  a 
common  carrier  bj  land  is  exempted 
from  liabilitj  for  the  loss  of  or  in- 
]urj  to  any  article  of  the  description 
therein  specified,  being  aboye  the 
▼alue  of  £10,  delivered  to  him  to  be 
carried,  where  such  loss  or  injury 
has  been  occasioned  bj  the  negligence 
of  his  servant,  unless  the  value  of 
such  article  has  been  declared,  and  an 
increased  charge  paid. 

3.  In  Wyld  V.  Pickford,    8   M.  & 
W.  443, 460,  it  was  held  that  a  carrier 
is  not  bound  to  convey  goods  except 
on  payment  of  the  full  price  for  the 
carriage,  according  to  their   value; 
and  if  that  is  not  paid,  it  is  competent 
to  him  to  limit  his  liability  by  special 
contract.    Therefore,  whef e  a  carrier 
receives    valuable    goods    to    carry, 
after  notice  to  the  bailor  that  he  will 
not  be  responsible  for  loss  or  damage 
to  them,  unleto  a  higher  than  the 
ordinary  rate  of  insurance  is  paid  for 
the  carriage,  he  ^receives  them  on  the 
terms  of  such  notice,  which  amounts 
to    a   special    contract.     He    is  not, 
liowever,  exempted  thereby  f roin  all 
reaponsibility ;   but  is,  notwithstand- 
ing the  notice,  bound  to  take  ordi- 
nary care  in  the  carriage  of  the  goods, 
and    is  liable  not  only  for   any  act 


which  amounts  to  a  total  abandon- 
ment of  his  character  of  a  carrier,  or 
for  willful  negligence,  but  also  for  a 
conversion  by  a  misdelivery  arising 
from  inadvertence  or  mistake,  if  such 
inadvertence  or  mistake  might  have 
been  avoided  by  the  exercise  of  ordi- 
nary care. 

3.  In  Peek  v.  North  Staffordshire 
R'y  Co.,  10  H.  L.  Cas.  473,  it  ap- 
peared that  an  owner  of  some  marble 
chimney  pieces  desired  to  send  them 
to  London.  Messages  and  notes  passed 
between  him  and  the  agent  of  the 
railway  company  on  the  subject  of  the 
terms  on  which  they  were  to  be  car- 
ried. The  agent  stated,  as  a  condition, 
that  the  company  would  not  be  respon- 
sible for  goods  sent  by  the  railway, 
unless  their  value  was  declared,  and 
they  were  insured,  the  rate  of  insur- 
ance being  fixed  at  ten  per  cent,  on 
the  declared  value.  After  some  delay 
the  agent  received  a  note,  requesting 
that  the  marbles  might  be  forthwith 
sent  to  London  "not  insured'';  they 
were  sent,  and  suffered  damage: 
Held,  that  the  condition  thus  sought 
to  be  imposed  by  the  company  was 
not  just  and  reasonable;  that  there 
was  not  any  special  contract  signed 
by  the  parties ;  that  the  note  could  not 
be  connected  with  the  other  com- 
munications so  as  to  constitute  the 
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R.  R.  Co.,  7  Exch.  707  (i);  New  Jersey  Steam  Navigation  Co. 
V.  Merchants'  Bank,  6  How.  383;  Phila.  &  Reading  R.  R.  v. 
Derby,  14  How.  468  (2)  ;  Steamboat  New  World  v.  King,  16 
How.  469  (3);  York  Company  v.  Central  Railroad,  3  Wall.  113; 
Walker  v.  Transportation  Co.,  3  Wall.  150;  Express  Co.  v. 
Kountze  Bros.,  8  Wall.  342. 

Some  of  the  above  citations  are  only  expressions  of  opinion,  it  is 
true,  but  they  are  the  expressions  of  judges,  whose  opinions  are 
entitled  to  much  weight ;  and  the  last-cited  case  is  a  judgment  upon 
the  precise  point.  Taken  in  connection  with  the  concurring  de- 
cisions of  State  courts  before  cited,  they  seem  to  us  decisive  of  the 
question,  and  leave  but  littie  to  be  added  to  the  considerations 
which  they  suggest. 

It  is  argued  that  a  common  carrier,  by  entering  into  a  special 
contract  with  a  party  for  carrying  his  goods  or  person  on  modified 
terms,  drops  his  character  and  becomes  an  ordinary  bailee  for 
hire,  and,  therefore,  may  make  any  contract  he  pleases.  That  is, 
he  niay  make  any  contract  whatever,  because  he  is  an  ordinary 
bailee ;  and  he  is  an  ordinary  bailee  because  he  has  made  the  con- 
tract. 

We  are  unable  to  see  the  soundness  of  this  reasoning.    It  seems 

to  us  more  accurate  to  say  that  common  carriers  are  such  by  vir- 
tue of  their  occupation,  not  by  virtue  of  the  responsibilities  under 
which  they  rest.  Those  responsibilities  may  vary  in  different 
countries,  and  at  different  times,  without  changing  the  character 


required  contract ;  that  the  words  "  not 
insured  "  could  not  be  made  the  sub- 
ject of  explanation  by  parol  evidence ; 
and  that  thej  left  the  rights  and  liabil- 
ities of  the  parties  as  at  common  law. 
Held  also,  that  the  burden  of  show- 
ing that  a  condition  is  just  and  rea- 
sonable lies  on  a  railway  company. 
Held  also,  that  a  plea  that  the  goods 
were  carried  on  a  just  and  reasonable 
condition,  made  by  the  company  and 
assented  to  by  the  sender,  that  they 
should  not  be  liable  for  loss  or  injury 
unless  the  goods  were  insured  accord- 
ing to  value,  and  that  they  were 
not  insured,  is  a  plea  in  bar  to  the 
whole  cause  of  action  in  respect  of 
damage,  however  caused.     Held  also. 


that  a  special  contract  in  writing  mutt 
itself,  either  in  terms  or  by  distinct 
reference,  set  out  or  embody  the  con- 
dition. 

I.  In  Carr  v.  Lancashire  &  York- 
shire R'y  Co.,  7  Exch.  707,  H  was 
held  that  before  the  Railway  and 
Canal  Traffic  Act,  1854, 17  &  18  Vict., 
c.  31,  a  contract  entered  into  with  a 
common  carrier  by  the  party  who  de- 
livered goods  to  be  conveyed,  by 
which  contract  the  carrier  waa  ex- 
empted from  all  liability  for  any  loss 
occasioned  by  his  negligence,  was 
binding  upon  both  parties. 

3.  Reported  on  page  603,  ante, 

3.  Reported  on  page  614*  amU 
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of  the  employment.     The  common  law  subjects  the  common  car- 
rier to  insurance  of  the  goods  carried,  except  as  against  the  act  of 
God  or  public  enemies.     The  civil  law  excepts,  also,  losses  by 
means  of  any  superior  force,  and  any  inevitable  accident.     Yet  the 
employment  is  the  same  in  both  cases.      And  if  by  special  agree- 
ment the  carrier  is  exempted  from  still  other  responsibilities,  it 
does  not  follow  that  his  employment  is  changed,  but  only  that  his 
responsibilities  are  changed.     The  theory  occasionally  announced, 
that  a  special  contract  as  to  the  terms  and  responsibilities  of  car- 
riage changes  the  nature  of  the  employment,  is  calculated  to  mis- 
lead.    The  responsibilities  of  a  common  carrier  may  be  reduced 
to  those  of  an  ordinary  bailee  for  hire,  whilst  the  nature  of  his  bus- 
iness renders  him  a  common  carrier  still.      Is  there  any  good 
sense  in  holding  that  a  railroad  company,  whose  only  business  is 
to  carry  passengers  and  goods,  and  which  was  created  and  estab- 
lished for  that  purpose  alone,  is  changed  to  a  private  carrier  for 
hire  by  a  mere  contract  with  a  customer,  whereby  the  latter  as- 
sumes the  risk  of  inevitable  accidents  in  the  carriage  of  his  goods  ? 
Suppose  the  contract  relates  to  a  single  crate  of  glass  or  crockery, 
whilst  at  the  same  time  the  carrier  receives  from  the  same  person 
twenty  other  parcels,  respecting  which  no  such  contract  is  made. 
Is  the  company  a  public  carrier  as  to  the  twenty  parcels  and  a 
private  carrier  as  to  the  one  ? 

On  this  point  there  are  several  authorities  which  support  our 
view,  some  of  which  are  noted  in  the  margin.  Davidson  v.  Gra- 
ham, 2  Ohio  St.  131 ;  Graham  v.  Davis  &  Co.,  4  Ohio  St.  362; 
Swindler  v.  Hilliard,  2  Richardson,  286;  Baker  v.  Brinson,  9 
Richardson,  201 ;  Steele  v.  Townsend,  37  Ala.  247. 

In  the  case  before  us,  the  law,  in  the  absence  of  special  con- 
tract, fixes  the  degree  of  care  and  diligence  due  from  the  railroad 
company  to  the  persons  carried  on  its  trains.  A  failure  to  exercise 
such  care  and  diligence  is  negligence.  It  needs  no  epithet  prop- 
erly and  legally  to  describe  it  If  it  is  against  the  policy  of  the 
law  to  allow  stipulations  which  will  relieve  the  company  from  the 
exercise  of  that  care  and  diligence,  or  which,  in  other  words,  will 
excuse  them  for  negligence  in  the  performance  of  that  duty,  ^en 
the  company  remains  liable  for  such  negligence.  The  question 
whether  the  company  was  guilty  of  negligence  in  this  case,  which 
caused  the  injury  sustained  by  the  plaintiff,  was  fairly  left  to  the 
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jury.  It  was  unnecessary  to  tell  them  whether,  in  the  language  of 
law  writers,  such  negligence  would  be  called  gross  or  ordinary. 

The  conclusions  to  which  we  have  come  are — 

First.  That  a  common  carrier  cannot  lawfully  stipulate  for  ex- 
emption from  responsibility  when  such  exemption  is  not  just  and 
reasonable  in  the  eye  of  the  law. 

Secondly.  That  it  is  not  just  and  reasonable  in  the  eye  of  the 
law  for  a  common  carrier  to  stipulate  for  exemption  from  responsi- 
bility for  the  negligence  of  himself  or  his  servants. 

Thirdly.  That  these  rules  apply  both  to  carriers  of  goods  and 
carriers  of  passengers  for  hire,  and  with  special  force  to  the  latter. 

Fourthly.  That  a  drover  travelling  on  a  pass,  such  as  was  given 
in  this  case,  for  the  purpose  of  taking  care  of  his  stock  on  the 
train,  is  a  passenger  for  hire. 

These  conclusions  decide  the  present  case,  and  require  a  judg- 
ment of  affirmance.  We  purposely  abstain  from  expressing  any 
opinion  as  to  what  would  have  been  the  result  of  our  judgment 
had  we  considered  the  plaintiff  a  free  passenger  instead  of  a  pas- 
senger for  hire. 

Judgment  affirmed. 


GRAND   TRUNK    RAILWAY  OOMPANY  OF 

OANADA  V.  STEVENS. 

Supreme  Courts  United  States^  October  Term,  1877. 
[Reported  in  95  U.  S.  (5  Otto)  655.] 

PASSENGER  RIDING  ON  PASS  INJURED  IN  DERAILMENT  OF 
TRAIN  — FREE  PASS.  —  Where  plaintiff  the  owner  of  a  patented  car 
coupling,  travelled,  at  the  request  of  defendant,  on  defendant's  train,  to  a 
certain  point  on  its  road,  to  meet  one  of  its  officers  in  relation  to  the  patent, 
the  'defendant  providing  him  with  a  pass  for  the  purpose,  and  while  so 
travelling  the  train  was  derailed,  owing  to  the  defective  condition  of  the 
track,  and  plaintifiF  was  injured :  Held^  that  plaintiff  was  a  passenger  for 
hire,  and  being  such,  it  was  not  competent  for  defendant,  as  a  common 
carrier,  to  stipulate  for  the  immunitj  expressed  on  the  back  of  the  pass  (i). 

I.  In  Shoemaker  et  al.  v.  Kings-  injuries  sustained  by  a  person  travel- 

BURY,  12  Wall.  (79  U.  S.)  369  (United  ling  as  a  passenger  on  a  construction 

States    Supreme     Courts    December  train  run  bj  contractors  building  a 

7Vrm,i^0),  an  action  for  damages  for  railroad,    the   train    being  derailed. 
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Following  New  York  Central  R.  R.  Co.  v.  Lockwood,  17  Wall.  357  (10  Am. 
Neg.  Cas.  624,  ante). 

Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Maine.     Judgment  affirmed, 

"This  was  an  action  on  the  case  for  negligence,  brought  against 
the  Grand  Trunk  Railway  of  Canada,  to  recover  damages  for 
injuries  received  by  Stevens  whilst  a  passenger  in  its  cars.  The 
plaintifif,  being  owner  of  a  patented  car  coupling,  was  negotiating 
with  the  defendant,  at  Portland,  Me.,  for  its  adoption  and  use  by 
the  latter,  and  was  requested  by  the  defendant  to  go  to  Montreal 
to  see  the  superintendent  of  its  car  department  in  relation  to  the 
matter,  the  defendant  offering  to  pay  his  expenses.  The  plaintiff 
consented  to  do  this ;  and,  in  pursuance  of  the  arrangement,  he 
was  furnished  with  a  pass  to  carry  him  in  the  defendant's  cars. 
This  pass  was  in  the  usual  form  of  free  passes,  thus,  '  Pass  Mr. 
Stevens  from  Portland  to  Montreal,'  and  signed  by  the  proper 
officer.     On  its  back  was  the  following  printed  indorsement: — 

"  *The  person  accepting  this  free  ticket,  in  consideration  thereof, 
assumes  all  risk  of  all  accidents,  and  expressly  agrees  that  the 
company  shall  not  be  liable,  under  any  circumstances,  whether  of 
negligence  by  their  agents  or  otherwise,  for  any  injury  to  the  per- 
son, or  for  any  loss  or  injury  to  the  property,  of  the  passenger 
using  the  ticket.  If  presented  by  any  other  person  than  the  in- 
dividual named  therein,  the  conductor  will  take  up  this  ticket  and 
collect  fare.' 

"The  plaintiff  testified  that  he  put  the  pass  into  his  pocket 
without  looking  at  it ;  and  the  jury  found  specially  that  he  did  not 
read  the  indorsement  previous  to  the  accident,  and  did  not  know 
what  was  indorsed  upon  it.      He  had  been  a  railroad  conductor, 


judgement  for  plaintiff  was  reversed  on 

the  ground  of  erroneous  instruction 

to  the  effect  that  it  is  incumbent  on 

the     defendants   to    prove    that   the 

ag^ents  and  servants  in  charge  of  the 

train  were  persons  of  competent  skill, 

of  good  habits,  and  in  everj  respect 

qualified  and  suitably  prepared  for  the 

business  in  which  thej  were  engaged, 

and   that  thej  acted  on  this  occasion 

vvitli  reasonable  skill,  and  with  the  ut- 


most prudence  and  caution ;  as  such 
an  instruction  directed  the  attention 
of  the  jury  from  the  question  at  issue, 
viz,:  negligence  or  unskillfulness  as 
the  cause  of  the  accident.  It  was  held 
that  the  contractors  were  not  liable 
unless  the  derailment  was  directly  due 
to  their  negligence. 

See  also,  the  three  cases  immediately 
preceding  the  case  at  bar,  reported 
herein,  on  the  question  of  free  passes. 
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however,  and  had  seen  many  free  passes,  some  with  a  statement 
on  the  back,  others  without. 

**  During  the  passage  from  Portland  to  Montreal,  the  car  in 
which  the  plaintiff  was  riding  ran  off  the  track  and  was  precipi- 
tated down  an  embankment,  and  he  was  much  injured.  The  direct 
cause  of  the  accident,  according  to  the  proof,  was,  that  at  the 
place  where  it  occurred,  and  for  some  considerable  distance  in  each 
direction,  the  bolts  had  been  broken  off  the  fishplates  which  hold 
the  ends  of  the  rails  together,  so  that  many  of  these  plates  had 
fallen  off  on  each  side,  leaving  the  rails  without  lateral  support 
The  consequence  was  that  the  track  spread,  and  the  cars  ran  off, 
as  before  stated.  There  was  also  evidence  that  at  this  place  the 
track  was  made  of  old  rails  patched  up. 

*'The  above  facts  appeared  on  the  plaintiff's  case,  and  the  de- 
fendant offered  no  evidence,  but  requested  the  court  to  instruct 
the  jury  as  follows :  — 

"  First.  That  if  the  plaintiff,  at  the  time  of  sustaining  the  injury, 
was  travelling  under  and  by  virtue  of  the  pass  produced  in  evi- 
dence in  the  case,  he  was  travelling  upon  the  conditions  annexed 
to  it. 

''Second.  That  if  the  plaintiff,  at  the  time  of  sustaining  the  in- 
jury, was  travelling  under  and  by  virtue  of  the  pass  produced  in 
evidence  in  the  case,  the  defendant  is  not  liable. 

''Third.  That  if  the  plaintiff,  at  the  time  of  sustaining  the  in- 
jury, was  travelling  as  a  free  passenger,  the  defendant  is  not  liable. 

"  Fourth.  That  if  the  plaintiff,  at  the  time  of  sustaining  the  in- 
jury, was  travelling  as  a  gratuitous  passenger,  without  any  con^d- 
eration  to  the  defendant  for  his  transportation,  the  defendant  is  not 
liable. 

"  The  court  refused  these  instructions,  as  inapplicable  to  the  evi- 
dence produced,  and  instructed  the  jury  as  follows,  viz. : — 

"That  if  the  jury  find  that,  in  May,  1873,  the  plaintiff  was  in- 
terested in  a  car  coupling,  which  had  been  used  on  the  cars  of  the 
defendant  since  December  previous,  and  that  the  officers  of  the 
company  were  desirous  that  the  plaintiff  should  meet  them  at 
Montreal  to  arrange  about  the  use  of  such  couplings  on  their  cars 
by  defendant,  and  they  agreed  with  him  to  pay  his  expenses  if  he 
would  come  to  Montreal,  and  he  agreed  so  to  do,  and  took  pas- 
sage on  defendant's  cars,  and  was,  by  the  reckless  misconduct  and 
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negligence  of  the  defendant,  and  without  negligence  on  his  part, 
injured  whilst  thus  a  passenger  in  defendant's  car,  the  defendant  is 
not  exonerated  from  liability  to  plaintiff  for  his  damages  occasioned 
by  such  negligence,  by  reason  of  the  indorsement  upon  the  pass 
produced  in  evidence. 

"There  was  a  verdict  and  judgment  for  the  plaintiff.    The  de- 
fendant then  sued  out  this  writ  of  error." 
Mr.  John  Rand,  for  plaintiff  in  error. 
Mr.  C.  p.  Mattocks,  for  defendant  in  error. 
Mr.  Justice  Bradley*  —  It  is  evident  that  the  court  below 
regarded  this  case  as  one  of  carriage  for  hire,  and  not  as  one  of 
gratuitous  carriage,  and  that  no  sufficient  evidence  to  go  to  the 
jury  was  adduced  to  show  the  contrary ;  and,  hence,  that  under  the 
ruling  of  this  court  in  Railroad  Company  v.  Lockwood,  17  Wall. 
357  (1)1  it  was  a  case  in  which  the  defendant,  as  a  common  car- 
rier of  passengers,  could  not  lawfully  stipulate  for  exemption  from 
liability  for  the  negligence  of  its  servants.     In  taking  this  view,  we 
think  the  court  was  correct.    The  transportation  of  the  plaintiff  in 
the  defendant's  cars,  though  not  paid  for  by  him  in  money,  was 
not  a  matter  of  charity  nor  of  gratuity  in  any  sense.     It  was  by 
virtue  of  an  agreement,  in  which  the  mutual  interest  of  the  parties 
was  consulted.     It  was  part  of  the  consideration  for  which  the 
plaintiff  consented  to  take  the  journey  to  Montreal.     His  expenses 
in  making  that  journey  were  to  be  paid  by  the  defendant,  and  of 
these  the  expense  of  his  transportation  was  a  part.     The  giving 
him  a  free  pass  did  not  alter  the  nature  of  the  transaction.     The 
pass  was  a  mere  ticket,  or  voucher,  to  be  shown  to  the  conductors 
of  the  train,  as  evidence  of  his  right  to  be  transported  therein.     It 
was  not  evidence  of  any  contract  by  which  the  plaintiff  was  to  as- 
sume all  the  risk ;  and  it  would  not  have  been  valid  if  it  had  been. 
In  this  respect  it  was  a  stronger  case  than  that  of  Lockwood's. 
There  the  pass  was  what  is  called  a  *'  drover's  pass,"  and  an  agree- 
ment was  actually  signed,  declaring  that  the  acceptance  of  the  pass 
was  to  be  considered  as  a  waiver  of  all  claims  for  damages  or  in- 
jury received  on  the  train.      The  court  rightly  refused,  therefore, 
in  the  present  case,  to  charge  that  the  plaintiff  was  travelling  upon 
the  conditions  indorsed  on  the  pass,  or  that,  if  he  travelled  on  that 

I.    N^.  Y.  Central  R.  Co.  v,  Lockwood,  17  Wall.  357,  is  reported  in  this 
▼oUun^y  page  624,  ante, 
X— 41 
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pass,  the  defendant  was  free  from  liability.  And  the  court  was 
equally  right  in  refusing  to  charge,  that,  if  the  plaintiff  was  a  free 
or  gratuitous  passenger,  the  defendant  was  not  liable.  The  ev- 
idence did  not  sustain  any  such  hypothesis.  It  was  uncontra- 
dicted, so  far  as  it  referred  to  the  arrangement  by  virtue  of  which 
the  journey  was  undertaken. 

The  charge  actually  given  by  the  court  was  also  free  from  ma- 
terial error.  It  stated  the  law  as  favorably  for  the  defendant  as 
the  latter  had  a  right  to  ask.  If  subject  to  any  criticism,  it  is  in 
that  part  in  which  the  court  supposed  that  the  jury  might  find 
that  the  plaintiff  was  injured  by  the  reckless  misconduct  and 
negligence  of  the  defendant.  If  this  degree  of  fault  had  been 
necessary  to  sustain  the  action,  there  might  have  been  some  diffi- 
culty in  deducing  it  from  the  evidence.  However,  the  condition 
of  the  track  where  the  accident  took  place,  without  any  explana- 
tion of  its  cause,  was  perhaps  sufficient  even  for  such  an  inference. 
If  the  defendant  could  have  shown  that  the  injury  to  the  rails  was 
the  result  of  an  accident  occurring  so  shortly  before  the  passage 
of  the  train  as  not  to  give  an  opportunity  of  ascertaining  its  ex- 
istence, it  did  not  do  so,  but  chose  to  rest  upon  the  evidence  of 
the  plaintiff.  In  fact,  however,  negligence  was  all  that  the  plain- 
tiff was  bound  to  show ;  and  of  this  there  was  abundant  evidence 
to  go  to  the  jury.  On  the  whole,  therefore,  we  think  that  the 
charge  presents  no  sufficient  ground  for  setting  aside  the  verdict. 
The  charge,  if  not  formally  accurate,  was  not  such  as  to  prejudice 
the  defendant. 

It  is  strongly  urged,  however,  that  the  plaintiff,  by  accepting 
the  free  pass  indorsed  as  it  was,  was  estopped  from  showing  that 
he  was  not  to  take  his  passage  upon  the  terms  therein  expressed ; 
or,  at  least,  that  his  acceptance  of  the  pass  should  be  regarded  as 
competent,  if  not  conclusive,  evidence  that  such  a  pass  was  in  the 
contemplation  of  the  parties  when  the  arrangement  for  his  going 
to  Montreal  was  made.  But  we  have  already  shown  that  the 
carrying  of  the  plaintiff  from  Portland  to  Montreal  was  not  a 
mere  gratuity.  To  call  it  such  would  be  repugnant  to  the  essen- 
tial character  of  the  whole  transaction.  There  was  a  considera- 
tion for  it,  both  good  and  valuable.  It  necessarily  follows,  therefore, 
that  it  was  a  carrying  for  hire.  Being  such,  it  was  not  competent 
for  the  defendant,  as  a  common  carrier,  to  stipulate  for  the  inrmiu- 
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nity  expressed   on   the  back  of  the  pass.     This  is  a  sufficient 
answer  to  the  argument  propounded.     The  defendant,  being  by 
the  very  nature  of    the  transaction  a  common  carrier  for  hire, 
cannot  set  up,  as  against  the  plaintiff,  who  was  a  passenger  for 
hire,  any  such  estoppel  or  agreement  as  that  which  is  insisted  on. 
Since,  therefore,  from  our  view  of  the  case,  it  is  not  necessary  to 
determine  what  would  have  been  the  rights  of  the  parties  if  the 
plaintiff  had  been  a  free  or  gratuitous  passenger,  we  rest  our  de- 
cision upon  Railroad  Company  v.  Lx)ckwood,  supra.     We  have 
no  doubt  of  the  correctness  of  the  conclusion  reached  in  that  case. 
We  do  not  mean  to  imply,  however,  that  we  should  have  come  to 
a  different  conclusion,  had  the  plaintiff  been  a  free  passenger  in . 
stead  of  a  passenger  for  hire.     We  are  aware  that  respectable 
tribunals  have  asserted  the  right  to  stipulate  for  exemption  in  such 
a  case ;  and  it  is  often  asked,  with  apparent  confidence,  ''  May  not 
men  make  their  own  contracts,  or,  in  other  words,  may  not  a  man 
do  what  he  will  with  his  own?"     The  question,  at  first  sight,  seems 
a  simple  one.     But  there  is  a  question  lying  behind  that :  ''  Can  a 
man  call  that  absolutely  his  own,  which  he  holds  as  a  great  public 
trust,  by  the  public  grant,  and  for  the  public  use  as  well  as  his 
own  profit?  "     The  business  of  the  common  carrier,  in  this  country 
at  least,  is  emphatically  a  branch  of  the  public  service ;  and  the 
conditions  on  which  that  public  service  shall  be  performed  by  pri- 
vate enterprise  are  not  yet  entirely  settled.     We  deem  it  the  safest 
plan  not  to  anticipate  questions  until  they  fairly  arise  and  become 
necessary  for  our  decision. 
Judgment  affirmed. 

MAIL  AGENT  NOT  A  PASSENGER.— In  Price  v.  Pcnn- 
Sylvania  Railroad  Co.,  113  U.  S.  218  {United  States  Supreme 
Courts  October  Term^  1884),  an  action  to  recover  damages  for  the 
death  of  plaintiff's  husband,  a  mail  agent,  killed  in  a  collision  on 
defendant's  railroad,  it  was  held  that  §  4,000,  Rev.  Stat.,  requiring 
that  '*  Every  railway  company  carrying  the  mail  shall  carry  on  any 
train  'which  may  run  over  its  road,  and  without  extra  charge  there- 
for, all  mailable  matter  directed  to  be  carried  thereon,  with  the  per- 
son  in  charge  of  the  same,"  did  not  give  a  person  travelling  in 
charge  of  the  mail  the  rights  of  a  passenger  to  recover  for  injuries 
sustained  through  the  negligence  of  the  railway  company,  and  judg- 
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ment  of  Pennsylvania  Supreme  Court  reversing  judgment  on  ver- 
dict for  plaintiff  for  $5,cxx>  was  affirmed.  [See  abstract  of  the  case 
in  Pennsylvania  Supreme  Court,  96  Pa.  St.  256,  reported  in  10  Am. 
Neg.  Cas.  218,  ante,] 

MAIL  AGENT  INJURED  IN  DERAILMENT  OF  TRAIN 
—  LANDSLIDE  NOT  *'  AN  ACT  OF  GOD."— In  Gleeson  ▼. 
Virginia  Midland  Railroad  Company,  140  U.  S.  435  ( United 

States  Supreme  Courts  October  Term^  1890)^  an  action  by  a  rail- 
way postal  clerk  for  injuries  sustained  in  a  derailment  of  the  train 
in  which  he  was  performing  his  duties,  such  accident  being  caused 
by  a  landslide  in  a  railway  cut,  it  was  held  that  such  landslide  was 
not  such  an  occurrence  as  is  embraced  within  the  phrase  ^'  an  act  of 
God,"  there  not  being  any  evidence  of  an  extraordinary  rain  storm 
to  cause  such  an  accident.  The  accident  raised  a  presumption  of 
negligence  on  the  part  of  the  railway  company  and  the  burden  was 
upon  it  to  prove  that  the  accident  was  unavoidable.  Judgment  for 
defendant  reversed  on  the  ground  of  erroneous  instructions^  among 
others,  as  to  burden  of  proof. 

INFANT  TRESPASSER  INJURED  ON  COAL  TRAIN  — 
RAILROAD  COMPANY  NOT  LIABLE.— In  MitcJieU  ▼.  New 
York,  Lake  Erie,  and  Western  Railroad  Company,  147  U.  S. 

513  {United  States  Supreme  Courts  December^  1892),  judg- 
ment for  defendants  was  affirmed  in  action  to  recover  damages  for 
the  death  of  plaintiff's  intestate  caused  by  alleged  negligence  of  the 
railway  company.  The  facts  were,  in  substance,  as  follows :  On 
November  15,  1887,  at  about  half-past  nine  in  the  evening,  the 
plaintiff's  intestate,  a  lad  about  sixteen  years  old,  his  brother  Henry, 
a  young  man  named  Robert  Henry,  and  a  number  of  other  lads,  got 
on  a  coal  train  of  the  defendant  at  the  Bergen  end  of  the  tunnel 
which  runs  from  that  place  to  Hoboken,  in  order  to  go  through  this 
tunnel  on  coal  trains  of  the  defendant.  The  train  was  sixty  or 
seventy  cars  in  length.  The  lads  were  on  separate  cars  sitting  on 
the  coal.  Lawrence  Mitchell,  the  plaintiff's  intestate,  was  sitting 
on  the  end  on  top  of  the  car,  his  feet  hang^ing  over  down  between 
the  cars.  As  the  train  approached  First  street  there  was  a  sudden 
jerk  which  threw  the  lads  on  the  cars  into  various  positions,  Law- 
rence falling  down  between  two  cars.  He  was  found  lying  along- 
side the  track  with  one  leg  off,  and  two  days  after  died  from  the 
effects  of  his  injuries.  When  the  evidence  was  in,  the  court  said : 
^^  I  will  direct  a  verdict  for  the  defendant  on  the  ground  that  there 
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is  not  sufficient  evidence  to  justify  a  recovery  upon  the  case  as  it 
stands.  There  is  not  sufficient  evidence  of  negligence  on  the  part 
of  the  defendant,  and  the  evidence  proves  concurring  negligence  OQ 
the  part  of  the  deceased."     Judgment  affirmed. 


NEW  ORLEANS  AND  CARROLLTON   RAIL- 
ROAD  COMPANY  V.  SCHNEIDER. 

United  States   Circuit  Court  of  Appeals^  Fifth   Circuity 

December^  189S. 

[Reported  in  60  Fed.  Rep.  a  10.] 

PASSENGER'S  ARM  ON  WINDOW  SILL— STRIKING  POST  NEAR 
TRACK.  —  In  an  action  to  recover  damages  for  injur/  to  a  passenger  oa 
defendant's  street  car,  who,  while  seated  at  an  open  window  of  the  car 
rested  her  arm  on  the  window  sill  and  her  arm  was  broken  bj  coming  in 
contact  with  an  iron  post  planted  near  the  track,  there  was  conflicting 
evidence  as  to  the  position  of  plaintiiTs  arm  at  the  time  of  the  accident : 
Held,  that  the  question  of  plaintiff's  negligence  was  properlj  submitted  to 
the  jury  (i). 

DAMAGES.  —  Verdict  for  $3,000  for  broken  arm,  under  the  circumstances  of 
this  case,  not  excessive. 

In  ERROR  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana. 

Plaintiff  obtained  a  verdict  in  the  sum  of  $2,000,  ''with  legal 
interest  from  judicial  demand,"  and  judgment  was  subsequendy 
entered  thereon.  (54  Fed.  Rep.  466.)  Defendant  now  brings 
error.     Judgment  affirmed, 

John  M.  Bonner,  for  plaintiff  in  error. 

E.  Howard  McCaleb,  for  defendant  in  error. 

McCormick,  Circuit  Judge. — The  defendant  in  error  was 
a  passenger  on  one  of  the  cars  of  plaintiff  in  error,  and  her  arm 
was  broken  by  coming  in  contact  with  an  iron  post  planted  near 
the  track.  She  sued  the  company,  claiming  damages  for  this  in- 
jury. She  alleged  that  she  was  seated  by  a  window  that  was  open 
when  she  entered  and  took  her  seat  in  the  car,  and  that  after- 
wards she  rested  her  arm  upon  the  window  sill ;  that  the  car  turned, 

I.  The  report  of  the  former  proceedings  in  this  case  appears  in  54  Fed. 
Rep.  466. 
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and  (while  running  on  a  switch  recently  constructed  for  temporary 
use  by  the  plaintiff  in  error)  suddenly  passed  so  close  to  an  iron 
post  standing  near  the  track  that  the  post  violently  struck  her  arm» 
and  broke  it  between  the  elbow  and  the  shoulder.  The  plaintiff 
in  error  excepted  to  the  petition,  in  that  it  showed  no  cause  of 
action.  The  overruling  of  this  exception  is  the  first  of  the  assigned 
errors. 

The  plaintiff  in  error,  after  the  proof  was  closed,  requested  the 
trial  judge  to  direct  a  verdict  for  the  company,  and  assigns  as 
error  his  refusal  to  withdraw  the  case  from  the  jury.  To  support 
this  assignment  all  the  evidence  is  brought  up.  The  party  injured 
testifies  that  she  did  not  have  her  arm  out  of  the  window  before 
the  accident,  but  had  it  resting  on  the  sill  of  the  window.  The 
surgeon  who  attended  her  testified  ''that  the  arm  showed  no 
bruise  at  any  other  point  than  at  the  seat  of  the  fracture,  which 
was  just  halfway  between  the  elbow  and  the  shoulder ;  the  fracture 
was  a  simple  fracture,  evidently  from  a  direct  blow  just  over  the 
seat  of  the  fracture.  Had  the  arm  been  projecting  out  of  the  win- 
dow, and  the  post  struck  it,  the  injuty  would  have  been  below  the 
elbow,  —  would  have  been  below  where  it  was  in  this  case, — and 
my  impression,  therefore,  is  that  the  arm  was  broken  by  a  blow 
received  just  over  the  seat  of  the  fracture,  because  there  was  no 
perceptible  injury  at  any  other  place,  and  a  very  slight  mark  of  in- 
jury over  that."  One  witness,  who  was  in  the  car  when  the  acci- 
dent occurred,  and  seated  on  the  other  side  of  the  car,  just 
opposite  to  and  facing  the  lady  who  was  hurt,  testifies  that ''  her 
elbow  was  resting  on  the  sill  of  the  car  window,  and,  as  the  car 
went  on  this  temporary  switch,  ♦  ♦  ♦  the  car  jolted  very 
niuch,  ♦  ♦  ♦  that  caused  the  arm  to  be  thrown  out  of  the 
car,  and  come  in  contact  with  the  post."  One  witness,  in  the  car 
at  the  time,  sitting  on  the  same  side  with  the  party  injured,  and 
next  to  her,  about  one  foot  away,  testifies  that  she  put  her  elbow 
out  of  the  window.  "  I  saw  by  her  position ;  I  remember  that  by 
her  position  her  arm  was  out  of  the  car,  because  I  looked  that 
way  just  about  that  time."  Being  asked,  "When  you  came  onto 
that  switch,  did  you  notice  where  her  arm  was?  "  answered :  •* No, 
sir ;  never  noticed  it ;  only,  after  the  accident,  she  pulled  it  in»  and 
I  remarked  then  I  saw  her  elbow  out  of  the  window."  "  Before 
the  accident  ?  "     **  Yes,  sir."     "  Now,  do  you  remember  whether  at 


\. 
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the  time  of  the  accident  she  was  resting  her  elbow  on  the  window 
sill  or  not, — could  you  say?  "  "  I  could  not  see  then,  because  I 
was  looking  across  the  car."  In  our  view,  the  trial  judge  did  not 
err  in  overruling  the  general  exception  to  the  petition,  and  in  re- 
fusing to  direct  a  verdict  for  the  company.  The  plaintiff  in  error 
requested  the  trial  judge  to  charge  the  jury  that  "  the  defendant 
[below]  was  not  required  to  barricade  the  windows  of  its  cars,  or 
to  so  construct  them  as  to  prevent  its  passengers  from  putting 
their  heads  or  arms  out  of  the  windows."  This  charge  as  requested 
is  not  applicable  to  the  whol«  proof  in  the  case.  It  should  not 
have  been  given,  but,  attention  having  been  called  by  it  to  that 
feature  of  the  case,  the  judge  not  improperly  instructed  the  jury 
''  that  the  defendant,  in  order  to  prevent  its  passengers  from  being 
injured,  was  bound  to  take  those  precautions,  and  those  alone, 
which  reasonable  diligence  required.  It  is  for  the  jury  to  say 
whether  reasonable  diligence  required  that  barricades  or  guards 
should  have  been  used  by  the  defendant  to  prevent  its  passengers 
from  putting  their  hands  and  arms  out  of  the  windows."  We  do 
not  feel  called  on  to  approve  or  question  the  doctrine  of  the  case 
of  Summers  v.  Railroad  Co.,  34  La.  Ann.  139  (i).  On  the  au- 
thorities most  favorable  to  the  plaintiff  in  error,  it  was  not  error  in 
this  case  to  submit  the  question  of  negligence  to  the  jury  in  the 
manner  it  was  done  by  this  charge. 

The  other  request  refused  assumed  that  the  defendant  had  ex- 
posed her  arm  outside  of  the  window,  and  was  properly  refused 
because  that  fact  was  not  admitted  or  clearly  established  by  the 
proof.  On  the  contrary,  there  was  a  substantial  conflict  of  testi- 
mony on  that  point.  If  there  was  error  in  the  charge  given  in 
place  of  that  request  refused,  it  was  an  error  of  which  the  plaintiff 
in  error  could  not  complain.  That  part  of  the  general  charge 
complained  of  presents  no  error  for  which  the  judgment  should  be 
reversed. 

In  our  opinion,  the  amount  of  the  verdict  is  not  such  as  to  show 
that  the  jury  Were  influenced  by  prejudice  against  the  defendant. 
Within  the  limit  just  indicated,  it  was  the  province  of  the  jury  to 
assess  the  damages.  The  form  of  the  verdict  is  not  material. 
The  amount  found  by  them  is  not  uncertain,  because  they  chose 

I.  Summers  v.  Crescent  Citj  R.  R.  Co.,  34  La.  Ann.  139,  is  reported  in  9 
A. en.  Neg.  Cas.  386. 
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to  put  their  verdict  in  a  form  that  required  a  mathematical  calcu- 
lation to  get  the  sum  of  their  finding.  The  trial  judge  could  have 
required  them  to  make  the  calculation,  but  it  was  not  necessary 
that  he  should.  When  all  the  elements  of  a  calculation  so  simple 
as  the  one  involved  in  this  verdict  are  given,  no  uncertainty  can 
lurk  there.  The  judgment  is  not  for  a  greater  amount  than  the 
jury  found.  If  it  is  for  slightly  less,  the  plaintiff  in  error  cannot 
be  heard  to  complain.  The  judgment  of  the  lower  court  is  af- 
firmed. 


ATLANTIC  &   PACIFIC  RAILROAD 
COMPANY  V.   LAIRD. 

United  States   Circuit    Court  of  Appeals^  Ninth    Circuit 

November^  1893. 

[Reported  in  58  Fed.  Rep.  760.] 

DERAILMENT  OF  TRAIN  — PLEADING— AMENDED  COMPLAINT. 
—  Where  the  complaint  in  an  action  against  two  railroad  companies  for 
damages  for  injuries  sustained  bj  plaintiff  in  a  derailment  of  the  train  on 
which  she  was  a  passenger,  charged  negligence  against  both  railroads 
and  an  amended  complaint  being  filed  setting  forth  as  the  cause  of  ac- 
tion the  same  injury  resulting  from  the  same  accident,  but  correcting  a 
mistake  in  the  original  complaint  as  to  the  manner  in  which  the  defendant 
company  was  incorporated,  and  charging  that  said  railroad  was  being 
operated  bj  defendant  and  that  its  negligence  caused  said  injorj,  it  was 
held  that  no  new  cause  of  action  was  set  out  in  the  amendment. 

PLEADING  — COMPLAINT.  — In  such  action  it  was  held  unnecessary  to 
allege  that  the  defendant  was  a  common  carrier. 

In  ERROR  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  California.  The  facts  appear  in  the  opinion. 
Judgment  affirmed. 

C.  N.  Sterry,  for  plaintiff  in  error. 

Frank  H.  Short  and  Edwin  A.  Meserve,  for  defendant  in 
error. 

Hanford,  District  Judge.  —  This  action  was  originally 
against  the  Atchison,  Topeka,  and  Santa  Fe  Railroad  Company 
and  the  plaintiff  in  error ;  the  complaint  charging  that,  at  the  time 
of  the  accident  in  which  she  was  injured,  the  railroad  upon  which 
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it  occurred  was  being  operated  by  the  two  corporations  jointly,  and 
that  both  were  negligent,  and  responsible  for  her  injury.  The  first 
trial  of  the  case  resulted  in  a  verdict  and  judgment  in  favor  of  the 
Atchison,  Topeka,  and  Santa  Fe  Railroad  Company,  and  against 
the  plaintiff  in  error  for  $8,000.  After  vacating  said  verdict  and 
judgment  against  the  plaintiff  in  error,  the  Circuit  Court  permitted 
a  second  amended  complaint  to  be  filed,  which  sets  forth  as  the 
cause  of  action  the  same  injury  resulting  from  the  same  accident, 
but  corrects  a  mistake  in  the  original  complaint  as  to  the  manner 
in  which  the  plaintiff  in  error  became  incorporated,  and  charges 
that  said  railroad  was  being  operated  by  the  plaintiff  in  error,  and 
that  its  negligence  caused  said  injury.  Numerous  exceptions  were 
taken  to  the  rulings  of  the  Circuit  Court  upon  various  motions  and 
proceedings,  by  which  the  plaintiff  in  error  claimed  exemption  on 
the  ground  that  the  second  amended  complaint  substituted  a 
cause  of  action  entirely  different  from  the  one  originally  sued 
on,  after  it  had  become  barred  by  the  Statute  of  Limitations.  A 
second  trial  resulted  in  a  verdict  and  judgment  against  the  plaintiff 
in  error  for  $3,000. 

Although  the  assignment  of  errors  in  the  record  contains  nine 
specifications,  counsel  was  careful  to  inform  this  court  that  a  new 
trial  is  not  desired,  and  that  the  only  grounds  relied  upon  for 
reversing  the  judgment  are  errors  of  law  in  permitting  the  second 
amended  complaint  to  be  filed,  and  in  refusing  to  strike  it  from 
the  files,  and  in  allowing  the  plaintiff  to  recover  upon  the  cause 
of  action  set  forth  therein.     In  the  brief  of  counsel  for  the  plain- 
tiff in  error  he  claims  that  when  the  second  amended  complaint 
was  filed,  "  for  the  first  time  in  the  history  of  the  case,  the  plain- 
tiff in  error  was  alleged  to  be  a  corporation  incorporated  under 
the  laws  of  the  United  States  as  a  common  carrier  of  passengers, 
and  that  the  plaintiff  in  error,  as  a  common  carrier  of  passen- 
gers, was  carrying  the  plaintiff  below  in  one  of  its  cars  on  a  ticket 
'which  entided  her  to  ride  at  the  time  of  her  injury,  and  it  was 
alleged  for  the  first  time  that  the  plaintiff  in  error  was  by  itself 
operating  the  railroad  at  the  point  where  plaintiff  was  injured^ 
and    that  it  was  through  its  carelessness,  and  the  carelessness  of 
its  servants,  that  the  injury  occurred." 

The  argument  is,  that  the  action  is  ex  contractu;  that  the  origi- 
nal   complaint  alleged  a  joint  contract  and  liability  of   the  two 
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original  defendants ;  that  the  second  amended  complaint  describes 
a  different  contract,  because  the  Atchison,  Topeka,  and  Santa  Fe 
Company  is  not  a  party  to  it,  and  therefore  a  distinct  and  new 
cause  of  action  has  been  substituted  for  the  one  originally  sued 
on.  There  is  no  contract  specifically  pleaded,  but  the  action  is 
said  to  arise  ex  contractu,  because  the  allegation  that  the  plaintiff 
was  a  passenger  holding  a  ticket  entitling  her  to  transportation  on 
the  railroad  presupposes  a  contract,  and  it  is  said  that  unless  the 
action  is  based  upon  a  contract  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  Counsel  contends  that 
an  actionable  tort  is  not  sufficiently  alleged,  because  there  is  no 
specification  of  any  particular  duty  which  the  defendant  owed 
to  the  plaintiff.  The  original  complaint  is  also  criticised  because 
it  contains  no  averment  that  the  defendant  is  a  common  carrier. 

We  consider  all  the  positions  assumed  by  counsel  for  the  plain- 
tiff in  error  to  be  untenable.  In  the  first  place,  the  last  complaint 
manifestly  states  the  same  cause  of  action  as  the  one  attempted  to 
be  set  forth  in  the  original  complaint ;  the  injury,  and  the  time, 
place,  and  manner  of  its  occurrence,  according  to  the  last  com- 
plaint, being  the  same  as  at  first  alleged.  Instead  of  substituting 
a  different  cause  of  action  the  amended  pleading  only  corrects  the 
mistakes  of  the  first.  Even  under  the  common-law  system  of 
practice,  since  the  statute  of  jeofails,  in  actions  ex  contractu  the 
courts  have  power  to  allow  amendments  of  this  nature.  In  Dicey, 
Parties,  p.  506,  the  rule  applicable  to  such  cases  is  stated  thus: 
''  In  an  action  on  contract,  *  *  *  misjoinder  of  defendants  is, 
unless  amended,  fatal."  The  Code  of  California  is  equally  liberal. 
It  expressly  provides  that  "  the  court  may  in  furtherance  of  jus- 
tice, and  on  such  terms  as  may  be  proper,  allow  a  party  to  amend 
any  pleading  or  proceeding  by  adding  or  striking  out  the  name  of 
any  party,  or  by  correcting  a  mistake  in  the  name  of  a  party,  or  a 
mistake  in  any  other  respect."     Code  Civil  Proc.  Cal.  §  473. 

Secondly,  we  hold  that  the  injury  and  the  wrong  complained  of 
constitute  the  gravamen  of  this  action.  It  is  therefore  to  be 
classed  as  an  action  ex  delicto,  and  the  right  of  the  plaintiff  to  re- 
cover damages  from  a  party  legally  liable  is  in  no  way  affected 
by  her  failure  to  substantiate  her  claim  against  another  party 
sued  as  a  joint  tort  feasor.  The  supposed  defect  in  the  complaint, 
for  want  of  any  specification  of  the  duty  of  the  defendant  in  the 
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premises,  does  not  exist.  Facts  amounting  to  a  breach  of  duty 
are  distinctly  alleged.  This  is  sufficient  The  law  imposes  upon 
all  railroad  corporations  engaged  in  running  trains  the  duty  of 
exercising  due  care  to  prevent  the  same  from  being  derailed,  and 
to  avoid  all  accidents,  whereby  the  lives  of  passengers  jnay  be  en- 
dangered. An  allegation  to  this  effect  would  not  tender  an  issue. 
It  would  be  a  mere  legal  conclusion,  and  therefore  both  unneces- 
sary and  improper  in  a  complaint.  And  it  was  equally  unneces- 
sary to  allege  that  the  plaintiff  in  error  is  a  common  carrier. 
Railroads  are  quasi  public  highways,  and  all  railroad  corpora- 
tions actively  engaged  in  operating  passenger  trains  are  subject 
to  the  liabilities  and  duties  imposed  by  law  upon  common  car- 
riers of  passengers.  We  find  no  error  in  the  record.  The  judg- 
ment should  be  affirmed,  and  it  is  so  ordered. 

KANSAS  AND  ARKANSAS  VALLEY  RAIL- 
WAY  COMPANY  V.  WHITE. 


United  States   Circuit    Court  of  Appeals^  Eighth    Circuity 

April,  1895. 

[Reported  in  67  Fed.  Rep.  481.] 

STOCKMAN  STANDING  ON  PLATFORM  OF  CABOOSE  CAR 
KILLED  BY  TRAIN  COMING  IN  CONTACT  WITH  OBSTRUC- 
TION ON  TRACK  AND  OVERTURNING  CAR  — INSTRUC- 
TIONS.—  In  an  action  to  recover  damages  for  the  death  of  a  person 
travelling  on  defendant's  stock  train,  in  charge  of  cattle,  who  was  killed 
while  standing  on  the  platform  of  the  caboose,  due  to  the  train  coming 
into  collision  with  some  loaded  cars  on  the  switch  track,  wherebj  the 
caboose  was  thrown  over,  it  was  not  error  to  charge  that  if  the  fact  that 
the  deceased  was  upon  the  platform  at  the  time  of  the  accident  did  not  con- 
tribute to  his  injurj,  and  that  he  would  have  been  fatallj  injured  had  he  been 
inside  the  car,  then  plaintiff  could  recover  if  defendant  was  negligent  (i). 


I.  Shipper  injured  by  breaking"  of 
^gtrs  and  collision,  —  In  Dblawarb, 

LrACKAWANNA  &WBSTBRN  RAILROAD 

Oo.  V,  AsHLBY,  67  Fed.  Rep.  209 
i  limited  Stales  Circuit  Court  of  Ap- 
^eals.  Third  Circuit,  April,  1896), 
plaintiff,  a  shipper  of  poultry,  travel- 
lings on  train  carrying  same,  was  in- 
jured in  a  collision  caused  hy  the 
Aug  apart  of  the   train.     Judg- 


ment for  plaintiff  affirmed.  It  was 
held  that  the  release  required  of 
plaintiff  was  invalid;  also  that  there 
was  sufficient  evidence  of  defendant's 
negligence  to  go  to  the  jury. 

Stockman  injured  on  top  of  car^^ 
Collision,  —  In  New  Orleans  & 
Northeastern  Railroad  Co.  et  al. 
V.  Thomas,  60  Fed.  Rep.  379  ( United 
States  Circuit  Court  of  Appeals,  Fiftk 
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In  error  to  the  United  States  Court  in  the  Indian  Territoty. 
The  facts  appear  in  the  opinion.     Judgment  affirmed. 

Geo.  E.  Dodge,  B.  S.  Johnson,  and  C.  B.  Moore,  for 
plaintiff  in  error. 

William  T.  Hutchings,  for  defendant  in  error. 

Caldwell,  Circuit  Judgre* — This  suit  was  commenced  by 
Alonia  White,  as  administratrix  of  the  estate  of  Warner  B.  White^ 
deceased,  the  defendant  in  error,  against  the  Kansas  and  Arkansas 
Valley  Railway  Company,  in  the  United  States  Court  in  the  Indian 
Territory,  to  recover  damages  for  the  killing  of  Warner  B.  Whitc^ 
the  plaintiffs  husband.  On  the  4th  day  of  May,  1892,  Warner  B. 
White,  the  deceased,  was  travelling  on  a  freight  train  of  the  de- 
fendant, in  charge  of  cattle.  The  accident  which  resulted  in  his 
death  occurred  about  2  o'clock  at  night,  at  Wagner,  in  the  Indian 
Territory,  and  was  brought  about  by  a  mistake  in  making  a  drop 
or  flying  switch.  The  engineer  intended  that  the  engine  should 
go  on  the  switch,  and  the  stock  train,  and  the  caboose  on  which 
White  was  riding,  on  the  main  track ;  but  by  some  mistake  the 
engine  went  on  the  main  track,  and  the  stock  train  on  the  switch^ 
where  it  came  in  collision  with  some  loaded  coal  cars  standing  on 
the  switch  track,  with  so  much  force  and  violence  that  the  caboose 
was  thrown  over,  and  more  or  less  broken  up.  The  end  which 
came  in  contact  with  the  coal  cars  was  '*  swished  around,  and  the 
track  torn  up  " ;  and  the  other  end  was  jammed  into  the  cattle  car 
in  front  of  it,  and  White,  who  was  standing  on  the  platform  of  that 
end  of  the  caboose,  was  thrown  into  and  against  the  cattle  car,  and 
killed.  The  plaintiff  in  error  contends  that  the  evidence  does 
not  show  that  the  company  was  guilty  of  negligence,  and  does  show 
that  the  deceased  was  guilty  of  contributory  negligence.  These 
were  questions  of  fact,  which  were  properly  submitted  to  the  jury 
by  the  court  in  a  charge  to  which  no  just  exception  can  be  taken. 
On  both  these  issues  there  was  evidence  from  which  the  jury 
might  infer  that  the  company  was  negligent,  and  that  the  deceased 
was  not  negligent. 

Circuity  yanuary^  1894),  plaintiff  in  against  rules  of  the  companj.     Judg* 

charge  of  stock,  was  injured  in  a  col-  ment  for  plaintiff  was  affirmed,  it  be- 

lision  and  derailment  of  the  car,  he  ing  held  that  the  question  of  plaintiff's 

being,  at  the  time  of  the  accident,  on  negligence  in  riding  in  a  dangerous 

top  of  the  car,  riding  there  with  the  place  was  properlj  submitted  to  the 

assent    of    the     trainmen,    although  jurj. 
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The  instructions  asked  by  the' defendant,  and  refused,  were  fully 
covered  by  the  court's  charge  in  chief,  and  the  court  properly  re- 
fused to  repeat  them  in  the  language  of  counsel.     The  court  gave 
the  following  instructions  to  the  jury :  '*  If  you  find  that  the  de- 
ceased was,  at  the  time  of  the  accident,  riding  upon  the  platform 
of  the  caboose, — and  that  is  not  denied, — and  if  you  further  find 
that  the  deceased  would  not  have  been  injured  if  he  had  been  in- 
side the  caboose,  and  not  on  the  platform,  you  will  find  for  the 
defendant,  notwithstanding  the  defendant  may  have  been  negligent 
in  the  operation  of  its  trains,  because  the  platform  of  the  caboose 
was  a  place  where  the  deceased  had  no  right  to  be.     [But  if  you 
believe  from  the  evidence  that,  although  the  deceased  was  upon 
the  platform  at  the  time  of  the  accident,  that  his  being  there  did 
not  contribute  in  any  degjrce  to  his  injury, — that  is,  if  you  believe 
that  he  would  have  been  fatally  injured  if  he  had  been  inside  the 
caboose, — then  the  plaintiff  is  entitled  to  recover,  provided  you 
find  that  defendant  was  guilty  of  negligence  as  before  charged.]  " 
The  defendant  duly  excepted  to  so  much  of  the  paragraph  of  this 
charge  as  is  contained  within  brackets.     The  clause  of  the  instruc- 
tion to  which  exception  was  taken  stated  the  law  correctly.     It  is 
now  settled  that  a  passenger  on  a  railroad  train,  who  is  injured  by 
the  negligence  of  the  railroad  company,  is  not  debarred  from  a 
right  to  a  recovery  because  he  was  at  the  time  he  received  the  in- 
jury negligently  riding  on  the  platform  of  the  car,  or  in  some  other 
exposed  or  dangerous  position,  if  such  action  on  his  part  did  not 
contribute  in  any  degree  to  the  accident  or  to  his  injury.     If  the 
accident  which  €>ccasioned  the  injury  would  have  happened,  and 
would  have  been  attended  with  the  same  results  to  the  passenger, 
if  he  had  been  in  his  proper  place  on  the  train,  then  his  negligence 
is  not  "  contributory  negligence,"  in  a  sense  that  would  preclude  a 
recovery,  because  it  in  no  manner  or  degree  contributed  to  the 
injury,  and  is  therefore  wanting  in  the  element  of  proximate  cause 
essential  to  constitute  contributory  negligence  that  will  bar  a  re- 
covery.    Jacobus  V,  Railroad  Co.,  20  Minn.  125  (i)  ;  Carrico  v. 
Railway  Co.  (W.  Va.)  19  S.  E.  Rep.  571,  575  (2)  ;   Railroad  Co. 
V.  Thomas,  79  Ky.  166  (3)  ;   Railway  Co.  v.  Chollette  (Neb.)  59 

1.  There  is  a  note  of  the  Jacobus  3.  A  note  of  the  Thomas  case  ap- 
case  in  9  Am.  Neg.  Cas.  489.                     pears  in  9  Am.  Neg.  Cas.  380. 

2.  The  Carrico  case  is  reported  in 
this  volume,  page  420,  ante. 
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N.  W.  Rep.  921  (i)  ;  Railway  Co.  v.  Rice,  51  Ark.  467,  476,  i  r 
S.  W.  Rep.  699;  Woods  v.  Southern  Pac.  Co.  (Utah)  33  Pac. 
Rep.  628;  Bonner  v,  Glenn  (Tex.  Sup.)  15  S.  W.  Rep.  572; 
Dewire  v.  Railroad  Co.,  148  Mass.  343,  19  N.  E.  Rep.  523  (2)  ; 
Hutch.  Carr.  §  651. 

We  are  not  called  upon  to  decide  whether,  as  a  matter  of  law,  a 
stockman  in  charge  of  his  stock  which  is  being  transported  on  a. 
freight  train  is  guilty  of  negligence  in  looking  after  his  cattle  from 
the  platform  of  the  caboose,  when  there  is  a  movement  in  the  train 
which  may  place  his  stock  in  a  position  which  would  call  for  his 
immediate  attention.  The  rule  that  obtains  as  to  stockmen  in 
charge  of  stock  on  a  freight  train  is  very  different  from  that  which 
obtains  as  to  passengers  on  a  passenger  train.  Stockmen,  charged 
with  the  duty  of  looking  after  their  stock,  may  ride  in  places  and 
positions,  and  do  many  things,  on  the  freight  train,  without  being^^ 
guilty  of  negligence,  which,  if  done  by  one  riding  on  a  passenger 
train,  would  undoubtedly  constitute  negligence.  The  exigencies 
of  the  business  of  looking  after  and  caring  for  cattle  on  a  freight 
train  sometimes  compels  those  in  charge  of  them  to  climb  up  the 
ladder  of  a  stock  car  while  the  train  is  in  motion  (Insurance  Co» 
V.  Snowden,  7  C.  C.  A.  264,  58  Fed.  Rep.  342,  12  U.  S.  App. 
704) ,  and  to  get  on  top  of  a  train,  and  walk  back  to  the  caboose^ 
or  to  ride  on  the  top  of  a  car  for  some  distance,  until  the  train 
stops  (Railway  Co.  v.  Carpenter,  12  U.  S.  App.  392,  56  Fed.  Rep. 
451  (3)»  5  C.  C.  A.  551).  We  make  these  remarks  that  we  may^ 
not  be  understood  as  afRrming '  or  denying  the  soundness  of  the 
first  clause  of  the  instructions  quoted,  in  which  the  court  lays  it 
down,  as  a  matter  of  law,  that  a  stockman  looking  after  his  cattle 
on  a  freight  train  is  guilty  of  contributory  negligence,  if,  while  so 
doing,  he  rides  on  the  platform  of  the  caboose.  The  defendant^ 
of  course,  did  not  except  to  this  clause  of  the  instruction,  and  it  is 
not,  therefore,  before  us  for  consideration,  and  we  express  no  opin* 
ion  upon  it.     The  judgment  of  the  lower  court  is  affirmed. 

I.  Omaha  &  Republican  Vallej  R.  3.  There  is  a  note  of  the  Dewire  case 

R.  Co.  f.  Chollette,  41  Neb.  578,  59  in  9  Am.  Neg.  Cas.  460. 

N.  W.  Rep.  921,  is  reported  in  4  Am.  3.  Chicago,  Mil.  &  St.  P.  RV  Co.* 

Neg.  Cas.  885.   See  also  former  ap-  v.  Carpenter,  56  Fed.  Rep.  451,  is  pe« 

peals  in  same  case,  reported  in  4  Am.  ported  in  7  Am.  Neg.  Cas.  486. 
Neg.  Cas.  835  and  846. 
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MAURY  V.  TALMADGE. 

Untied  States  Circuit  Courts  Seventh  Circuit  {Okio)^  y^fy 

Term,  1840. 

[Reported  in  a  McLean,  157.] 

STAGE  COACH  —  PASSENGER  —  CONTRACT  —  PROOF.  —  A  con- 
tract, made  bj  stage  passengers  with  the  agent  of  the  line  as  to  the  number 
of  passengers,  cannot  be  proved  bj  a  passenger  who,  at  another  part  of  the 
route,  took  his  seat,  in  a  suit  bj  him  against  the  proprietor,  being  no  partj 
to  the  contract,  and,  in  fact,  having  no  notice  of  it,  it  afforded  no  induce- 
ment to  him  to  become  a  passenger. 

DECLARATIONS— DRIVER— /?J?5  G£ST.tdS. --The  declarations  of  a 
driver,  whose  conduct  is  not  implicated,  that  the  stage  was  topheavj,  and 
overloaded,  not  evidence.  The  words  of  the  agent,  to  be  evidence,  to 
charge  the  principal,  must  be  a  part  of  the  res  gest€t» 

STAGE  COACH  PROPRIETORS  — LIABILITY.  — Stage  proprietory  are 
bound  to  use  the  greatest  care  for  the  safety  of  passengers.  The  least  neg- 
lect by  the  driver,  or  want  of  skill,  makes  them  liable.  They  are  responsi- 
ble if  the  coach  is  driven  out  of  the  usual  track,  and  an  injury  is 
consequently  done. 

DRIVER  — WARNING  OF  DANGER.  —  It  is  the  duty  of  a  driver  to  cau- 
tion the  passengers  when  he  is  about  to  pass  over  a  piece  of  road,  bridge, 
etc.,  attended  with  danger. 

The  facts  of  the  case  appear  in  the  opinion.  Judgment  for 
plaintiff. 

EwiNG  and  Stanbury,  for  plaintiff. 

Wright  and  Hunter,  for  defendant. 

Opinion  of  the  Court. — This  action  was  brought  to  re- 
cover damages  for  the  upsetting  of  the  defendant's  stage,  in  1839, 
in  which  the  plaintiff,  being  a  passenger,  was  much  injured.  The 
upset  was  near  Somerset,  on  the  route  from  Chillicothe  to  Zanes- 
ville ;  and  is  charged  to  have  been  caused  by  the  want  of  skill 
and  negligence  in  the  driver,  overloading  the  stage,  and  want  of 
lights.     Plea,  not  guilty. 

The  plaintiff  offered  evidence  to  prove  that,  at  Maysville,  in 

Kentucky,  the  southern  terminus  of  the  route,  a  special  contract 

was  made  with  the  agent  of  the  defendant,  by  the  passengers,  that 

not  more  than  six  passengers  should  be  admitted  inside  the  stage, 

and  one  on  the  outside. 
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The  plaintiff  took  his  seat  at  Portsmouth,  in  a  line  of  the  de- 
fendant's, which  connected  with  the  Maysville  and  Zanesville  line, 
at  Chillicothe. 

The  above  evidence  was  overruled  by  the  court,  on  the  ground 
that  the  plaintiff  was  not  a  party  to  the  contract,  and  could  claim 
no  benefit  under  it.  There  is  no  proof  that  he  had  any  knowl- 
edge of  the  contract,  and,  of  course,  it  could  have  formed  no 
inducement  with  him  to  travel  in  the  line.  He  took  his  seat  with 
no  other  pledge  or  guaranty  from  the  proprietor  than  that  which 
the  law  implies. 

.  On  the  part  of  the  defendant,  the  driver  was  examined  as  a 
witness,  there  being  no  objection  to  his  competency  by  the 
plaintiff. 

The  defendant  offered  to  prove  ths^t  it  was  the  custom  on  that 
route  to  carry  as  great  a  number  of  passengers  as  were  in  and  on 
the  stage.  This  was  objected  to  by  the  plaintiff,  and  the  court 
sustained  the  objection.  The  defendant  cannot  give,  in  evidence, 
a  custom  or  practice  established  by  himself,  in  his  own  justification, 
or  in  extenuation  of  the  damages.  The  practice  may  be  such  as 
the  law  does  not  warrant,  and  in  that  case,  it  should  operate 
against  the  defendant  A  general  custom,  as  to  the  number  of 
passengers  conveyed  by  a  coach  of  the  sam^  size,  on  other  routes, 
may  be  proved ;  but  this,  in  each  case,  must  be  regelated  by  the 
kind  of  road  over  which  the  stage  is  to  pass.  A  number  of  pas- 
sengers may  be  conveyed,  by  what  is  called  a  nine-passenger 
coach,  on  a  level  and  paved  road,  with  safety,  which  would  be 
extremely  hazardous  on  a  road  unpaved  and  hilly.  In  a  case  of 
this  kind,  therefore,  there  can  be  no  unvarying  custom  as  to  the 
number  of  passengers.  The  number  must  be  regulated  by  the 
character  of  the  road ;  and  the  ordinary  danger  of  stage  travel 
must  not,  in  any  degree,  be  increased  by  overloading  the  stage. 
The  question  may  be  asked  of  drivers,  acquainted  with  the  road, 
what  number  of  passengers  could  be  safely  conveyed  by  a  nine- 
passenger  coach,  in  the  state  the  road  was  at  the  time  of  the 
upset.  By  way  of  rebutting  evidence,  the  plaintiff  offered  to 
prove  the  declarations  of  the  driver,  who  preceded  the  one  impli- 
cated, that  the  stage  was  topheavy  and  overloaded.  To  this 
evidence  the  defendant  objected,  and  the  court  sustained  the 
objection. 
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In  favor  of  the  admission  of  the  evidence,  it  was  insisted  that 
it  was  proper  to  be  received  in  proof  of  the  fact  connected  with 
the  cause.  That,  in  the  case  of  Stokes  v,  Saltonstall,  13  Pet.  181 
(i),  the  Circuit  Court  not  only  permitted  the  declarations  of  the 
driver  to  be  given  in  evidence,  but  also,  the  declarations  of  pas- 
sengers made  in  the  hearing  of  the  agent,  and  to  him ;  that,  in 
the  case  of  McKinney  v.  Neil,  at  the  present  term  (2),  the  decla^ 
rations  of  the  passengers  to  the  driver,  and  also,  among  them- 
selves, when  the  coach  was  about  to  upset,  were  proved ;  that 
evefy  driver,  being  an  agent  of  the  defendant,  and  being  a  com^ 
petent  judge  whether  the  stage  was  overloaded  or  not,  his  decla- 
rations on  the  subject,  while  driving,  are  evidence. 

But  the  court  remarked,  that  the  declarations  of  an  agent  are 
made  evidence  against  his  principal  only  when  they  are  part  ol 
the  res  gestte.  While  making  the  contract,  or  performing  any  act 
in  his  capacity  as  agent,  he  acts  in  the  place  of  the  principal,  and 
what  he  says  respecting  the  thing  then  being  done,  is  evidence. 
But,  afterwards,  his  account  of  the  transaction,  though  given  im- 
mediately, is  not  evidence. 

Now,  if  the  driver,  whose  declarations  are  offered  in  proof,  were 
the  agent  of  the  defendant  to  load  the  stage,  still,  his  declarations 
oould  not  be  evidence,  as  he  spoke  of  a  past  transaction.  He  said 
the  stage  was  topheavy  and  overloaded.  This  referred  to  the 
loading  of  the  stage,  and  not  to  any  act  then  being  done. 

But  the  driver  was  not  the  agent  for  this  purpose.  The  agent 
^wras  the  keeper  of  the  stage  office  at  Lancaster,  who  admitted  two 
^Klditional  passengers.  What  he  said,  at  the  time  of  making  up 
the  load,  would  be  evidence  against  the  defendant. 

In  the  case  of  Stokes  v.  Saltonstall,  the  declarations  of  the  driver, 
3t   the  time  of  the  upset,  were  proved  as  a  part  of  the  res  gestcB, 
^Axid  the  remonstrances  of  the  passengers  to  the  agent,  against  the 
<Irivcr,  were  proper,  as  notice  to  him  that  the  driver  was  not  in  a 
state  to  be  trusted.    This  should  have  led  the  agent  to  a  strict  ex- 
amination of  the  condition  of  the  driver,  and  was  evidence,  the 
satne  as  if  the  remonstrances  had  been  made  to  the  proprietor  of 
the    line. 

I.    Stokes    V.    Saltonstall,    13    Pet.  a.  McKinney  f.  Neil,   i   McLean, 

xSx,    ^0    reported  in  7  Am.  Neg.  Cas.      540,  is  reported  in  7  Am.  Neg.  Cas. 

612. 
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Remonstrances  of  the  passengers  to  the  driver  are  also  evi- 
dence, as  going  to  warn  him  of  danger,  which  should  increase  his 
vigilance.  And  so,  as  evidence  of  a  fact,  tending  to  show  that  the 
stage  was  not  suddenly  upset,  the  remark  of  a  passenger,  that  the 
stage  was  going  over,  was  proved. 

If  the  driver,  implicated  in  this  case,  at  the  time  of  the  upset, 
had  assigned,  as  the  cause  of  it,  the  overloading  of  the  stage,  the 
declaration  would  have  been  so  connected  with  the  disaster,  and 
explanatory  of  it,  as  to  be  admissible  in  evidence ;  it  would  have 
been  a  part  of  the  res  gesta. 

The  main  question  in  the  case,  is,  whether  the  stage  was  over- 
loaded. And,  to  prove  this  fact,  the  declarations  of  a  driver,  who 
is  a  competent  witness,  and  whose  conduct  is,  in  no  respect,  im- 
plicated in  the  case,  are  offered  in  evidence ;  for  this  can  be  the 
only  ground  of  admitting  them.  The  counsel  say,  they  wish 
these  declarations  to  be  received  merely  as  a  fact —  not  to  prove 
the  truth  of  the  fact.     But  how  can  they  be  admitted  on  this  ground  ? 

Neither  the  proprietor  of  the  line,  nor  the  driver,  who  is  charged 
with  negligence  and  want  of  skill,  was  present  The  declaration, 
then,  can  not  operate  as  notice  to  anyone,  so  as  to  have  the  least 
bearing  in  the  case.  And,  if  the  declarations  be  admissible,  it 
must  be  with  the  view  of  establishing  the  fact,  that  the  stage  was 
overloaded.     The  court,  therefore,  overrule  the  evidence. 

The  evidence  being  closed,  and  also,  the  arguments  of  counsel. 
Judge  Leavitt  charged  the  jury  substantially  as  follows : — 

The  law  relative  to  the  liability  of  stage  proprietors  has  beetf  so 
fully  expounded  in  another  case  submitted  to,  and  passed  upon, 
by  this  jury  at  the  present  term,  that  it  will  be  unnecessary,  on 
this  occasion,  to  enter  at  large  upon  the  consideration  of  that  sub- 
ject. As  the  present  case,  however,  differs  from  the  one  referred 
to,  in  the  facts  connected  with  it,  and  the  ground  on  which  a  re- 
covery is  sought  for,  it  may  not  be  amiss  to  call  your  attention, 
very  briefly,  to  some  general  principles  that  will  serve  to  guide 
you  in  your  deliberations. 

It  is  a  principle  which  commends  itself  to  the  reason  and  com- 
mon sense  of  every  man,  that  he  who  engages  in  the  business  of 
conveying  passengers,  by  stage  coaches,  or  otherwise,  for  a  re- 
ward, takes  upon  himself  certain  legal  responsibilities,  which  the 
law  will  recognize  and  enforce.    In  the  absence  of  an  express  con- 


I 

I 
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tract  to  that  effect,  the  law  implies  an  undertaking  to  convey  his 
passengers  with  safety,  so  far  as  human  foresight  and  care  can 
accomplish  that  object.  And,  it  is  well  settled  that,  if  an  injury 
happen,  which  is  fairly  chargeable  to  the  least  negligence  or  want 
of  skill  or  prudence,  on  the  part  of  the  proprietor  or  his  agents, 
he  is  answerable  for  it.  Judge  Story,  in  his  treatise  on  Bailments, 
lays  down  the  law  as  follows :  "  If  he  (the  driver)  is  guilty  of 
any  rashness,  negligence  or  misconduct,  or  is  unskillful,  or  devia- 
ates  from  the  acknowledged  custom  of  the  road,  the  proprietors 
will  be  responsible  for  any  injuries  resulting  from  his  acts.  Thus, 
if  the  driver  drives  with  reins  so  loose,  that  he  cannot  govern  his 
horses,  the  proprietors  of  the  coach  will  be  answerable.  So,  if 
there  is  danger  in  a  part  of  the  road,  or  in  a  particular  passage, 
and  he  omits  to  give  due  warning  to  the  passengers.  So,  if  he 
takes  the  wrong  side  of  the  road,  and  an  accident  happens  from 
want  of  proper  room.  So,  if  by  incaution,  he  comes  in  collision 
with  another  carriage."  On  the  other  hand,  it  is  equally  well 
settled,  that  coach  owners  do  not  guaranty  the  safety  of  their  pas- 
sengers, at  all  events,  and  against  all  hazards.  They  are  not 
liable  for  injuries  which  result  from  accident  or  misfortune,  where 
there  has  been  no  negligence  or  default. 

Keeping  these  general  principles  in  view,  it  will  be  the  duty  of 
the  jury  to  make  the  application  of  them  to  the  case  now  under 
consideration. 

The  grounds  on  which  it  is  insisted  the  defendant  is  responsible 
for  the  injury,  which  the  plaintiff  has  suffered,  are  the  overloading 
of  the  coach,  and  the  negligence  and  carelessness  of  the  driver, 
^s  it  relates  to  the  allegation  in  the  declaration,  that  the  accident 
Iiappened  from  the  want  of  lights  upon  the  coach,  it  is  presumed 
the  jury  will  find    no    difficulty  in    arriving   at   the   conclusion, 
from  the  evidence,  that  the  moon  was  shining  when  the  upset  hap- 
pened ;  and  that  there  was  no  necessity  for  lights ;   and  that  no 
I'^fi'igence  is  imputable  to  the  defendant,  on  this  ground.     In 
this  view  of  the  case,  the  inquiries  of  the  jury  will,  in  the  first 
pl^ce,  be  directed  to  the  two  points  indicated,  namely,  the  overload- 
ing' of  the  stage,  and  the  carelessness  and  negligence  of  the  driver. 
"Without  attempting  to  present,  in   detail,  the  evidence  of  the 
s^v'^ral  witnesses  who  have  testified  in  the  case,  it  will  be  sufficient 
for   the  court  to  give  a  concise  view  of  the  material  facts,  as  they 
understood  to  be  established. 
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In  October  last  the  plaintiff,  a  lieutenant  in  the  Navy  of  the 
United  States,  at  Chillicothe,  in  the  State  of  Ohio,  took  a  seat  in 
one  of  the  defendant's  coaches,  for  Wheeling.  On  its  arrival  at 
Lancaster,  the  coach  contained  nine  passengers.  At  that  place 
the  defendant's  agent,  contrary  to  the  remonstrances  of  some  of 
the  passengers,  consented  to  take  three  others ;  two  of  whom  took 
their  seats  with  the  driver,  and  the  third  one,  then  in  a  state  of  in- 
toxication, was  placed  on  the  top  of  the  coach.  They  arrived  at 
the  town  of  Somerset  about  12  o'clock  at  night,  which  place  they 
left,  after  changing  horses,  with  the  same  passengers,  namely — 
nine  inside,  and  three  outside,  making,  with  the  driver,  thirteen 
persons,  and  without  an  unusual  quantity  of  baggage.  Owing  to 
an  obstruction,  occasioned  by  the  construction  of  a  turnpike,  on 
the  route  of  the  old  road,  a  new  road,  for  some  distance  from  Som- 
erset, had  been  completed  a  few  days  before,  along  which  the 
stage  had  passed  several  times.  For  the  distance  of  about  one 
hundred  yards,  the  new  road  was  made  along  the  side  of  a  slope, 
by  digging  down  the  higher  portion  of  the  route  of  the  road,  and 
placing  the  excavated  earth  on  the  lower  side,  so  as  to  produce  a 
level  surface.  The  width  of  this  part  of  the  road  was  eight  or  nine 
feet,  and  the  track,  passed  over  by  carriages,  was  settled,  and  tol- 
erably firm ;  but  the  part  next  to  the  descent  of  the  slope,  being 
made  of  removed  earth,  recently  placed  there,  was  unsettled  and 
soft.  In  passing  over  this  part  of  the  new  road,  at  a  very  slow 
rate,  and  when  it  was  slightly  ascending,  the  right  wheels  of  the 
coach  left  the  beaten  track,  and,  for  a  distance  of  twenty-five  feet, 
departed  gradually  from  the  track,  until  they  were  from  two  to 
four  feet  away  from  it;  the  right  wheels,  in  the  meantime,  sinking 
deeper  and  deeper  in  the  soft  earth,  till  the  coach  upset  Two 
witnesses  stated  that  the  driver,  at  the  time  the  wheels  left  the 
track,  was  attending  to  a  conversation  going  on  between  some  of 
the  passengers.  One  witness  testified,  that  he  thought  the  driver 
made  an  effort  to  turn  the  horses  onto  the  track,  when  he  discov- 
ered the  coach  had  left  it.  It  appeared  that  it  was  perfectly  in  the 
power  of  the  driver  to  have  stopped  the  coach,  and  to  have  given 
the  passengers  an  opportunity  to  get  out,  after  leaving  the  track, 
and  before  the  upset.  It  was  also  proved,  that  the  driver  said, 
shortly  after  leaving  Somerset,  that  the  coach  was  too  heavily 
laden ;  an4f  as  a  witness  at  the  stand,  he  stated  that  he  considered 
the  load  dangerous  for  that  part  of  the  road.     The  plaintiff,  in 
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conversation  with  Dr.  Stone,  after  the  accident,  said  he  did  not 
blame  the  driver;  but  that  the  agent  was  censurable,  for  over- 
loading the  coach.  It  was  conceded  that  the  general  character 
and  habits  of  the  driver  were  good,  and  that  he  was  a  man  of  ex- 
perience and  skill  in  his  calling. 

At  the  time  of  the  upset,  the  plaintiff  was  sitting  with  the  driver, 
and  at  his  right-hand  side.     The  plaintiff  was  thrown  several  feet 
from  the  stage.     The  physicians  who  saw  and  attended  him  at 
Somerset,  testified  that  one  of  his  knees  was  dislocated,  upward 
and  downward,  the  ligaments  of  the  kneepan  torn  asunder,  leaving 
the  kneepan  an  inch  out  of  its  natural  position,  and  also,  that 
there  was  a  longitudinal  fracture  of  the  thigh  bone.     Two  eminent 
surgeons,  of  Philadelphia,  who  examined  the  plaintiff's  knee  some 
months  after  the  accident,  testified  that,  in  addition  to  the  injuries 
above  stated,  there  was  a  vertical  fracture  of  the  patella^  or  knee- 
pan.    They  also  state  that  the  joint  is  greatly  deformed,  and  the 
injury  so  great  and  permanent  in  its  character  as  to  disable  the 
plaintiff  for  life  from  the  performance  of  his  duties  as  a  lieutenant 
in  the  Navy.     He  was,  previous  to  the  accident,  possessed  of  a 
robust  constitution,  and  enjoyed  excellent  health.     He  was  de- 
tained at  Somerset  seventy  days,  in  the  hands  of  surgeons,  con- 
fined generally  to  his  room,  and  suffering  a  good  deal  of  pain.  At 
the  expiration  of  that  period,  he  was  able  to  move  about  with  the 
aid  of  crutches,  and  set  off,  by  private  conveyance,  for  his  residence 
in  Eastern  Virginia.     The  expenses  of  plaintiff,  during  his  deten- 
tion at  Somerset,  for  medical  attendance,  boarding,  nurses,  etc., 
amounted  to  about  $250. 

On  this  state  of  facts  in  relation  to  the  upset,  it  is  insisted  by  the 
plaintiff's  counsel,  that  the  disaster  is  attributable  to  the  excessive 
weight  upon  and  especially  the  topheaviness  of  the  coach;  or, 
a  not  fairly  chargeable  to  this  cause,  it  is  to  be  imputed  to  the 
carelessness  and  negligence  of  the  driver,  or  to  a  combination  of 
both  these  causes;  and  that,  in  either  case,  the  defendant  is 
responsible  for  the  consequences. 

Whether  the  coach  was,  in  fact,  overloaded,  must  be  decided 
by  the  jury  from  the  evidence,  and  with  reference  to  the  particu- 
lar circumstances  connected  with  the  case.  It  is  impossible  to  lay 
down  any  general  rule,  by  which  the  inquiry,  whether  a  coach  is 
excessively  laden,  can  be  satisfactorily  tested.     The  character  and 
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condition  of  the  road,  over  which  a  vehicle  is  to  pass,  will  be  the 
main  consideration  in  such  an  inquiry.  It  will  be  obvious  to  the 
jury  that,  upon  a  properly  graded  and  well-finished  turnpike, 
there  will  be  no  great  danger  of  the  upsetting  of  a  carriage,  from 
any  weight  that  may  be  put  on  it ;  while  upon  one  of  the  common 
roads  of  the  country,  especially  over  a  hilly  region,  there  might 
be  very  great  danger  in  conveying  a  weight,  which,  under  other 
circumstances,  could  not  be  regarded  as  excessive.  It  will,  there- 
fore, be  the  duty  of  the  jury,  in  coming  to  a  conclusion  on  this 
point,  to  take  into  consideration  the  number  of  passengers,  the 
weight  of  baggage,  the  general  character  of  the  road  along  which 
the  defendant's  stages  run,  and,  especially,  the  portion  of  it  over 
which  the  coach  was  passing,  when  this  accident  occurred.  And, 
if  the  jury  believe  it  can  be  fairly  referred  to  the  improper  loading 
of  the  coach,  there  can  be  no  question  but  that  the  defendant  is 
legally  answerable  for  the  consequences.  It  is  clearly  the  duty 
of  a  stage  proprietor  to  see  that  the  safety  of  his  passengers  is  not 
put  at  hazard  by  an  excessive  load ;  and,  if  he  disregards  or  vio- 
lates his  duty  in  this  respect,  he  is  liable  for  any  injury  that  may 
follow.  Nor  can  it  be  regarded  as  a  legal  excuse  for  such  mis- 
conduct, that  loads  of  the  same,  or  even  greater  weight,  have  been 
previously  transported,  with  safety,  upon  the  same  road. 

As  to  the  other  position  taken  by  the  counsel  for  the  plaintiff, 
namely,  that  there  is  proof  of  carelessness  and  inattention  on  the 
part  of  the  driver,  in  this  particular  case,  and  that  this  may  be  re- 
garded as  the  cause  of  the  overturn,  it  is  only  necessary  to  remark, 
that  if  the  jury  believe  this  point  to  be  established  by  the  proof, 
then,  on  the  principles  already  laid  down  by  the  court,  they  will 
be  justified  in  returning  a  verdict  for  the  plaintiff.  On  this  point, 
it  is  insisted  that  the  driver,  without  any  necessity  or  excuse  for 
so  doing,  permitted  the  coach,  while  proceeding  at  a  slow  rate, 
and  upon  ground  slightly  ascending,  to  depart  from  the  track,  till 
the  right  wheels  sunk  so  deep  into  the  earth  as  to  cause  the  upset. 
The  jury  will  observe  that  the  law  holds  a  driver  to  the  observ- 
ance of  the  strictest  care  and  the  most  unremitting  vigilance. 
And,  however  unexceptionable  may  be  his  general  character  as  a 
driver,  if,  in  a  particular  instance,  he  is  guilty  of  carelessness  or 
negligence,  whereby  an  injury  occurs  to  a  passenger,  his  employer, 
whose  agent  he  is,  is  accountable. 
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If>  therefore,  the  jury  should  come  to  the  conclusion,  after  a 
ddiberate  examination  of  the  testimony,  that  the  coach,  owing  to 
the  excessive  weight  put  upon  it,  was  unmanageable,  in  the  circum- 
stances in  which  it  was  placed,  by  any  power  or  skill  which  could 
be  applied  or  used  by  the  driver,  and  was,  therefore,  upset ;  or,  if 
they  should  believe  that  the  driver,  even  from  a  temporary  Jpat- 
tention  or  n'eglect,  permitted  the  coach  to  get  into  a  predicament, 
from  which  an  upset  was  the  inevitable  result;  or,  if  they  believe 
that  the  disaster,  in  the  present  case,  is  referable  to  these  two 
causes  combined,  they  will  find  for  the  plaintiff. 

If,  on  the  other  hand,  from  an  attentive  consideration  of  the 
facts  of  the  case,  as  exhibited  by  the  evidence,  the  jury  should  be 
of  the  opinion  that  the  accident  in  question  is  not  imputable  to 
any  impropriety  of  conduct  on  the  part  of  the  defendant's  agent, 
in  loading  the  stage,  or  to  any  negligence  or  carelessness  on  the 
part  of  the  driver,  but  was,  as  contended  for  by  the  defendant's 
counsel,  the  result  of  mere  accident  or  misfortune,  which  no 
human  foresight,  care,  or  attention  could  have  prevented,  the  de- 
fendant can  not  be  held  legally  answerable. 

On  the  subject  of  damages,  it  is  only  necessary  to  remark,  that 
if  the  jury  should  come  to  the  conclusion  that  the  plaintiff  has 
made  out  his  case,  in  accordance  with  the  principles  indicated  by 
the  court,  it  will  be  competent  for  them  to  return  a  verdict  for  any 
amount  they  may  think  just,  within  the  limit  of  the  sum  laid  in  the 
declaration.  In  the  assessment  of  damages,  the  jury  is  not  re- 
stricted to  the  actual  expenditures  of  the  plaintiff,  in  consequence 
of  the  injury  received,  and  compensation  for  the  loss  of  time ;  but 
may  properly  take  into  consideration  the  nature  and  extent  of  the 
injury,  and  its  probable  bearing  and  effect  upon  his  prospects  in 
life,  in  reference  to  the  profession  which  he  has  adopted.  The 
subject  of  damages,  however,  belongs  so  exclusively  to  the  jury, 
that  it  would  not  be  proper  for  the  court  to  enlarge  upon  it.  The 
case  is  committed  to  the  jury,  with  the  fullest  confidence  that  they 
will  give  it  the  most  mature  consideration,  and  return  such  a 
verdict  as  will  acquit  themselves,  satisfactorily  to  their  own  con- 
sciences, of  the  solemn  responsibility  resting  upon  them. 

(The  jury  returned  a  verdict  for  the  plaintiff,  and  assessed  his 
damages  at  $2,325.) 
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PECK    (AND   WIFE)    V.    NEIL    (I). 

United  States  Circuit  Courts  Seventh  Circuit  (Ohio) y  July 

Term,    1842. 

[Reported  in  3  McLean,  33.] 

STAGE  COACH  PROPRIETOR  — LIABILITY.  — A  stage  proprietor  it 
responsible  for  the  skill  and  prudence  of  his  drirers.  He  is  also  bound  to 
procure  good  stages,  harness,  and  well-broke  horses.  If,  for  want  of  such 
preparation,  an  injury  is  done  to  a  passenger  in  the  stage,  the  proprietor 
is  responsible.  Or  if  the  drivers  do  not  act  with  skill  and  prudence  in 
driving  the  stage. 

RECKLESSNESS  OF  DRIVER.  — Although  the  accident  maj  have  oc- 
curred through  the  recklessness  of  the  driver  of  another  stage,  who  maj 
be  liable,  and  also  his  employers — yet,  if  the  driver  of  the  stage  to  which 
the  accident  occurred  be  in  any  respect  wanting  in  the  exercise  of  skill  and 
prudence,  his  principals  are  liable. 

EXEMPLARY  DAMAGES.  ~  Where  there  has  been  great  recklessness  bj 
the  driver,  exemplary  damages  should  be  given. 

The  facts  appear  in  the  opinion.     Judgment  far  plaintiffs, 

GoDDARD  and  Vinton,  for  plaintiffs. 

EwiNG,  Swan,  and  Stanbury,  for  defendant 

Opinion  of  the  Court. — This  action  is  brought  for  an 
injury  done  the  plaintiff's  wife,  by  the  overturning  of  the  stage 
through  the  carelessness  of  the  driver,  the  defendant  being  the 
proprietor.     The  plea  of  not  guilty  was  filed  by  the  defendant. 

In  the  summer  of  1840,  there  were  two  stage  lines  on  the  route 
between  Marietta  and  Zanesville,  Ohio.  One  carried  the  mail. 
Neil's  Ihie  was  run  in  opposition  to  the  mail  line.     On  the  2d  of 


I.  Peck  (by  next  friend)  v,  NsiL, 
3  McLean,  26  (1842),  was  an  action 
brought  by  the  plaintiff  (Wm.  L. 
Peck)  for  an  injury  done  him  by  the 
upsetting  of  the  stage,  at  the  time  de- 
scribed in  the  above  action  of  Peck 
AND  Wipe  v.  Neil.  The  evidence 
was  substantially  the  same,  as  to  the 
conduct  of  the  driver,  and  the  upset- 
ting of  the  stage.  The  case  was  sub- 
mitted to  the  same  jury,  and  the 
extent  of  the  injury  was  the  only  dif- 
ference between  this  and  the  other 


case.  There  was  much  difference  of 
opinion  among  the  witnesses  as  to  the 
extent  of  the  injury;  some  of  them 
stating  that  the  injury  received  by 
the  plaintiff,  on  the  bead,  had  mate- 
rially affected  his  mind.  Others  did 
not  agree  with  this,  and  considered 
the  injury  as  not  so  serious.  The 
court  instructed  the  jury,  as  in  the 
other  case.  They  found  for  the  plain- 
tiff, and  assessed  his  damages  at  $3,- 
500.  Judgment  was  entered  on  the 
verdict. 
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August,  Peck  and  wife  took  Neil's  line  of  stages  at  Zanesville,  for 
Marietta.  The  stages  left  Zanesville  at  about  the  same  hour.  The 
accommodation  sometimes  passed  the  mail  stage  whilst  detained 
at  a  post  ofBce.  The  horses  in  both  lines  were  driven  rapidly,, 
often  at  their  full  speed,  against  the  remonstrances  of  the  passen- 
gers in  Neil's  line.  When  within  about  six  miles  of  Marietta,  the 
aiail  stage  overtook  the  other  about  a  quarter  of  a  mile  before 
they  reached  a  hill ;  the  driver  of  the  mail  requested  the  other 
driver  to  give  half  the  road  and  he  would  pass  him.  The  driver 
answered  that  he  was  not  so  anxious  for  a  race  as  that.  The  mail 
driver  then  turned  his  horses  to  the  right,  whipped  them,  hallooed,, 
and  this  started  the  horses  in  the  other  stage,  which  had  been 
moving  rather  slowly.  The  horses  in  the  accommodation  stage 
did  not  go  fast,  but  jumped ;  the  driver  struck  the  off-wheel  horse^ 
in  order,  as  he  alleged,  to  bring  him  nearer  the  tongue,  and  g^ve 
half  the  road  to  the  other  stage.  The  driver  says  he  pressed  the 
lever,  and  Donaldson,  who  sat  with  him,  raised  the  reins,  and, 
with  the  driver,  pulled  them.  The  other  coach  inclined  to  the 
left,  until  the  wheel  of  the  mail  coach  locked  in  the  fore  wheel  of 
the  other  stage,  broke  its  doubletree,  and  threw  the  stage  and 
horses  over  a  precipice,  which  severely  injured  Mrs.  Peck.  Sev- 
eral physicians  stated  that  her  health,  by  this  injury,  has  been 
permanently  impaired,  her  arm  disabled,  and  several  of  them  say 
that  the  injury  has  made  her  life  uncomfortable,  and  that  it  will„ 
in  all  probability,  shorten  her  life. 

There  was  evidence  conducing  to  show  a  concerted  arrange- 
ment between  the  two  drivers  in  regard  to  racing,  and  it  was  fully 
proved  that  the  horses  in  both  stages  were  driven  over  the  greater 
part  of  the  route  in  a  most  rapid  and  reckless  manner,  against  the 
remonstrance  of  the  plaintiff.  Peck.  One  of  the  passengers,  occa- 
sionally, rather  encouraged  the  driver. 

On  the  evidence,  the  court  charged  the  jury,  that  to  exonerate 
the  defendant  from  liability,  he  must  show  that  every  precaution 
ivas  used  by  his  agent  to  prevent  the  injury  which  occurred ;  that 
every  omission  of  duty  by  the  driver,  which  in  any  degree  in- 
creased the  risk  of  the  passengers,  subjected  the  defendant  to 
damages  for  an  injury  done  them ;  that  although  the  upsetting  of 
the  stage  may  have  been  caused  immediately  by  the  driver  of  the 
fliail  stage,  for  which  he  and  his  employers  were  liable  to  damages^ 
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still  if  Neil's  driver,  under  the  circumstances,  did  not  use  all  the 
means  which  a  skillful  and  prudent  driver  could  and  would  have 
used  to  prevent  the  injury  done,  the  defendant  is  liable. 

Every  person  who  establishes  a  line  of  stages  for  the  convey- 
ance of  passengers,  and  who  holds  out  inducements  to  persons 
to  travel  in  his  stages,  for  which  a  compensation  is  charged,  is 
bound  to  have  skillful  and  prudent  drivers,  good  coaches  and 
harness,  and  well-broke  horses ;  and  the  utmost  skill  and  prudence 
of  the  driver,  under  the  circumstances,  must  be  exercised  to  avoid 
accidents.  This,  and  nothing  short  of  this,  will  exonerate  the  de- 
fendant from  liability  to  damages  in  this  case. 

If  the  driver  of  the  defendant's  stage  did  not  say  or  do  any- 
thing to  provoke  a  reckless  competition  with  the  driver  of  the 
mail  stage,  and  if,  on  the  contrary,  he  evidently  sought  to  avoid 
such  competition,  and  if,  when  the  driver  of  the  mail  stage  at- 
tempted to  pass  him,  he  did  all  that  could  be  reasonably  expected 
from  a  skillful  and  prudent  driver  to  prevent  the  upsetting  of  his 
stage,  the  defendant  is  not  liable,  however  serious  the  injury  may 
have  been  to  the  wife  of  the  plaintiff.  The  culpability  and  utter 
recklessness  of  the  driver  of  the  mail  stage  are  clear,  and  what- 
ever may  be  the  result  of  this  case,  he  and  his  principals  should 
be  made  to  feel  that  they  cannot,  with  impunity,  sport  with  the 
lives  of  passengers  in  their  own  or  an  opposition  line. 

The  damages  are  to  be  measured  mainly  by  the  injury  done. 
Where  a  case  is  extremely  ag^avated  by  the  recklessness  of  the 
driver,  a  jury  will  feel  authorized  to  assess  exemplary  damages,  to 
prevent  such  conduct  in  future.  But,  where  these  circumstances 
do  not  exist,  and  the  driver,  though  somewhat  in  fault,  has  gen- 
erally conducted  himself  well,  the  jury  will  feel  inclined  to  give  no 
more  damages  than  may  repair  the  injury  received.  These  are 
to  be  ascertained  by  the  expenses  incurred,  the  loss  of  time,  and 
the  suffering  which  has  been  endured. 

The  want  of  skill  of  the  driver  may  be  shown,  at  the  time  of  the 
accident,  or  at  any  prior  time ;  but  his  good  or  bad  conduct  can 
only  be  looked  at,  at  the  time  the  accident  occurred,  or  as  con- 
nected with  the  accident. 

The  enterprise  and  great  efficiency  of  the  defendant,  as  a  stage 
proprietor,  is   known   and  acknowledged.     His   exertions   have 

k 

done  much   to  facilitate   travelling   throughout  Ohio  and  other 
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States.  But,  still,,  this  does  not  excuse  him,  where  one  of  his 
agents  has  been  the  means  of  inflicting  an  injury  upon  a  passen- 
ger in  the  stage. 

The  jury  returned  a  verdict  for  the  plaintiffs,  and  assessed  their 
damages  at  $5,000. 

Judgment  was  entered  on  the  verdict. 


DUNLAP  V.  STEAMBOAT  RELIANCE. 

United  States  Circuit  Courts  D,  Georgia^  1880. 

[Reported  in  a  Fed.  Rep.  349.] 

CARRIERS  OF  PASSENGERS— LI  ABILITY.  ^Carriers  of  passengers 
are  not  insurers  of  the  saf et j  and  lires  of  those  whom  the j  canj ;  but  thej 
are  bound  to  the  utmost  knowledge,  skill  and  vigilance  to  carrj  their  pas- 
sengers in  safety. 

EXPLOSION  ON  STEAMBOAT —PRESUMPTION  OF  NEGLI- 
GENCE.  —  In  an  action  to  recover  damages  for  injuries  to  a  passenger  on 
a  steamboat  caused  bj  the  explosion  of  a  boiler  it  was  held  that  the  explo- 
sion  and  the  consequent  injuries  to  the  passenger  were,  of  themselves, 
prima  facit  evidence  of  negligence. 

In  Admiralty.  The  facts  appear  in  the  opinion,  yudgment 
/or  plaintiff. 

R.  R.  Richards  and  H.  C.  Cunningham,  for  libellant. 

Lester  &  Ravenel,  for  respondent 

Woods,  Circuit  Judgre. — The  "Reliance"  was  a  passen- 
ger and  freight  steamboat,  making  regular  trips  by  the  middle 
route  between  Jacksonville,  Florida,  and  Savannah,  Georgia.  On 
September  3,  1878,  about  10  o'clock  P.  M.,  she  left  Jacksonville, 
bound  for  Savannah.  On  that  trip  the  libellant  was  a  pay  passen- 
ger. Between  11  and  12  o'clock  on  the  night  of  that  day,  as  the 
**  Reliance"  was  going  up  the  St.  Mary's  river,  one  of  her  boilers 
exploded.  The  result  of  the  explosion  was  to  throw  overboard 
her  other  boiler  and  to  break  in  the  lower  forward  saloon. 

At  the  time  of  the  explosion  the  libellant  was  sitting  on  the 
port  side  of  the  upper  deck.  He  was  thrown  upward  by  the  ex- 
plosion and  fell  upon  the  deck  ten  or  twelve  feet  from  where  he 
had  been  sitting  at  the  time  of  the  explosion.  His  right  leg  was 
broken  at  the  neck  of  the  trachanter,  and  his  elbow  and  hand  were 
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bi^uised.  He  was  taken  to  a  hospital  in  Savannah  for  treatment, 
and  for  weeks  suffered  great  pain  from  his  injuries.  As  a  result 
of  the  fracture  he  was  crippled  for  life,  his  injured  leg  being  short- 
ened about  an  inch  and  a  half. 

The  libellant  was  an  Episcopal  clergyman,  and  at  the  time  of 
his  injuries  aged  thirty-seven  years,  and  was  of  sound  bodily 
health.  At  the  time  of  the  explosion  William  Moultrie,  first 
engineer  of  the  boat,  was  in  charge  of  the  engine ;  he  was  killed  by 
the  explosion ;  he  went  on  duty  *at  6  o'clock  that  evening.  Mark 
Davis  was  fireman  on  duty  at  the  same  time. 

John  Sherman  was  second  engineer,  and  was  relieved  by  Moul- 
trie at  6  o'clock.  When  Moultrie  relieved  him  he  told  Sherman 
that  when  the  latter  came  on  watch  again  that  night  he  should 
keep  a  strict  lookout  for  everything,  and  to  be  sure  to  keep  his 
eyes  on  the  pump  and  to  see  that  it  continued  to  work. 

At  the  time  of  the  explosion,  Moultrie,  the  engineer,  was  in  his 
usual  position,  in  full  view  of  the  glass  and  water-gauges. 

The  explosion  was  preceded  by  a  humming  or  whistling  noise, 
and  water  and  ashes  came  from  under  the  port  boiler  and  were 
blown  forward. 

The  testimony  touching  the  character  of  Moultrie,  the  engineer 
on  duty  when  the  explosion  took  place,  was  conflicting ;  some  of 
the  witnesses  spoke'  of  him  as  a  sober,  careful,  and  competent 
engineer,  and  very  faithful  and  attentive  to  his  duties.  One  wit- 
ness, however,  stated  that  about  two  weeks  before  the  explosion  he 
saw  him  on  the  wharf  at  Savannah,  while  the  boat  was  getting  up 
steam,  so  drunk  as  to  be  unfit  to  run  an  engine  in  any  steamer. 
The  witness  said  he  spoke  to  Mr.  Benson,  the  agent  of  the  boat, 
about  the  condition  of  Moultrie  at  that  time,  and  Mr.  Benson  said 
the  company  intended  to  get  rid  of  him  as  soon  as  possible. 

The  evidence  showed  that  the  boilers  and  machinery  of  the  boat 
were  in  good  order  and  repair  just  before  the  explosion.  The 
boilers  had  been  repaired  and  inspected  in  August  preceding,  and 
a  short  time  before  the  trip  on  which  the  explosion  occurred  had 
been  cleaned  out,  and  were  apparently  sound  and  good.  The 
pump  was  a  good  one,  and  had  never  been  known  to  fail. 

There  was  a  glass  water-gauge,  and  there  were  water-cocks  for 
ascertaining  the  quantity  of  water  in  the  boilers.  The  evidence 
showed  that  it  was  necessary  to  try  the  water-cocks,  as  well  as  to 
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examine  the  glass  water-gauge,  in  order  to  ascertain  the  height  of 
the  water  in  the  boilers ;  that  it  was  not  prudent  to  rely  entirely 
on  the  glass  water-gauge,  which  was  likely  to  choke  up  and  de- 
ceive the  engineer.  There  was  some  conflict  in  the  evidence 
whether  it  was  customary  on  the  boat  to  test  the  water  by  the 
water-cocks. 

After  the  explosion  a  piece  of  the  bottom  of  one  of  the  boil- 
ers was  found  in  the  boat.  It  was  hard  and  brittle,  and  broke  un- 
der the  shears.  Its  tensile  strength  had  been  lost  to  the  extent  of 
5,000  or  6,000  pounds  by  being  heated  and  chilled.  It  had  been 
burnt  by  fire.  It  was  in  evidence  that  it  was  the  duty  of  an 
engineer  to  prevent  the  burning  of  his  boilers,  and  that  when 
they  were  allowed  to  bum  there  was  a  presumption  of  negli- 
gence. 

The  *' Reliance''  was  allowed  to  carry  eighty  pounds  of  steam, 
but  she  not  unfrequently  carried  from  eighty-two  to  eighty-three 
pounds,  and  it  was  often  necessary  for  her  to  carry  this  amount  to 
make  up  her  time.  Just  before  the  explosion  the  steam-gauge  in 
the  cabin  indicated  a  steam  pressure  of  seventy-two  pounds. 

The  libellant  was  without  fault,  and  his  injuries  were  received 
without  any  negligence  or  carelessness  on  his  part. 

Carriers  of  passengers  are  not  insurers  of  the  safety  and  lives 
of  those  whom  they  carry.  Ang.  on  Car.,  §  536;  2  Greenl.  on  Ev., 
§  222;  Christie  v,  Griggs,  2  Camp.  79  (i);  Israel  v,  Clark,  4 
Esp.  259  (2)  ;  Aston  t/.  Heaven,  5  Esp.  533  (3)  ;  Meier  v,  Penn. 
R.  Co.,  64  Pa.  St  225  (4)  ;  McPadden  t/.  N.  Y.  Cent.  R.  Co.,  44 


I.  In  Christie  v,  Griggs,  a  Camp. 
79,  an  action  against  a  proprietor  o£  a 
stage  coach  for  negligence,  whereby 
the  coach  broke  down,  and  the  plain- 
tifft  travelling  by  it  as  a  passenger, 
was  hurt,  it  was  held  that  to  prove 
neg^ligence,  it  is  frima  facie  enough 
to  give  evidence  of  the  coach  having 
broken  down ;  from  which  negligence 
-will  be  presumed. 

2.  In  Israel  v,  Clark,  4  Esp.  259,  an 
action  against  a  proprietor  of  a  stage 
coach  for  negligence,  whereby  the 
coacb  broke  down,  and  the  plaintiff, 
travelling  bj  it  as  a  passenger,  was 
iiurtv  it  was  held  that  to  prove  negli- 


gence, it  is  prima  facie  enough  to  give 
evidence  of  the  coach  having  broken 
down ;  from  which  negligence  will  be 
presumed.  But  proof  that  at  the  time 
of  the  accident  there  were  more  pas- 
sengers than  the  statute  allows,  is  con- 
clusive evidence  of  negligence. 

3.  In  Aston  v.  Heaven,  a  Esp.  533, 
it  was  held  that  coach  owners  are  not 
liable  for  injuries  happening  to  pas- 
sengers from  accident  or  misfortune, 
where  there  has  been  no  negligence  or 
default  in  the  driver. 

4.  Reported  in  this  volume,  page 
197,  ante. 


670 


American  Nbgligbnce  Cases. 


N.  Y.  478  (i)  ;  Daniel  v.  Metropolitan  R.  Co.,  L.  R.,  5  H.  L. 
Cas.  45  (2). 

Nevertheless,  a  carrier  of  passengers  is  bound  to  exercise  the 
utmost  knowledge,  skill,  and  vigilance  to  carry  his  passengers  in 
safety.  Curtis  v.  Rochester  &  Syracuse  R.  R.  Co.,  18  N.  Y.  543 
(3) ;  Steamboat  New  World  v.  King,  16  How.  469  (4) ;  Stokes 
V.  Saltonstall,  13  Pet.  181  (5). 


1.  There  is  a  note  of  the  McPadden 
case  in  9  Am.  Neg.  Cas.  618. 

2.  In  Daniel  v.  Metropolitan  Rail- 
way Co.,  L.  R.,  5  H.  L.  Cas.  45,  it 
was  held  that  where  works  are  going 
on  over  a  line  of  railway,  with  which 
works  the  railway  company  has  noth- 
ing to  do,  and  the  execution  of  such 
works  is  intrusted  to  contractors  who 
are  entirely  independent  of  the  com- 
pany, it  is  not  the  duty  of  the  direct- 
ors to  assume  that  such  works  will  be 
negligently  conducted  by  those  who 
have  contracted  for  their  execution, 
and  to  take  precautions  against  possi- 
ble negligence  on  the  part  of  persons 
who  are  not  in  their  employment  nor 
under  their  control.  The  facts  in  the 
case  were  as  follows :  The  Corpora- 
tion of  London  was  authorized  to 
execute  certain  works  over  the  line  of 
the  Metropolitan  Railway  Company. 
These  works  consisted  partly  in  plac- 
ing heavy  iron  girders  upon  the  walls 
running  along  the  line  of  railway, 
and  were  therefore  works  in  the  exe- 
cution of  which  danger  was  involved, 
but  which  were  often  executed  else- 
where without  mischief.  The  railway 
company  had  no  control  over  tliese 
works,  which  were  executed  by  con- 
tractors engaged  by  the  corporation. 
Several  girders  had  been  safely  put 
in  their  places  by  manual  labor,  but, 
on  this  occasion,  the  contractors 
brought  into  use  for  one  of  the 
girders  a  monkey  steam  engine,  which 
moved  the  girder  with  a  jerk,  and  so 
caused  it  to  overbalance  and  fall.  It 
fell  on  a  passing  train,  and  injured 
the  plaintiff:      Held,  that  this  was 


not  a  mischief  the  occurrence  of  which 
the  railway  company  was  bound  to 
anticipate,  and  against  which  it  was 
bound  to  take  precautions,  and  conse- 
quently that  the  railway  company  was 
not  liable. 

In  Daniel  v.  Metropolitan  Rail* 
way  Co.,  3  L.  R.,  C.  P.  591,  37  L.  J., 
C.  P.  280,  the  case  was  stated  as  fol- 
lows :  A  party,  while  travelling  on  a 
railway,  was  injured  by  the  fall  of  a 
girder,  through  the  negligence  of  the 
workmen  employed  by  a  contractor 
(unconnected  with  the  railway  com- 
pany), whilst  placing  it  across  the  re- 
taining walls  of  the  railway.  It  was 
proved  that  the  work  in  question  was 
extremely  dangerous,  though  none  of 
the  witnesses  had  ever  known  of  a 
girder  falling;  that  it  was  the  prac- 
tice, when  such  work  was  being  done 
over  railways,  for  the  company  to 
place  a  man  to  signal  to  the  work- 
people the  approach  of  a  train,  and 
that  this  precaution  was  not  adopted 
on  the  occasion  in  question,  but  there 
was  no  evidence  that  the  company's 
servants  knew  that  the  girder  was  in 
the  course  of  being  moved  at  the'  time 
the  train  was  passing,  or  of  the  means 
used  by  the  contractor  for  moving  it: 
Held,  that  as  a  fact  the  company 
was  not  guilty  of  negligence,  al- 
though the  evidence  of  negligence 
was  such  that  it  could  not  have  been 
withdrawn  from  the  jury. 

3.  The  Curtis  case  is  reported  in  9 
Am.  Neg.  Cas.  606. 

4.  Reported  in  this  volume,  page 
614,  ante. 

5.  Stokes  V,  Saltonstall,  13  Pet.  181, 
is  reported  in  7  Am.  Neg.  Cas.  397. 
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In  the  last  case  cited  the  Supreme  Court  says :  "  It  is  certainly 
a  sound  principle  that  a  contract  to  carry  passengers  differs  from 
a  contract  to  carry  goods.  For  the  goods  the  carrier  is  answer- 
able at  all  events,  except  an  act  of  God  and  the  public  enemy. 
But,  although  he  'does  not  warrant  the  safety  of  the  passengers  at 
all  events,  yet  his  undertaking  and  liability  as  to  them  go  to  this 
extent,  that  he  or  his  agent,  if  he  acts  by  an  agent,  shall  provide 
competent  skill,  and  that,  so  far  as  human  care  and  foresight  can 
go,  he  will  transport  them  safely." 

The  explosion  of  the  boiler,  and  the  consequent  injuries  to  the 
libellant,  are,  of  themselves,  prima  facie^  evidence  of  negligence. 

In  Christie  v.  Griggs,  2  Camp.  69  {supra)  ^  Sir  James  Mans- 
field, Chief  Justice,  said :  "  I  think  the  plaintiff  has  made  a  prima 
facie  case  by  proving  his  going  in  the  coach,  the  accident,  and  the 
damage  he  has  suffered.  When  the  breaking  down  or  overturning 
of  the  coach  is  proved,  negligence  on  the  part  of  the  owner  is 
implied." 

This  case  is  cited  with  approbation  by  the  Supreme  Court  in 
Stokes  V.  Saltonstall,  supra;  in  Railroad  Company  v.  Pollard,  22 
Wall.  341  (i).  The  case  of  Stokes  v.  Saltonstall,  13  Pet.  181 
(supra)  y  was  approved,  and  it  was  declared  that  in  a  suit  against 
a  railroad  company  for  an  injury  to  a  passenger,  if  it  appeared 
that  the  passenger  was  in  the  exercise  of  that  degree  of  care 
which  might  be  reasonably  expected  from  a  person  in  his  situa- 
tion, and  injuries  occur  to  him,  this  is  prima  facie  evidence  of  the 
carrier's  liability. 

In  the  present  case,  where  the  injury  was  caused  by  the  ex- 
plosion of  the  boiler  of  the  steamboat,  while  the  same  was  in 
charge  of  the  servants  of  the  boat,  there  can  be  no  question  that 
the  explosion  itself  makes  out  a  prima  facie  case  of  negligence, 
and,  unless  this  presumption  is  rebutted,  entitled  the  libellant  to 
recover. 

The  question  for  decision  upon  the  facts  is,  therefore,  has  the 
respondent  rebutted  this  presumption  ? 

The  proof  shows  that  the  boilers  of  the  "Reliance"  and  her 
machinery  were  in  good  order.  The  boilers  had  been  recently 
repaired   and    had    been    inspected   by   one  of  the  government 

I.  New  Jersej  R.  R.  Co.  v.  Pollard,  23  Wall.  341,  is  reported  in  7  Am. 
Ncg.  Caa.  335. 
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inspectors  at  Savannah,  and  had  been  cleaned  out  a  short  time 
before.  At  the  time  of  the  explosion  there  were  no  defects  ap- 
parent in  the  boat,  her  boilers  or  machinery. 

The  explosion  must,  therefore,  have  been  caused  either  by  some 
latent  defect  which  the  closest  examination  could  not  discover,  or 
by  the  negligence  of  those  in  charge  of  the  boilers  and  ma- 
chinery, and  it  is  incumbent  on  the  respondent  to  show  that  the 
disaster  was  caused  by  the  former,  and  not  by  the  latter. 

There  is  no  direct  proof  whatever  that  there  was  any  defect  in 
the  boiler  or  machinery  of  the  boat  to  which  the  explosion  could 
be  attributed.  The  respondent,  however,  seeks  to  draw  the  infer- 
ence that  there  was  such  defect  from  the  proof  tending  to  show 
the  good  character  of  the  engineer  for  sobriety,  skill,  and  attention 
to  his  duties,  and  from  the  fact  that  just  before  the  explosion  he 
was  at  his  post  apparently  attending  to  his  duties ;  but  there  is 
evidence  on  the  record  tending  to  rebut  this  proof  of  the  re- 
spondent. It  is  shown  that  the  engineer  was  not  always  sober, 
and  there  is  evidence  tending  to  show  that  the  glass  gauge  was 
relied  on  to  ascertain  the  height  of  water  in  the  boilers,  and  that 
the  water-gauge  cocks  were  not  used  for  that  purpose.  This, 
according  to  the  evidence  of  the  government  inspector,  would  be 
negligence,  because  a  glass  gauge  is  likely  to  choke  up  and 
deceive  the  engineer. 

But  the  fact  which,  to  my  mind,  rebuts  the  inference  to  be 
drawn  from  the  alleged  good  character  of  the  engineer,  and  his 
attention  to  his  duties,  is  found  in  the  condition  of  that  part  of 
the  boiler  which  was  left  in  the  boat  after  the  explosion.  The 
government  inspector  says,  in  reference  to  this  fragment  of  the 
boiler :  "  I  examined  it  with  Mr.  Henderson.  We  had  it  cut,  but 
did  not  cut  the  worst  part  of  it,  as  we  desired  to  keep  it  for  fur- 
ther information.  The  piece  we  had  cut  was  hard  and  brittle,  and 
it  broke  under  the  shears;  its  tensile  strength  had  been  taken 
away  to  the  extent  of  about  5,000  or  6,000  pounds  by  being 
heated  and  chilled ;   it  had  been  burned  by  fire," 

This  witness  adds:  **It  is  an  engineer's  duty  to  prevent  the 
burning  of  the  boilers,  and  the  presumption  is  that  when  they  do 
burn  it  is  negligence."  On  this  point  Sherman,  the  second 
engineer,  says :  "  I  would  consider  it  great  carelessness  to  let  your 
boiler  burn;  it  could  not  happen  without  great  carelessness." 
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The  respondent  claims  that  the  piece  of  the  boiler  found  on  the 
deck  might  have  been  burned  after  the  explosion  by  the  fire  left  in 
the  furnace.  This  is  mere  conjecture,  without  any  evidence  to 
support  it,  and  the  result  of  the  explosion^  as  disclosed  by  the 
evidence,  renders  such  a  theory  extremely  improbable.  This  evi- 
dence makes  it  perfectly  clear  that  the  boilers  of  the  boat  were 
not  in  a  sound  condition  at  the  time  of  that  explosion,  and  that 
their  unsafe  condition  was  due  to  the  carelessness  of  the  engineers, 
or  one  of  them.  It  may  have  been  owing  to  the  carelessness  of 
Moultrie,  the  engineer  on  duty  at  the  time  of  the  explosion,  or  of 
the  second  engineer,  Sherman,  who  admitted  after  the  disaster  that 
it  was  not  his  habit  to  try  the  water-gauge  cocks,  and  who  for  this 
negligence  has  had  his  license  revoked. 

It  is  also  in  evidence  that  the  boat  very  frequently  carried  more 

passe^igers  than  she  was  allowed   to.     With  all  this   testimony 

touching  the  management  of  the  boat  by  her  engineers  and  the 

condition  of  the  boilers  at  the  time  of  the  explosion,  we  are  asked 

to  find  that  the  explosion  was  caused  by  some  hidden  defect  in  the 

material  out  of  which  the  boilers  were  constructed,  and  not  to 

defects  caused  by  carelessness  and  bad  management.     No  hidden 

defect  is  shown  to  exist,  and  we  are  asked  to  infer  it  from  the  good 

character  of  the  engineers.     The  facts  prove  that  the  engineers 

were  careless  and  negligent,  and  the  result  of  that  negligence  is 

shown  by  the  condition  of  the  boilers  at  the  time  of  the  explosion. 

The  natural  and  almost  unavoidable  inference  is  that  the  explosion 

was  the  result  of  the  bad  treatment  of  the  boilers  by  the  engineers, 

and  not  the  result  of  some  concealed  flaw. 

In  my  judgment,  the  presumption  of  negligence  arising  from  the 
fact  of  the  explosion  is  not  removed,  but  is  greatly  strengthened, 
by  the  evidence  in  the  case,  and  the  libellant  must  have  a  decree 
lor  the  damage  that  he  has  sustained. 

Upon  the  facts,  as  disclosed  by  the  evidence,  I  estimate  his 
damage  at  $5,000,  and  direct  a  decree  in  his  favor  against  the  boat 
for  that  sum,  and  costs,  both  in  this  court  and  in  the  District  Court. 
*— 43 
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POTTS  V.  CHICAGO  CITY  RAILWAY 

COMPANY. 

United  States  Circuit   Courts  H.   D.  Illinois^  December^  1887^ 

[Reported  in  33  Fed.  Rep.  610.] 

ACTION  FOR  PERSONAL  INJURIES— PROOF  OF  NEGLIGENCE.— 
In  an  action  to  recover  damages  for  injuries  sustained  bj  a  passenger  on 
one  of  defendant's  cable  cars  due  to  alleged  negligence  of  defendant,  it  was- 
held  that  to  entitle  plaintiff  to  recover  he  must  show  some  neglect  of  dutj 
on  the  part  of  the  employees,  or  some  one  of  the  employees,  of  defendant, 
in  charge  of  the  car. 

PASSENGER  ON  CABLE  CAR  INJURED  BY  SHAFT  OF  WAGON 
PENETRATING  CAR— PULLING  DOWN  WINDOW  CURTAINS 
FOR  PROTECTION  AGAINST  WEATHER  NOT  NEGLIGENCE.— 
Plaintiff  was  a  passenger  on  one  of  defendant's  cable  cars.  Soon  after  he 
was  seated  the  curtains  of  the  car  were  drawn  down  and  fastened  on  ac- 
count of  the  weather.  A  horse  and  wagon  were  standing  in  front  of  a  store 
and  as  the  car  approached  and  passed,  the  horse  came  in  contact  with  the 
car  in  which  plaintiff  was  seated,  and  one  of  the  shafts  of  the  wagon  stmck 
the  plaintiff  and  severely  injured  him.  Heldy  that  the  dropping  of  the 
curtains  to  protect  passengers  from  the  rain  was  not  negligence,  even 
though  it  prevented  the  passengers  from  having  a  view  of  the  street. 

CARRIER  OF  PERSONS  — LIABILITY.— It  is  not  necessary,  in  order  to 
charge  a  common  carrier  of  persons  with  liability,  that  it  be  guilty  of  great 
negligence ;  it  is  enough  if  the  accident  was  caused  solely  by  any  negli- 
gence on  its  part,  however  slight.  If,  by  the  exercise  of  the  strictest  care 
or  precaution  reasonably  within  its  power,  the  injury  would  not  have  been 
sustained. 

DAMAGES.  —  In  such  action  compensatory  damages  only  are  recoverable. 

The  facts  of  the  case  appear  in  the  charge  to  the  jury  gfiven  by 
Dyer,  J. 

Mr.  Latham,  for  plaintiff. 

Mr.  Hardy,  for  defendant. 

Dyer,  J.  (charging  jury).  —  This  is  a  suit  brought  by  the 
plaintiff  to  recover  damages  on  account  of  a  personal  injury  sus- 
tained by  him  while  riding  as  a  passenger  on  one  of  the  cars  of  the 
defendant  company,  on  the  twenty-ninth  day  of  July,  1885.  There 
are  some  facts  in  the  case  which  are  undisputed.  The  train  was 
coming  north  on  State  street,  and  consisted  of  the  grip  car,  which 
was  in  advance,  the  State  Street  car  attached  to  the  grip  car,  and 
the  Archer  Avenue  car  m  the  rear.     The  plaintiff  took  the  State 
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Street  car  at  or  near  his  residence,  on  State  street;  and  the  concur- 
rent testimony  of  the  witnesses  is,  that  he  was  seated  in  the  last 
seat  of  that  car,  on  the  east  side  of  the  car,  with  one  passenger  be- 
tween him  and  the  end  of  the  seat.  Soon  after  he  took  passage 
on  the  car,  the  curtains  of  the  car  were  drawn  down  and  fastened 
on  account  of  the  weather,  and  were  in  that  situation  when  the  ac- 
cident occurred.  A  horse  and  wagon  were  standing  in  front  of  a 
store  on  the  east  side  of  State  street,  between  Fourteenth  and  Fif- 
teenth streets,  as  the  cars  approached,  and,  in  some  manner,  the 
circumstances  of  which  you  are  to  consider,  as  the  train  passed, 
the  horse  came  m  contact  with  the  middle  car  in  the  train,  and  one 
of  the  shafts  of  the  wagon  struck  the  plaintiff  with  such  violence 
as  to  cause  the  injury  complained  of. 

The  ground  upon  which  a  recovery  is  sought  by  the  plaintiff  is 
negligence  of  the  defendant  company.      Necessarily,  to  entitle  the 
plaintiff  to  recover,  he  must  show  some  neglect  of  duty  on  the  part 
of  the  employees,  or  some  one  of  the  employees,  of  the  defendant, 
in  charge  of  the  train.     And  when  I  say  neglect  of  duty,  I  mean 
such  negligence  or  want  of  care  as  would  make  the  defendant  lia- 
ble to  the  plaintiff,  within  the  rule  on  the  subject,  which  I  shall 
presently  state  to  you.     There  is  no  question  of  contributory  negli- 
g^ence  on  the  part  of  the  plaintiff.      Having  taken  passage  on  the 
train,  and  paid  his  fare,  he  had  a  lawful  right  to  be  where  he  was 
in  the  car ;  and  as  the  curtains  were  down,  preventing  him  from 
having  a  view  of  the  east  side  of  the  street,  there  was  nothing  done 
by  him  contributing  to  the  accident,  and  nothing  he  could  do  so 
far  as  he  had  knowledge  of  what  was  transpiring,  and  so  far  as  is 
shown  in  the  circumstances  of  the  affair,  to  avoid  the  accident.     He 
•was  therefore  free  from  fault.     It  was  the  duty  of  the  conductor 
of  the  train  to  protect  the  passengers  in  the  car  from  the  storm 
^wrhich  was  prevailing  at  the  time,  by  making  use  of  the  curtains  of 
tlie  car,  as  such  protection.     If  necessity  existed,  on  account  of  the 
rain,  to  drop  the  curtains,  then  the  act  of  putting  them  down  so  that 
passengers  should  not  be  exposed  to  the  storm  was  entirely  proper, 
and,  under  such  circumstances,  negligence  would  not  be  imputable 
to  the  defendant  on  account  of  that  act,  even  though  it  prevented 
tlie  passengers  from  having  a  view  of  the  sides  of  the  streets. 

I  have  said  that  proof  of  negligence  is  essential  to  a  recovery  by 
time  plaintiff.  It  has  been  claimed  by  his  counsel  that  proof  of  the 
^ocident  and  resulting  injury  is  alone  sufHcient  to  raise  a  presump- 
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tion  of  negligence,  or  to  make  what  is  called  a  prima  facie  case, 
and  that  then  the  burden  of  proof  shifts,  casting  upon  the  defend- 
ant the  duty  of  showing  that  it  was  not  guilty  of  negligence.  For 
reasons  which  were  stated  when  the  point  arose,  I  do  not  think 
that  rule  applicable  to  such  a  case  as  this.  The  burden  of  proof 
to  show  negligence  is  upon  the  plaintiff.  It  devolves  upon  him  to 
satisfy  you  by  the  fair  weight  of  the  evidence  that  the  injury  to  the 
plaintiff  was  caused  by  the  negligence  of  those  in  charge  of  the 
train,  or  some  one  of  the  employees  controlling  its  movements. 
This  must  be  made  to  appear  by  a  preponderance  of  credible  tes- 
timony, to  justify  a  verdict  requiring  the  defendant  to  pay  damages. 
Liability  by  no  means  arises  in  all  cases  from  the  mere  happening 
of  an  accident.  Accidents  occur,  and  are  sometimes  unavoidable, 
even  though  a  party  has  fulfilled  his  whole  duty  in  the  circum- 
stances in  which  he  is  placed.  It  is  only  when  the  accident  and 
the  resulting  injury  are  traceable  to  the  omission  of  some  legal 
duty — to  some  want  of  that  care^  which  the  law  says  the  party  is 
bound  to  exercise — that  he  can  be  justly  called  upon  to  make 
compensation  for  the  injury  done.  For  the  protection  of  the  pas- 
sengers on  its  cars,  the  defendant  is  required  to  use  all  the  means 
reasonably  in  its  power  to  prevent  accidents.  This  was  the  duty 
it  owed  to  the  plaintiff.  In  undertaking  to  carry  the  plaintiff,  the 
defendant  assumed  the  duty  to  carry  him  safely,  so  far  as  the 
highest  vigilance  would  enable  it  *  *  *  to  do  so.  Although 
there  are  no  contract  relations  between  the  driver  of  one  of  these 
grip  cars  and  the  person  who  is  to  be  carried,  yet,  when  the  driver 
is  placed  in  this  position  of  responsibility,  and  the  persons  fOf 
others  are  intrusted  to  his  prudence,  his  skill,  and  his  fidelity,  so 
that  his  negligence  may  inflict  serious  injury,  it  is  reasonable  that 
the  law  should  make  it  the  right  of  every  person  thus  situated  to 
demand  from  him  a  vigilance  corresponding  to  the  responsibility. 
.  It  is  not  necessary,  in  order  to  charge  a  common  carrier  of  per- 
sons, as  this  defendant  is,  with  liability,  that  it  be  guilty  of  g^reat 
negligence ;  it  is  enough  if  the  accident  was  caused  solely  by  any 
negligence  on  his  part,  however  slight,  if,  by  the  exercise  of  the 
strictest  care  or  precaution  reasonably  within  its  power,  the  injury 
would  not  have  been  sustained.  And  when  I  say  caused  solely 
by  negligence  of  the  carrier,  I  mean  a  case  in  which,  if  there  had 
been  no  negligence  of  the  carrier,  there  would  have  been  no  injury. 
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From  what  has  been  said  you  will,  of  course,  readily  infer  and 
understand,  that  the  defendant  is  not  liable  for  injuries  happening 
from  sheer  accident,  misadventure,  or  misfortune,  if  there  be  no 
negligence  or  fault,  or  where  no  want  of  caution  or  foresight  would 
prevent  the  injury. 

Now,  gentlemen,  these  are  the  principles  of  law  to  apply  to  the 
facts  of  the  case.   And  what  are  the  claims  of  the  parties  upon  the 
facts?    I  do  not  propose  to  enter  into  a  discussion  of  the  testimony, 
but  simply  to  call  your  attention  to  the  issue  upon  this  question  of 
alleged  negligence.     The  plaintiff  contends  that  the  movements  of 
the  horse,  and  the  situation  of  the  wagon,  were  such,  as  the  train 
of  cars  approached,  as  should  have  caused  a  prudent  person  occu- 
pying the  station  of  driver  of  the  train,  and  bound  to  exercise  a 
high  degree  of  vigilance  and  care,  to  apprehend  danger  threaten- 
ing the  safety  of  passengers,  and  that,  therefore,  he  should  have 
stopped  the  train,  or  arrested  its  speed,  in  time  to  have  avoided 
such  danger.     On  the  contrary,  the  defendant  insists  that  the  cir- 
cumstances and  situation  were  not  such  as  reasonably  to  awaken 
any  such  apprehension,  or  such  as  called  for  the  exercise  of  any 
greater   care   than  was  exe^rcised  on  the  occasion  in  question. 
This  being  the  issue,  you  see  that  it  is  of  vital  consequence  to 
ascertain  with  as  piuch  certainty  as  possible  just  what  the  situa- 
tion was,  as  it  was  presented  to  the  view  of  the  driver  of  the 
approaching  train.     Was  there  or  was  there  not  such  a  state  of 
circumstances,  such  danger  of  collision,  if  the  train  proceeded  on 
its  way,  as  fairly  and  reasonably  required  the  driver  of  the  grip 
car,  in  the  exercise  of  due  care,  to  stop  the  train  ?     That  is  the 
vital  question,  and  in  deciding  it,  as  you  may  readily  perceive,  it 
is  important  to  ascertain  where  the  horse  was,  with  reference  to 
the   sidewalk  and  the  railroad  track,  as   the   train  approached. 
What  were  his  movements,  and  what  evidence  was  there  that  he 
was  or  was  not  under  control,  or  that  he  could  or  could  not  be 
controlled  ?     Was  he  making  any  such  violent  movements,  or  ex- 
hibiting any  such  restiveness,  as  should  reasonably  have  excited 
in  the  mind  of  the  driver  of  the  train  an  apprehension  of  a  colli- 
sion, or  as  required  him,  in  the  exercise  of  proper  vigilance  and 
care,  to  stop  the  train?     Certainly,  if  it  be  true,  as  is  claimed  by 
the  defendant,  that  there  were  no  movements  of  the  horse  indica- 
ting any  danger  of  Collision  until  after  the  grip  car  had  passed  him, 
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ACTION  FOR  PERSONAL  INJURIES— PROOF  OF  NEGLIGENCE.— 
In  an  action  to  recover  damages  for  injuries  sustained  by  a  passenger  on 
one  of  defendant's  cable  cars  due  to  alleged  negligence  of  defendant,  it  wa» 
held  that  to  entitle  plaintiff  to  recover  he  must  show  some  neglect  of  dutj- 
on  the  part  of  the  employees,  or  some  one  of  the  employees,  of  defendant, 
in  charge  of  the  car. 

PASSENGER  ON  CABLE  CAR  INJURED  BY  SHAFT  OF  WAGON 
PENETRATING  CAR— PULLING  DOWN  WINDOW  CURTAINS 
FOR  PROTECTION  AGAINST  WEATHER  NOT  NEGLIGENCE.— 
Plaintiff  was  a  passenger  on  one  of  defendant's  cable  cars.  Soon  after  he 
was  seated  the  curtains  of  the  car  were  drawn  down  and  fastened  on  ac- 
count of  the  weather.  A  horse  and  wagon  were  standing  in  front  of  a  store 
and  as  the  car  approached  and  passed,  the  horse  came  in  contact  with  the 
car  in  which  plaintiff  was  seated,  and  one  of  the  shafts  of  the  wagon  struck 
the  plaintiff  and  severely  injured  him.  Held^  that  the  dropping  of  the 
curtains  to  protect  passengers  from  the  rain  was  not  negligence,  even 
though  it  prevented  the  passengers  from  having  a  view  of  the  street. 

CARRIER  OF  PERSONS  — LIABILITY.— It  is  not  necessary,  in  order  to 
charge  a  common  carrier  of  persons  with  liability,  that  it  be  guilty  of  great 
negligence ;  it  is  enough  if  the  accident  was  caused  solely  by  any  negli- 
gence on  its  part,  however  slight,  if,  by  the  exercise  of  the  strictest  care 
or  precaution  reasonably  within  its  power,  the  injury  would  not  have  been 
sustained. 

DAMAGES.  —  In  such  action  compensatory  damages  only  are  recoverable. 

The  facts  of  the  case  appear  in  the  charge  to  the  jury  given  by 
Dyer,  J. 

Mr.  Latham,  for  plaintiff. 

Mr.  Hardy,  for  defendant. 

Dyer,  J.  (charging  jury).  —  This  is  a  suit  brought  by  the 
plaintiff  to  recover  damages  on  account  of  a  personal  injury  sus- 
tained by  him  while  riding  as  a  passenger  on  one  of  the  cars  of  the 
defendant  company,  on  the  twenty-ninth  day  of  July,  1885,  There 
are  some  facts  in  the  case  which  are  undisputed.  The  train  was 
coming  north  on  State  street,  and  consisted  of  the  grip  car,  which 
was  in  advance,  the  State  Street  car  attached  to  the  grip  car,  and 
the  Archer  Avenue  car  in  the  rear.     The  plaintiff  took  the  State 
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Street  car  at  or  near  his  residence,  on  State  street ;  and  the  concur- 
rent testimony  of  the  witnesses  is,  that  he  was  seated  in  the  last 
seat  of  that  car,  on  the  east  side  of  the  car,  with  one  passenger  be- 
tween him  and  the  end  of  the  seat.  Soon  after  he  took  passage 
on  the  car,  the  curtains  of  the  car  were  drawn  down  and  fastened 
on  account  of  the  weather,  and  were  in  that  situation  when  the  ac- 
cident occurred.  A  horse  and  wagon  were  standing  in  front  of  a 
store  on  the  east  side  of  State  street,  between  Fourteenth  and  Fif- 
teenth streets,  as  the  cars  approached,  and,  in  some  manner,  the 
circumstances  of  which  you  are  to  consider,  as  the  train  passed, 
the  horse  came  m  contact  with  the  middle  car  in  the  train,  and  one 
of  the  shafts  of  the  wagon  struck  the  plaintiff  with  such  violence 
as  to  cause  the  injury  complained  of. 

The  ground  upon  which  a  recovery  is  sought  by  the  plaintiff  is 
negligence  of  the  defendant  company.      Necessarily,  to  entitle  the 
plaintiff  to  recover,  he  must  show  some  neglect  of  duty  on  the  part 
of  the  employees,  or  some  one  of  the  employees,  of  the  defendant, 
in  charge  of  the  train.     And  when  I  say  neglect  of  duty,  I  mean 
such  negligence  or  want  of  care  as  would  make  the  defendant  lia- 
ble to  the  plaintiff,  within  the  rule  on  the  subject,  which  I  shall 
presently  state  to  you.     There  is  no  question  of  contributory  negli- 
gence on  the  part  of  the  plaintifiP.      Having  taken  passage  on  the 
train,  and  paid  his  fare,  he  had  a  lawful  right  to  be  where  he  was 
in  the  car ;  and  as  the  curtains  were  down,  preventing  him  from 
having  a  view  of  the  east  side  of  the  street,  there  was  nothing  done 
by  him  contributing  to  the  accident,  and  nothing  he  could  do  so 
far  as  he  had  knowledge  of  what  was  transpiring,  and  so  far  as  is 
shown  in  the  circumstances  of  the  affair,  to  avoid  the  accident.    He 
was  therefore  free  from  fault.     It  was  the  duty  of  the  conductor 
of  the  train  to  protect  the  passengers  in  the  car  from  the  storm 
which  was  prevailing  at  the  time,  by  making  use  of  the  curtains  of 
the  car,  as  such  protection.     If  necessity  existed,  on  account  of  the 
rain,  to  drop  the  curtains,  then  the  act  of  putting  them  down  so  that 
passengers  should  not  be  exposed  to  the  storm  was  entirely  proper, 
and,  under  such  circumstances,  negligence  would  not  be  imputable 
to  the   defendant  on  account  of  that  act,  even  though  it  prevented 
the  passengers  from  having  a  view  of  the  sides  of  the  streets. 

I  have  said  that  proof  of  negligence  is  essential  to  a  recovery  by 
-the  plaintiff.  It  has  been  claimed  by  his  counsel  that  proof  of  the 
accident  and  resulting  injury  is  alone  sufficient  to  raise  a  presump- 
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tion  of  negligence,  or  to  make  what  is  called  a  prima  fade  case, 
and  that  then  the  burden  of  proof  shifts,  casting  upon  the  defend- 
ant the  duty  of  showing  that  it  was  not  guilty  of  negligence.  For 
reasons  which  were  stated  when  the  point  arose,  I  do  not  think 
that  rule  applicable  to  such  a  case  as  this.  The  burden  of  proof 
to  show  negligence  is  upon  the  plaintiff.  It  devolves  upon  him  to 
satisfy  you  by  the  fair  weight  of  the  evidence  that  the  injury  to  the 
plaintiff  was  caused  by  the  negligence  of  those  in  charge  of  the 
train,  or  some  one  of  the  employees  controlling  its  movements. 
This  must  be  made  to  appear  by  a  preponderance  of  credible  tes- 
timony, to  justify  a  verdict  requiring  the  defendant  to  pay  damages. 
Liability  by  no  means  arises  in  all  cases  from  the  mere  happening 
of  an  accident.  Accidents  occur,  and  are  sometimes  unavoidable, 
€ven  though  a  party  has  fulfilled  his  whole  duty  in  the  circum- 
stances in  which  he  is  placed.  It  is  only  when  the  accident  and 
the  resulting  injury  are  traceable  to  the  omission  of  some  legal 
duty — to  some  want  of  that  care'  which  the  law  says  the  party  is 
bound  to  exercise — that  he  can  be  justly  called  upon  to  make 
compensation  for  the  injury  done.  For  the  protection  of  the  pas- 
sengers on  its  cars,  the  defendant  is  required  to  use  all  the  means 
reasonably  in  its  power  to  prevent  accidents.  This  was  the  duty 
it  owed  to  the  plaintiff.  In  undertaking  to  carry  the  plaintiff,  the 
defendant  assumed  the  duty  to  carry  him  safely,  so  far  as  the 
highest  vigilance  would  enable  it  *  *  *  to  do  so.  Although 
there  are  no  contract  relations  between  the  driver  of  one  of  these 
grip  cars  and  the  person  who  is  to  be  carried,  yet,  when  the  driver 
is  placed  in  this  position  of  responsibility,  and  the  persons  fOf 
others  are  intrusted  to  his  prudence,  his  skill,  and  his  fidelity,  so 
that  his  negligence  may  inflict  serious  injury,  it  is  reasonable  that 
the  law  should  make  it  the  right  of  every  person  thus  situated  to 
demand  from  him  a  vigilance  corresponding  to  the  responsibility. 
.  It  is  not  necessary,  in  order  to  charge  a  common  carrier  of  per- 
sons, as  this  defendant  is,  with  liability,  that  it  be  guilty  of  great 
negligence ;  it  is  enough  if  the  accident  was  caused  solely  by  any 
negligence  on  his  part,  however  slight,  if,  by  the  exercise  of  the 
strictest  care  or  precaution  reasonably  within  its  power,  the  injury 
would  not  have  been  sustained.  And  when  I  say  caused  solely 
by  negligence  of  the  carrier,  I  mean  a  case  in  which,  if  there  had 
been  no  negligence  of  the  carrier,  there  would  have  been  no  injury. 
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From  what  has  been  said  you  will,  of  course,  readily  infer  and 
understand,  that  the  defendant  is  not  liable  for  injuries  happening 
from  sheer  accident,  misadventure,  or  misfortune,  if  there  be  no 
negligence  or  fault,  or  where  no  want  of  caution  or  foresight  would 
prevent  the  injury. 

Now,  gentlemen,  tjiese  are  the  principles  of  law  to  apply  to  the 
facts  of  the  case.   And  what  are  the  claims  of  the  parties  upon  the 
facts?    I  do  not  propose  to  enter  into  a  discussion  of  the  testimony, 
but  simply  to  call  your  attention  to  the  issue  upon  this  question  of 
alleged  negligence.     The  plaintiff  contends  that  the  movements  of 
the  horse,  and  the  situation  of  the  wagon,  were  such,  as  the  train 
of  cars  approached,  as  should  have  caused  a  prudent  person  occu- 
pying the  station  of  driver  of  the  train,  and  bound  to  exercise  a 
high  degree  of  vigilance  and  care,  to  apprehend  danger  threaten- 
ing the  safety  of  passengers,  and  that,  therefore,  he  should  have 
stopped  the  train,  or  arrested  its  speed,  in  time  to  have  avoided 
sBch  danger.     On  the  contrary,  the  defendant  insists  that  the  cir- 
cumstances and  situation  were  not  such  as  reasonably  to  awaken 
any  such  apprehension,  or  such  as  called  for  the  exercise  of  any 
greater   care   than  was  exercised  on  the  occasion  in  question. 
This  being  the  issue,  you  see  that  it  is  of  vital  consequence  to 
ascertain  with  as  piuch  certainty  as  possible  just  what  the  situa- 
tion was,  as  it  was  presented  to  the  view  of  the  driver  of  the 
approaching  train.     Was  there  or  was  there  not  such  a  state  of 
circumstances,  such  danger  of  collision,  if  the  train  proceeded  on 
its  way,  as  fairly  and  reasonably  required  the  driver  of  the  grip 
car,  in  the  exercise  of  due  care,  to  stop  the  train  ?     That  is  the 
vital  question,  and  in  deciding  it,  as  you  may  readily  perceive,  it 
is  important  to  ascertain  where  the  horse  was,  with  reference  to 
the   sidewalk  and  the  railroad  track,  as   the   train  approached. 
What  were  his  movements,  and  what  evidence  was  there  that  he 
was  or  was  not  under  control,  or  that  he  could  or  could  not  be 
controlled  ?     Was  he  making  any  such  violent  movements,  or  ex- 
hibiting any  such  restiveness,  as  should  reasonably  have  excited 
in  the  mind  of  the  driver  of  the  train  an  apprehension  of  a  colli- 
sion, or  as  required  him,  in  the  exercise  of  proper  vigilance  and 
care,  to  stop  the  train?     Certainly,  if  it  be  true,  as  is  claimed  by 
the  defendant,  that  there  were  no  movements  of  the  horse  indica- 
ting any  danger  of  Collision  until  after  the  grip  car  had  passed  him, 
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and  he  then  suddenly,  from  fright  or  other  cause,  sprang  forward, 
and  caused  the  shafts  of  the  wagon  to  project  into  the  car,  thus 
precipitating  a  collision,  and  consequent  injury,  which  could  not 
reasonably  have  been  anticipated,  the  defendant  should  not  be 
held  liable. 

It  is  matter  of  common  knowledge  that,  on  the  thoroughfares 
of  a  great  city  like  this,  of  necessity,  in  the  transaction  of  busi- 
ness, horses  and  wagons  are  driven  and  stand  in  great  numbers 
along  the  streets.  It  is,  of  course,  the  duty  of  the  defendant  to  so 
manage  and  control  its  trains,  as  not,  by  negligence,  to  bring  about 
collision  with  vehicles  occupying  the  places  which  they  are  ex- 
pected to  occupy  in  the  streets.  This  is  the  legal  requirement,  and 
the  safety  of  persons  and  property  necessitates  its  careful  observ- 
ance. At  the  same  time,  care  should  be  taken  that  pecuniary  lia- 
bility is  not  imposed  where  it  is  shown  that,  without  fault  of  the 
car  driver,  some  sudden  and  unlooked-for  circumstance  precipi- 
tates a  collision  between  one  of  these  vehicles  and  a  moving  train. 
Now,  in  the  light  of  the  suggestions  which  the  court  has  given, 
look  closely  into  the  facts  and  circumstances  which  attended  this 
occurrence.  Scan  and  sift  the  testimony  of  the  witnesses,  and  de- 
termine whether  the  injury  was  caused  by  any  fault  of  the  driver 
of  the  train  in  question.  Some  of  the  witnesses  disagree  in  their 
statements  of  the  occurrence.  You  will  endeavor  to  reconcile  their 
testimony,  as  far  as  possible,  and,  wherein  they  differ  so  radically 
that  this  is  impossible,  determine  which  of  them,  from  opportunities 
for  observation,  and  in  their  respective  places  of  observation,  are 
most  likely  to  have  correctly  observed  and  stated  the  circum- 
stances of  the  accident.  If  you  find  that  the  defendant  is  not 
chargeable  with  negligence,  that  will  be  the  end  of  the  case.  But 
if  you  find  otherwise,  then  there  will  remain  the  question  of  dam- 
ages. And  if  you  come  to  consider  this  question,  you  must  re- 
member that  you  can  give  only  such  damages  as  will  fairly  and 
reasonably  compensate  the  plaintiff  for  the  injury  sustained.  You 
are  limited  to  what  are  known  as  compensatory  damages,  if  you 
find  the  plaintiff  entitled  to  recover.  You  have  no  right  to  go  be- 
yond that.  You  have  no  right  to  give  damages  by  way  of  pun- 
ishment. In  fixing  the  compensation  to  be  allowed  the  plaintiff, 
you  should  take  into  consideration  the  character  and  extent  of  the 
injury  inflicted  upon  him,  the  pain  and  suffering  undergone  by  him 
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in  consequence  of  the  injury,  actual  loss  of  time,  expense  incurred 
for  medicines  and  medical  attendance,  and  also  any  permanent  in- 
jury sustained  by  him,  if  you  believe  from  the  evidence  that  he  has 
suffered  permanent  injury,  including  permanent  loss,  if  any  is 
proved,  arising  from  any  disability  resulting  to  the  plaintiff  from 
the  injury,  which  renders  him  less  capable  of  attending  to  his  busi- 
ness than  he  would  have  been  if  the  injury  had  not  been  received. 
Now,  gentlemen,  you  will  take  this  case,  and  deal  with  it  impar- 
tially, and  with  strict  regard  to  the  rights  of  the  parties.  Deal  with 
it  precisely  as  if  it  were  a  controversy  between  man  and  man. 
Naturally,  our  sympathies  are  always  awakened  in  behalf  of  those 
who  have  suffered  misfortune  or  injury ;  but  the  duty  of  the  court 
and  of  the  jury  is,  in  every  case  that  comes  before  them,  so  far  as 
lies  in  their  power,  to  administer  the  law  with  reference  solely  to 
the  strict  legal  rights  of  the  parties. 

PASSENGER  INJURED  ON  CABLE  CAR— DEFECTIVE 
APPLIANCE— INSTRUCTIONS.  — Carter  v.  Kansas  City 

Cable  Railway  Co.,  43  Fed.  Rep.   37   {United  States   Circuit 
Court y  IV.  D.  Missouri,  March,  1890),  was  an  action  for  personal 
injuries  alleged  to  have  been  sustained  by  plaintiff  while  a  passen- 
ger on  defendant's  cable  car  at  Kansas  City.     Plaintiff  took  passage 
on  the  car  at  the  Union  Depot  station  to  come  up  into  the  city. 
From  that  point  to  the  summit  of  the  hill  there  is  a  steep  incline  of 
several  hundred  feet  in  length.     Just  as  the  car  reached  the  summit 
of  the  incline  it  suddenly  stopped,  and  then  began  to  run  backward, 
to  the  foot  of  the  incline,  with  great  velocity,  where  it  collided  with 
another  of  defendant's  cars,  and  plaintiff  was  injured  in  one  of  his 
ankles  and  hands.     The  court  charged  that  the  fact  that  a  passenger 
is  injured  raises  a  presumption  of  negligence  against  the  carrier. 
The  court  also  charged  that,  if  defendant  had  used  every  effort  to 
avoid  injury  to  passengers,  had  furnished  the  best  appliances  for 
running  the  car,  and  thoroughly  inspected  same,  it  would  not  be 
liable  if  the  accident  was  caused  by  a  latent  defect  in  the  machinery. 
In  8uch  an  action,  compensatory  damages  only  should  be  awarded. 
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REBER  V.   BOND. 

United    States    Circuit    Courts   S,   D,  Mississippi^  E,  Z?., 

May,  1889. 

[Reported  in  38  Fed.  Rep.  822.] 

INJURED  ON  FREIGHT  TRAIN  — SUDDEN  JERK  OF  CAR  — 
FREIGHT  AND  PASSENGER  TRAINS.— In  an  action  to  recover 
damages  for  injuries  sustained  bj  a  passenger  riding  in  the  caboose  of  a 
freight  train,  due  to  alleged  violent  jerking  of  train  while  passengers  were 
getting  readj  to  leave  the  train,  whereby  plaintiff  was  thrown  to  the  floor 
of  the  car,  it  was  held  that  it  is  the  duty  of  the  conductor  and  employees 
operating  freight  trains  carrying  passengers  to  give  to  passengers  travel- 
ling thereon  such  attention  and  care  as  is  consistent  with  the  operation  of 
such  a  train,  but  not  such  strict  attention  and  care  as  that  required  of  the 
employees  on  regular  passenger  trains. 

Petition  against  receiver  on  a  claim  for  damages.  The  facts 
appear  in  the  opinion. 

Calhoun  &  Green,  for  petitioner. 

Nugent  &  McWillie,  for  respondent. 

Hill,  J. — This  petition  was  exhibited  by  petitioner  in  his  life- 
time against  F.  S.  Bond,  receiver,  in  the  case  of  Farmers'  Loan  & 
Trust  Co.  V.  Vicksburg  &  M.  R.  R.  Co.,  and  since  his  death 
revived  in  the  name  of  his  administrator,  to  recover  damages  for  in- 
juries received  by  him  by  the  alleged  gross  carelessness  and  negli- 
gence of  the  employees  of  the  said  receiver.  The  answer  of  the 
receiver  denies  the  carelessness  and  wrongful  acts  alleged.  Proof 
has  been  taken  on  both  sides,  and  the  questions  of  fact,  as  well  as 
law,  submitted  to  the  court.  The  undisputed  facts  are  as  follows : 
Dr.  Reber,  this  petitioner,  on  the  ■  twenty-third  day  of  August, 
1888,  purchased  a  ticket  from  the  agent  at  Brandon  to  Jackson, 
and  got  aboard  the  freight  train  bound  westward,  and  took  his  seat 
in  what  is  called  the  "  caboose  car,"  which  has  in  it  cushioned 
seats  for  the  accommodation  of  such  passengers  as  might  desire  to 
travel  by  that  train.  When  the  train  arrived  in  Jackson  it  passed 
the  freight  depot,  and  beyond  Capitol  street,  stopping  for  a  very 
short  period  with  the  caboose  car  at  Capitol  street,  where  one  of 
the  passengers  got  off  the  train,  the  others — some  eight — remain- 
ing. The  train  was  then  backed  down  to  the  switch,  toward  the 
freight  depot.     When  the  caboose   got  opposite   the    depot,   it 
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stopped  for  a  short  time,  when  someone  remarked  that  that  was 
the  place  to  get  off.     Dr.  Reber,  and  all  the  other  passengers  de- 
siring to  get  off  the  train,  arose  from  their  seats,  and  started  to  get 
out,  when  by  a  sudden  jerk  or  jar  the  caboose  was  thrown  back, 
which  threw  the  passengers  forward,  who  were  on  their  feet,  and 
Dr.  Reber  was  thrown  violently  down  on  the  floor,  causing  injuries 
to  different  portions  of  his  person,  from  which  he  suffered  great 
bodily  pain  and  suffering,  rendering  him  helpless,  and  from  which 
he  afterwards  died.     The  proof  is  conflicting  and  unsatisfactory  as 
to  the  length   of  time  the  train  was  stopped  at  the  crossing  of 
Capitol  street,  the  place  where  passengers  usually  disembarked 
from  the  caboose.     That  it  did  stop  there  a  short  time,  and  that 
one  of  the  passengers,  Mr.  Jayne,  did  disembark  there,  is  conceded. 
There  is  no  proof,  however,  that  the  passengers  were  notified  that 
that  was  the  place  for  those  to  leave  the  train  who  desired  to  leave 
it  at  Jackson,  which  should  have  been  done  if  they  were  required 
to  leave  at  that  point.     Had  that  point  been  the  regular  passenger 
depot,  such  an  announcement  would  not  have  been  necessary,  as 
the  passengers  would  then  know  that  they  were  in  Jackson.     The 
proof  is  equally  conflicting  and  unsatisfactory  as  to  whether  the 
caboose  was  detached  from  the  train  when  it  arrived  at  the  freight 
depot,  and,  if  so,  how  long  it  remained  before  the  defendant  and 
others  attempted  to  disembark,  and  the  accident  occurred  resulting 
in  the  injuries  to  the  petitioner.     The  testimony  of  the  employees 
of  the  defendant  is  that  the  caboose  was  not  detached  until  after 
the  passengers  had  left  the  caboose,  and  that  the  jerk  or  jar  of  the 
train  was  the  result  of  the  slack  running  out  of  the  train,  as  it  is 
called,  as  is  usual  when  the  train  is  stopped  at  that  point.     The 
testimony  of  some  of  the  witnesses  for  petitioner  is  that  the  caboose 
was  detached  from  the  train  before  that  time.     I  am  of  the  opinion 
that  the  weight  of  the  evidence  is  that  it  was  not  detached  until 
after  the  accident,  and  that  the  jar  or  jerk  was  the  result  of  the 
slack  running  out  of  the  train.     There  is  also  some  conflict  in  the 
evidence  as  to  whether  or  not  anyone  connected  with  the  train 
notified  the  passengers  that  that  was  the  place  to  leave  the  caboose ; 
that  someone  did  is  evident,  and  the  weight  of  the  evidence  is 
that  it  was  the  conductor,  as  it  was  his  duty  to  have  done,  if  the 
train  had  come  to  a  proper  stop,  and   there  was  no  danger  in 
getting  out  of  the  caboose ;  and  it  is  fair  to  be  presumed  that  he 
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was  of  the  opinion  that  the  proper  stop  had  been  made,  and  that 
it  was  safe  for  them  to  disembark,  but  in  which  he  was  mistaken. 
The  proof  is  that  the  freight  depot  was  one  of  the  points  for 
disembarkment  from  the  train.  I  am  of  the  opinion  that  it  was 
the  duty  of  the  conductor,  who,  from  the  tickets  he  had  taken 
up,  knew  that  petitioner,  with  other  old  persons  on  the  train, 
were  aboard  the  train  bound  for  Jackson,  to  have  either 
stopped  the  caboose  at  the  crossing  of  Capitol  street  long 
enough  for  them  to  get  off  safely,  and  to  have  given  them  timely 
notice  that  that  was  the  place  to  leave  the  train,  or,  if  this  was  not 
done,  to  have  notified  them  to  remain  in  their  seats  until  the  ca- 
boose was  detached  from  the  train,  and  when  they  could  get  off  of 
it  safely ;  and  that  there  was  such  a  failure  upon  his  part  as  to 
amount  to  a  degree  of  negligence.  The  question,  however,  is,  did 
it  amount  to  that  degree  of  negligence,  as,  under  the  statute,  ren- 
ders the  defendant  liable  for  the  damages  claimed.  If  it  was  gross 
negligence,  then  there  is  no  question  of  the  liability.  If  it  was  not 
gross  negligence,  and  the  train  was  one  only  designed  for  the 
transportation  of  freight,  and  not  for  the  transportation  of  passen- 
gers as  well,  then  there  is  no  liability.  I  am  of  the  opinion  that 
the  proof  does  not  show  a  case  of  gross  negligence,  so  as  to  justify 
punitive  damages,  or  damages  at  all,  if  the  train  had  been  one  not 
designed  to  transport  passengers  as  well  as  freight.  It  is  certain 
that  it  was  not  a  passenger  train,  or  what  is  sometimes  called  a 
*'  mixed  train,"  such  as  is  used  on  short  lines,  and  for  the  accom- 
modation of  local  travel,  and  which  have  attached  regular  passen- 
ger coaches,  and  stop  at  the  passenger  depots ;  but  the  proof  does 
show  that  more  than  ordinary  accommodations  were  furnished  to 
passengers  than  is  ordinary  or  ustTal  on  strictly  freight  trains,  and 
were  such  accommodations  as  to  invite  passengers  to  travel  on 
that  train  who  did  not  desire  to  wait  for  the  passenger  trains ;  and 
that,  such  being  the  case,  it  was  the  duty  of  the  conductor  and  em- 
ployees operating  the  train  to  give  to  passengers  travelling  on 
the  train  such  attention  and  care  as  was  consistent  with  the  opera- 
tion of  such  a  train,  but  not  such  strict  attention  and  care  as  that 
required  of  the  employees  on  regular  passenger  trains.  The  pas- 
sengers on  this  train,  by  going  on  it,  instead  of  waiting  for  the 
regular  passenger  train,  took  all  the  risks  incident  to  such  a  train, 
and  were  required  to  keep  a  lookout,  and  do  everything  reasonably 


Carrier  of  Persons,  683 

within  their  power  to  avert  accident  and  danger.     The  duties  of 
the  conductor  and  other  employees  operating  the  train  are  different 
from  those  on  a  passenger  train.      Freight  trains  are  more  diffi- 
cult to  manage  and  control  than  passenger  trains,   and  conse- 
quently much  more  liable  to  accidents.     The  slacking  and  taking 
out  the  slack,  the  jars  and  jerks,  are  unavoidable  in  the  one,  and 
unknown  almost  in  the  other.    Those  who  prefer  travelling  on 
freight  trains  take  all  these  incidental  risks ;  but,  as  before  stated, 
I  am  of  the  opinion  that  by  the  extra  accommodations  furnished 
passengers,  inviting  them  to  travel  in  this  caboose,  a  stricter  obli- 
gation for  attention  and  care  to  the  passengers  was  imposed  on  the 
conductor  and  employees  than  would  have  been  had  they  not  been 
furnished  and  this  invitation  given,  so  that  this  exemption  provided 
by  the  statute  cannot  avail  the  defendant.     Yet  I  am  further  of 
the  opinion  that  the  damages  should  not  be  as  much  as  for  a  simi- 
lar degree  of  negligence  had  the  accident  occurred  on  a  passenger 
train,  and  that  all  the  circumstances  should  be  taken  into  consid- 
eration.    That  the  petitioner  suffered  great  pain,  and  was  disabled 
for  life,  and  that  the  injuries  hastened  his  death,  are  not  denied. 
The  question  what,  under  all  the  circumstances,  is  a  reasonable 
sum  to  be  paid  to  his  personal  representative  for  the  damages  re- 
ceived, is  one  of  some  difficulty.     If  the  injuries  had  occurred  on 
a  passenger  train,  where  it  is  the  special  duty  of  the  conductor  and 
employees  to  receive  passengers  on  the  train,  and  to  see  them 
safely  off  the  train,  and  when  this  special  duty  devolves   upon  the 
conductor,  who  has  no  other  duty  to  perform,  at  that  time,  and 
who  has  at  his  command  a  competent  brakeman  to  aid  him,  and 
when  the  train  is  easily  handled,  a  much  larger  sum  would  be 
reasonable ;  but  in  the  management  of  a  freight  train  the  conductor 
has  other  important  duties  to  perform,  and  has  very  little  time  to 
devote  to  passengers,  as  is  the  case  with  all  of  his  assistants.     He 
has  trains  to  make  up,  freight  to  receive  and  discharge,  so  that  the 
risk  which  Dr.  Reber  took  in  taking  passage  on  this  train,  instead 
of  waiting  for  the  passenger  train,  must  be  taken  into  considera- 
tion.    I  am  of  the  opinion  that,  considering  all  the  circumstances, 
$2,750  is  a  reasonable  sum  to  be  allowed,  and  this  sum  to  be  in 
full  for  all  damages  resulting  from  the  injuries  received.     The  re- 
ceiver will  be  ordered  to  pay  that  sum,  and  all  the  costs  resulting 
from  the  injuries  received,  out  of  the  money  in  his  hands. 


«^ 
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ACTIONS  FOR  DAMAGES  FOR  INJURIES  CAUSED  BY 
DERAILMENT  OF  TRAINS.— Keep  v,  Indianapolis  &  St. 
Louis  Railroad  Co.  and  Keep  v.  Union  Railway  &  Transit 

Co.,  9  Fed.  Rep.  625  (  United  States  Circuit  Courts  E.  D.  Mis- 
souri^  October,  1881),  were  actions  for  injuries  resulting  to  plaintiff 
from  a  derailment  of  the  train  on  which  he  was  travelling  as  a  pas- 
senger. The  cases  were  tried  before  Treat,  District  Judge,  and  a 
jury,  and  verdict  for  $7,500  was  rendered  for  plaintiff.  The  court 
charged  that  '*  if  each  company  is  at  fault,  the  same  amount  of  dam- 
ages should  be  rendered  against  each.  The  court,  on  verdict  being 
rendered,  ordered  that  the  satisfaction  of  judgment  in  one  case 
should  operate  as  a  satisfaction  in  both." 

There  is  a  note  to  the  Keep  case  in  9  Fed.  Rep.  631-633,  by  the 
Hon.  Sejrmour  D.  Thompson. 

In  Clark  V.  Chicago,  Burlington  &  Quincy  R.  R.  Co.,  15 

Fed.  Rep.  588  ( i/nited  States  Circuit  Court,  S.  D.  Iowa,  Jan- 
uary,  1883),  an  action  for  injuries  to  plaintiff  who  was  injured  in  a 
derailment  of  defendant's  train,  McCrary,  Circuit  Judge,  held,  on 
motion  to  make  declaration  more  specific,  that  it  is  sufficient  to  state 
in  the  declaration  generally  that  the  injury  was  the  result  of  defend- 
ant's negligence. 


CURTIS  V.  THE  CENTRAL  RAILWAY. 


United  States  Circuit  Court,  Seventh   Circuit,  May  Term,  1855. 

[Reported  in  6  McLean,  401.] 

PLEADING  AND  PRACTICE.  — A  special  plea  which  amounts  to  the  gen- 
eral issue  is  demurrable. 

SAME. — A  plea  which  states  facts  in  bar  to  the  plaintiff's  demand,  is  not 
good,  if  the  facts  so  stated  do  not  constitute  a  bar. 

SAME  —  USAGE. — The  law  and  practice  of  the  State  having  been  adopted 
in  regard  to  the  taking  of  depositions,  a  subsequent  modification  of  the 
law,  which  was  followed  for  a  long  time,  will  be  considered  as  adopted  b/ 
usage. 

SAME— STATUTE.— But  the  law  of  the  State  can  make  no  change  in  the 
Act  of  Congress,  as  to  the  circumstances  under  which  depositions  maj  be 
taken.  The  person  whose  deposition  is  taken,  under  the  Act  of  Congress, 
must  reside  more  than  a  hundred  miles  from  the  place  of  holding  the 
court. 
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CONDUCTOR  OF  TRAIN —DEGREE  OF  CARE.— A  conductor  of  a 
train  of  cars  is  engaged  in  an  important  business,  and  is  bound  to  use 
reasonable  care  for  the  safetj  of  passengers.  And  at  crossroads,  or  where 
the  tracks  lie  very  near  each  other,  a  more  than  ordinarj  degree  of  care  is 
requisite. 

PASSENGER'S  ARM  RESTING  ON  WINDOW  SILL  OF  CAR  STRUCK 
BY  FREIGHT  CAR.  — Anj  carelessness  in  loading  a  freight  train  of 
cars,  or  in  not  attending  to  the  adjustment  of  the  load  of  lumber,  bj  which 
an  injury-  is  done  to  a  passenger  in  another  train,  will  make  the  owners  of 
die  freight  train  responsible. 

The  facts  of  the  case  appear  in  the  instruction  of  the  court  to 
the  jury.     Verdict  for  plaintiff. 

Morrison,  Ray  &  Morrison,  for  plaintiff. 
Newman  &  Test,  for  defendant 

Instruction  of  the  Court  to  the  Jury. — This  case  is 

brought  to  recover  damages  against  the  defendant,  for  an  injury 

done  to  the  plaintiff,  through  the  carelessness  of  the  agents  of  the 

defendant,  by  which  the  plaintiff  was  injured  while  travelling  fn 

the  cars  of  another  line  of  railroad.     The  declaration  alleges  that 

the  plaintiff  was  a  passenger  on  the  train  of  cars  running  eastward, 

toward  the  State  line  of  Indiana  and  Ohio,  and  the  defendant's 

train  running  westward,  on  a  track  parallel  to  that  on  which  the 

plaintiff  was  a  passenger,  and  within  five  feet  six  inches  of  the 

track  on  which  the  eastern  cars  were  running ;  the  western  cars 

being  freighted  with   cross-ties  and  other  materials  of   lumber, 

which  were  so  negligently  loaded  by  the  servants  of  the  defendant, 

that  in  passing  the  eastern  train,  the  projecting  end  of  a  cross-tie 

or  piece  of  timber,  being  loaded  as  aforesaid,  struck  the  left  arm 

of  the  plaintiff  below  the  elbow,  as  the  arm  rested  on  the  sill  of  the 

window  of  the  car  in  which  the  plaintiff  was  a  passenger,  and  with 

great   violence    and    force    thereby   cut,    lacerated,  bruised,  and 

wounded  the  said  left  arm,  etc. 

The  defendant  pleaded  in  bar  to  the  action,  that  the  injury  was 
received  through  the  carelessness  of  the  plaintiff,  by  resting  her 
elbow  and  arm  on  the  sill  of  the  car  window,  by  which  she  ex- 
posed her  arm  to  danger  and  injury,  etc. 

Several  other  special  pleas  were  filed,  to  which  the  plaintiff  de- 
murred. 

These  pleas  were  disposed  of  on  the  ground  that  they  amounted 
to  the  general  issue,  or  did  not  state  a  complete  answer  to  the 
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declaration,  admitting  the  facts  stated  to  be  true.  In  some  of  the 
pleas  there  was  an  averment  of  carelessness  by  the  plaintiff, 
but  no  deniaj  of  the  careless  loading  of  the  lumber  so  as  to  pro- 
ject over  the  side  of  the  car,  as  alleged  in  the  declaration  by 
reason  of  which  the  injury  was  done.    . 

The  demurrer  filed  authorized  the  defendant  to  test  the  suffi- 
ciency of  the  declaration,  and  it  was  alleged  to  be  defective  in  not 
showing  any  connection  between  the  cars  on  which  the  plaintiff 
was  a  passenger  and  those  which  were  owned  by  the  defendant ; 
but  this  objection  was  overruled  by  the  court.  The  fact  of  the 
tracks  of  those  two  roads  being  near  each  other,  imposed  the 
greater  diligence  on  the  agents  of  both  companies. 

Exceptions  were  taken  to  several  depositions,  as  not  having  been 
duly  taken.  By  a  rule  of  court,  depositions  were  admitted  to  be 
taken  under  the  State  law,  and  in  pursuance  of  the  State  practice. 

The  first  exception  alleged  that  notice  of  taking  depositions 
was  served  on  the  treasurer  of  the  railroad  company,  and  not  on 
the  president.  It  was  proved  that  this  notice  was  served  on  the 
treasurer  in  the  absence  of  the  president.  This  is  a  sufficient 
service  of  the  notice  under  the  Revised  Acts  of   1852,  Vol.  2, 

p.  35. 

The  State  law  has  been  somewhat  changed  in  regard  to  taking 

depositions,  since  the  above  rule  of  court  was  adopted,  but  it  seems 

that  the  State  law  as  altered  was  followed  by  the  uniform  practice 

in  this  court,  and  this  was  held  by  the  court  as  a  usage  in  practice 

which  would  be  sustained. 

It  was  objected  to  depositions  taken  before  the  mayor  of  Colum- 
bus, Ohio,  who  did  not  certify  that  the  parties  were  or  were  not 
present.  The  mayor  certified  that  the  defendant  was  not  present, 
and  this,  we  think,  is  sufficient. 

To  the  deposition  of  Churchman  and  wife,  it  was  objected  that 
they  reside  in  Indiana,  and  it  nowhere  appears  that  they  live  more 
than  one  hundred  miles  from  the  place  of  holding  the  court.  This 
is  a  fatal  objection.  In  adopting  the  State  practice  the  court  did 
not  dispense  with  the  requirement  of  the  Act  of  Congress,  which 
authorizes  depositions  to  be  taken  where  the  witness  lives  more 
than  one  hundred  miles  from  the  place  where  the  case  is  to  be 
tried.  The  adoption  of  the  State  law  only  referred  to  the  form 
and  mode  of  taking  depositions. 
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The  injury  was  proved,  Substantially  as  alleged  in  the  declara- 
tion. A  short  distance  after  leaving  Richmond,  the  two  tracks 
were  laid  five  feet  six  inches  only  apart,  and  this  was  continued 
for  a  considerable  distance.  When  the  passenger  cars  came  to 
this  part  of  the  road,  the  freight  cars  had  stopped  on  the  eastern 
part  of  it,  and  moved  slowly  forward  as  they  were  approached  by 
the  passenger  cars.  A  stick  of  timber,  called  a  tie,  for  the  road, 
was  proved  to  have  projected  some  six  inches  or  more  over  the 
other  loading  of  the  freight  cars,  and  this  timber  struck  the  passen- 
ger cars  two  or  three  times,  broke  off  a  part  of  the  moulding  of 
the  car  window  where  the  plaintiff  was  sitting,  and  severely  in- 
jured her  left  arm. 

Under  the  mjury,  she  at  first  fainted,  but  when  she  came  to,  she 
thought  herself  fortunate  in  not  being  more  injured.  Every  pos- 
sible attention  was  paid  to  her  by  the  conductor  and  others. 
There  were  differences  among  the  witnesses  as  to  the  position  of 
the  arm  of  the  plaintiff.  Some  of  them  stated  that  her  arm  pro- 
truded two  and  a  half  inches  over  the  side  of  the  car ;  others  who 
were  near  to  her  said  her  arm  did  not  extend  beyond  the  side  of 
the  car. 

The  court  called  the  attention  of  the  jury  to  the  facts  proved, 

and  instructed  them,  if  the  injury  was  caused  by  the  negligence  of 

the  defendant's  agents,  the  plaintiff  was  entitled  to  recover.     It 

was  not  enough  that  the  freight  cars  should  be  shown  to  have 

been  carefully  loaded,  but  as  the  ties  were  thrown  crosswise  of  the 

open  cars,  it  was  the  duty  of  the  conductor  of  the  freight  cars  to 

see  that  the  timbers  had  not  slipped  from  their  places,  so  as  to 

endanger  the  lives  and  limbs  of  the  passengers  on  the  train  which 

they  were  to  meet.     That  if  they  believe  the  arm  of  the  plaintiff 

rested  on  the  window  sill  where  she  sat,  yet  if  her  arm  was  not  so 

extended  as  to  endanger  it  in  passing  the  tracks  near  to  each 

other,  under  ordinary  circumstances,  the  alleged  carelessness  is  no 

excuse  for  the  defendant 

The  conductor  of  a  car  performs  a  most  responsible  duty.  The 
propelling  force  which  he  controls,  with  the  train  moved  by  it,  in- 
creases in  a  wonderful  degree  the  facilities  of  commercial  inter- 
course and  exchanges;  but  by  its  mighty  power  it  crushes  to 
death  all  living  beings  which  it  encounters.  Hence  the  care,  the 
vigilance,  and  the  skill  of  the  conductor  must  be   in  continual 
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exercise  to  avoid  collisions.  In  passing  over  a  crossroad,  or  over 
tracks  near  each  other,  his  vigilance  should  be  in  proportion  to  the 
danger  he  encounters. 

That  the  tie  which  scraped  the  passenger  car,  and  tore  off  some 
of  its  moulding  at  the  window,  must  have  projected  several  feet 
beyond  the  side  of  the  freight  cars,  is  clear,  from  the  fact  that  it 
struck  the  car  in  which  the  plaintiff  was  sitting.  In  almost  every 
car  passengers  are  warned  not  to  stand  on  the  platforms  between 
the  cars,  and  this  is  done  for  the  benefit  of  the  passengers.  Still 
the  conductor  of  the  cars  is  bound  to  exercise  reasonable  dili- 
gence. He  is  bound  not  to  endanger  his  own  passengers,  or  the 
passengers  in  other  cars,  by  any  carelessness  or  want  of  diligence 
on  his  part. 

In  the  case  before  the  jury,  carelessness  is  shown,  by  the  fact 
that  the  timber  carried  by  the  freight  train  struck,  with  force,  the 
passenger  car.  This  degree  of  carelessness  is  sufficient  to  charge 
the  defendant.  Had  the  freight  train  been  properly  laden,  no  one 
will  pretend  that  the  position  of  the  plaintiff  would  have  subjected 
her  to  injury.  The  circumstances  of  her  admitting  that  she  was  in 
fault,  after  being  told  that  her  arm  was  on  the  window,  will  have 
but  little  weight  with  the  jury.  She  was  not  in  a  position  to 
judge  of  the  facts,  and  therefore  her  admissions  should  be  cau- 
tiously received. 

If  the  jury  find  from  the  evidence  that  the  plaintiff  was  injured 
through  the  carelessness  of  the  defendant's  agents,  either  in  load- 
ing the  cars  or  in  not  keeping  the  load  properly  adjusted,  she  is 
entitled  to  recover  what  may  be  considered  a  reasonable  compen- 
sation for  the  suffering  she  endured,  the  expenses  for  medical 
treatment,  and  otherwise,  while  she  remained  disabled.  These  arc 
called  compensatory  damages.  There  is  nothing  in  the  case 
which  would  seem  to  authorize  vindictive  damages.  No  proof  is 
given  from  which  an  intention  to  injure  anyone  by  the  defendant's 
agents  can  be  presumed. 

The  jury  found  a  verdict  for  $1,500. 


1 
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HUGHES  V.  PULLMAN'S   PALACE  CAR 

COMPANY. 

United  States  Circuit  Court,  E.  D.  Missouri,  N,  />.,  May,  1896. 


[Reported  in  74  Fed.  Rep.  499.] 

SLEEPING-CAR  COMPANIES  — LIABILITY.— While  owners  of  sleeping 
cars  are  not  to  be  treated  as  common  carriers  with  respect  to  their  liability 
to  patrons,  yet  they  are  responsible  for  the  discharge  of  certain  general 
duties,  involving  the  exercise  of  ordinary  and  reasonable  care  toward 
them,  and  a  violation  thereof  may  be  made  the  subject-matter  of  an  action 
either  e»  contractu  or  ex  delicto. 

FAILURE  TO  PROVIDE  WARM  CAR— DAMAGES.  — Where  a  patron 
of  a  sleeping-car  company  brought  suit  to  recover  damages  for  failure  of 
the  company  to  provide  a  sufficiently  warm  car  by  reason  of  which  he 
contracted  a  cold  resulting  in  permanent  injury  to  his  eyes,  it  was  held  that 
such  damages  were  not  so  remote  as  not  to  be  recoverable  (i). 

The  facts  appear  in  the  opinion.     Demurrer  overruled. 


I .   Cold  condition  of  car, —  I  n  H  ast- 
iNGs  V,  Northern   Pacific    Rail- 
way Co.,  53  Fed.  Rep.  224  ( United 
States   Circuit   Court,  D,    Washing- 
ton^ N,  D,,  November,  1892),  judg- 
ment   for   plaintiff     for    $2,000   was 
affirmed,   in  action  for  damages  for 
injuries  caused  by  the  cold  condition 
of  car  in  which   the  passenger  was 
travelling.    There  was  a  motion  for 
new  trial  to  which  plaintiff  (admin- 
istrator of  the  estate  of  the  person  in- 
jured) objected.    Motion  was  denied. 
Hai^ford,  District    Judge,   stated 
the  facts  of  the  case  as  follows :  "  The 
deceased,  with  several  of  her  relatives, 
in  the  month  of  February,  1891,  emi- 
grated from  Arkansas,  via  St.  Paul,  to 
this  State.     The  party  paid  second- 
class  fare,  and  travelled  over  the  de- 
fendant's road  in  a  car  to  which  they 
were   assigned  at  the  St.  Paul  depot 
bj-  a  person  who  assumed  authority  to 
iirect    them.     The  weather  was  ex- 
:renaely  cold  while  they  were  passing 
lirou^h  North  Dakota  and  Montana. 
X— 44 


The  deceased  suffered  from  cold,  and 
became  ill.  Her  case  developed  into 
pneumonia,  from  the  effects  of  which 
she  never  recovered.  These  facts  are 
not  disputed.  There  is  a  conflict  in 
the  evidence  as  to  whether  or  not  the 
defendant  was  guilty  of  negligence  in 
failing  to  provide  the  car  with  suita- 
ble means  for  making  it  comfortable, 
and  to  avoid  exposure  of  the  passen- 
gers therein  to  discomfort  from  cold, 
as  to  whether  or  not  the  trainmen 
neglected  to  keep  up  the  fires  in  the 
car,  and  as  to  whether  the  deceased 
was  guilty  of  contributory  negligence 
in  failing  to  provide  herself  with 
prop>er  clothing  for  such  a  journey, 
*  #  *  These  several  questions 
were  by  the  instructions  which  the 
court  gave  fairly  submitted  to  the 
jury,  and  were  by  the  verdict  decided 
adversely  to  the  defendant.  Upon  a 
review  of  the  case  I  do  not  find  the 
verdict  to  be  unsupported  by  suffi- 
cient legal  evidence,  or  contrary  to 
the  instructions  given  by  the  court." 
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Hughes  &  Roberts  and  F.  L.  Schofield,  for  plaintifif. 

J.  S.  RUNNELLS  and  Gardiner  Lathrop,  for  defendant. 

Adams,  District  Judge. — Plaintiff  alleges,  in  his  amended 
petition,  in  effect,  that  he  purchased  a  ticket  from  the  defendant 
company  entitling  him  to  ride  in  its  sleeping  car  from  Philadelphia 
to  St.  Louis,  and  also  to  certain  special  accommodations,  among 
which  he  specifies  as  follows :  "A  safe  and  comfortable  bed,  and 
the  right  to  sleep  therein,  and  sufficient  warmth  of  temperature  for 
health  and  comfort,  especially  while  he  slept,  and  the  requisite 
care,  attention,  and  watchfulness  of  servants  to  promote  plaintiff's 
comfort,  and  to  prevent  exposure,  all  of  which  [it  is  alleged]  it  be- 
came, and  there  and  then  was,  the  duty  of  the  defendant  to  furnish 
and  provide,  and  which,  for  the  consideration  aforesaid,  defendant 
then  and  there  undertook  and  engaged  to  furnish  and  provide  the 
plaintiff."  The  plaintiff  further  alleges,  in  effect,  that  the  defend- 
ant disregarded  its  said  duty,  and  did  not  use  due  care  in  that  be- 
half, but,  in  the  language  of  the  petition,  "carelessly  and  negligendy 
failed  and  neglected  to  exert  due  care  in  protecting  the  plaintiff 
from  exposure  and  cold,  and  carelessly  and  negligently  failed  and 
neglected  to  keep  said  sleeping  car  sufficiently  warm,  as  was  neces- 
sary to  the  comfort  and  health  of  the  plaintiff,  and  carelessly  and 
negligently  suffered,  permitted,  or  caused  said  sleeping  car  to  be- 
come unreasonably  cold  and  uncomfortable  and  unhealthy,  so  that 
the  plaintiff,  while  so  sleeping,  and  so  unconscious  of  danger,  be- 
came and  was,  carelessly  and  negligently,  by  the  defendant,  its 
agents  and  servants,  deprived  of  sufficient  warmth  necessary  to  his 
health  and  comfort,  and  became  and  was  exposed  to  the  said  un- 
reasonably cold,  uncomfortable,  and  unhealthy  temperature  in  said 
sleeping  car,"  whereby,  and  by  means  and  reason  whereof,  the 
plaintiff  alleges,  "he  became  and  was  very  cold,  and  then  and 
there  contracted  a  violent  cold,  which  permanently  settled  in  plain- 
tiff's face  and  eyes,"  etc. 

Defendant  demurs  to  this  petition,  alleging,  as  ground  there- 
for, that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  It  is  claimed,  first,  that  the  petition  presents  an  action  in 
form  ex  contractu,  and  that  the  damages  recoverable  are  such  only 
as  flow  from  the  breach  of  the  contract,  and  were  within  the  rea- 
sonable contemplation  of  the  parties  at  the  time  the  contract  was 
made.     It  is  claimed  that  the  cold  alleged  to  have  been  contracted 
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by  the  plaintiff,  together  with  its  alleged  baneful  results  upon  his 
eyes,  could  not  have  been  within  the  reasonable  contemplation  of 
the  parties  at  the  time  the  contract  was  made,  and  that  for  this 
reason  the  petition  shows  damnum  absque  injuria.     While  it  is 
true  the  owners  of  sleeping  cars,  as  ordinarily  operated  on  our 
railroads,  are  not  to  be  treated  as  common  carriers  with  respect  to 
their  liability  to  patrons,  it  is  equally  true,  from  the  nature  and 
character  of  their  business,  in  which  they  are  brought  into  close 
and  important  relations,  affecting  the  comfort  and  safety  of  a  large 
class  of  the  travelling  public,  they  ought  to  be  and  must  be  held 
responsible  for  the  discharge  of  certain  general  duties,  involving 
the  exercise  of  ordinary  and  reasonable  care  toward  them.     In 
many  respects  their  responsibilities  approach  those  of  carriers, 
and  while,  by  the  adjudicated  cases,  they  are  not  made  subject  to 
the  degree  of  care  to  which  carriers  are  held,  they  certainly  ought 
not  to  be  absolved  from  the  general  duty  of  treating  their  patrons 
with  ordinary  care  and  attention,  whether  the  contract  involved  in 
a  ticket  sold  by  them  prescribes  it  in  terms  or  not.     The  adjudi- 
cated cases  to  which  my  attention  has  been  called,  fully  support 
the  foregoing  general  proposition. 

Cooley,  in  his  work  on  Torts  (page  91),  says: — 
"There  are  also,  in  certain  relations,  duties  imposed  by  law,  a 
failure  to  perform  which  is  regarded  as  a  tort,  though  the  rela- 
tions themselves  may  be  formed  by  contract  covering  the  same 
ground." 

The  general  duties  of  the  operators  of  sleeping  cars,  heretofore 

adverted  to,  are  such,  in  my  opinion,  as  fall  within  the  meaning  of 

the  foregoing  proposition  of  Mr.  Cooley,  a  violation  of  which  may 

be  made  the  subject-matter  of  an  action  either  ex  contractu  or  ex 

delicto.     Plaintiff,  in  his  petition,  as  I  construe  it,  has  elected  to 

treat  his  action  as  of  the  latter  kind.     By  way  of  inducement,  he 

sets  up  his  contract,  showing  the  circumstances  which  create  the 

duty,  then  the  duty  itself,  and  the  negligent  breach  of  such  duty. 

In  the  case  of  Railroad  Co.  v.  Laird,  7  C.  C  A.  489,  58  Fed.  Rep. 

y6o  (i),  a  kindred  subject  is  discussed,  and  it  is  there  held  that 

the  action  is  ex  delicto,     I  do  not  think,  however,  that  a  classifica-  « 

tion  of  the  form  of  action  affords  very  material  help  in  solving  the 

question   submitted.     I   am   not   satisfied   that  a  very  different 

X.   Reported  in  this  volume,  page  648,  ante. 
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measure  of  damages  is  applicable  to  this  case,  whether  the  actioQ 
be,  technically  speaking,  ex  contractu  or  ex  delicto, 

Mr.  Justice  Strong,  speaking  for  the  Supreme  Court  in  the  case 
of  Railway  Co.  v,  Kellogg,  94  U.  S.  469,  475,  says,  referring  to 
the  measure  of  damages  in  an  action  in  tort  for  negligence,  as 
follows :  — 

'*It  is  admitted  that  the  rule  is  difficult  of  application.  But  it 
is  generally  held  that,  in  order  to  warrant  a  finding  that  the  negli- 
gence, or  an  act  not  amounting  to  wanton  wrong,  is  the  proximate 
cause  of  the  injury,  it  must  appear  that  the  injury  was  the  natural 
and  probable  consequence  of  the  negligence  or  wrongful  act,  and 
that  it  ought  to  have  been  foreseen  in  the  light  of  the  attending 
circumstances." 

Judge  Sanborn,  speaking  for  the  Circuit  Court  of  Appeals  in  the 
case  of  Railway  Co.  v.  Elliott,  55  Fed.  Rep.  951  (i),  5  C.  C.  A. 
347,  says :  — 

**  The  rule  of  law  which  governs  this  case  is  not  difficult  of  state- 
ment, but,  like  many  other  rules,  the  difficulty  is  wholly  in  its 
application.  *  Causa  proxima^  non  rentota  spectatur'  An  injury 
that  is  the  natural  and  probable  consequence  of  an  act  of  negli- 
gence is  actionable.  But  an  injury  that  could  not  have  been  fore- 
seen or  reasonably  anticipated  as  the  probable  result  of  the 
negligence  is  not  actionable." 

In  the  last-mentioned  case,  Judge  Sanborn  quotes  with  manifest 
approval  from  the  case  of  Hoag  v.  Railroad  Co.,  85  Pa.  St  293, 
as  follows :  — 

"  The  true  rule  is  that  the  injury  must  be  the  natural  and  prob- 
able consequence  of  the  negligence, — such  consequence  as,  under 
the  surrounding  circumstances  of  the  case,  might  and  ought  to 
have  been  foreseen  by  the  wrongdoer  as  likely  to  flow  from  the 
act." 

From  the  foregoing  it  is  seen  that  the  measure  of  damages  in 
an  action  in  tort  for  negligence  is  practically  very  little  different 
from  the  measure  of  damages  claimed  by  the  defendant's  counsel 
to  be  applicable  in  an  action  for  the  negligent  discharge  of  duties 
imposed  by  contract.  According  to  the  foregoing  authorities, 
which  necessarily  control  me  in   this  case,  the  damages   which 

I.  Chicago,  St.  Paul,  Minn.  &  O.  949,  951,  is  reported  in  7  Am.  Neg. 
R.  R.  Co.  V,  Elliott,  55    Fed.   Rep.      Cas.  478. 
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plaintiff  is  entitled  to  recover  are  only  such  as  are  the  natural  and 
probable  consequence  of  the  alleged  act  of  negligence,  and  such 
as  might  or  ought  to  have  been  foreseen  or  reasonably  anticipated 
as  a  result  of  such  act  of  negligence.  The  question  for  consider- 
ation in  deciding  the  present  demurrer,  therefore,  is  whether  the 
petition  shows  such  damages  to  have  resulted  from  the  alleged 
negligent  act  Before  considering  this  question,  I  will  advert  to 
that  part  of  the  argument  of  defendant's  counsel  challenging  the 
sufficiency  of  the  charge  of  negligenpe. 

Plaintiff  alleges  that  defendant  failed  to  discharge  its  duty  in 
this:  that  when  it  should  have  provided  for  him  a  comfortable 
car  to  ride  in,  it  provided  for  him  an  uncomfortable  car ;  and  in 
this:  that  it  was  unreasonably  cold  and  unhealthy,  and  that,  as  a 
result  thereof,  he  became  cold,  contracted  a  violent  cold,  became 
sick,  and    sustained    damages.      Considering    the   peculiar   re- 
lations which  the  plaintiff  at  the  time  of  the  alleged  injury  sus- 
tained toward  other  passengers  to  whom  the  defendant  owed  a 
duty  no  less  important  than  toward  the  plaintiff,  and  considering 
the  varying  predisposition  toward  heat  and  cold,  and  the  exacting 
demands  of  passengers  generally,  as  well  as  the  many  other  ele- 
ments to  which  my   attention   has   been   called   by  defendant's 
counsel  as  entering  into  the  question  of  reasonable  and  ordinary 
care,  due  from  the  defendant  in  this  case,  to  the  plaintiff  and  its 
other  passengers,  it  may  and  probably  will  be  a  difficult  matter 
for  the  plaintiff  to  establish  the  negligent  act  complained  of.     But 
I  think  all  these  considerations  pertain  to  the  proof,  and  must  be 
dealt  with  at  the  trial. 

Now,  concerning  the  question  of  damages :   However  unlikely  it 
may  seem  that  the  plaintiff's  permanent  trouble  with  his  eyes  is 
such  a  natural  and  probable  consequence  of  the  alleged  negligent 
act  as  ought  to  have  been  foreseen  as  likely  to  flow  from  it,  never- 
theless the  violent  cold  complained  of  is  not  unlikely,  according  to 
common  experience,  to  result  from  such  exposure  as  is  complained 
oU  and  any  damages  which  do  naturally  and  probably  flow  from 
such  a  cold  are  the  proper  subject  for  recovery  in  this  action.     It 
may  be  the  jury  will  find  that  a  permanent  trouble  with  the  eyes, 
like  that  complained  of  by  plaintiff,  is  so  naturally  and  commonly 
sequent  upon   a  violent  cold  as  to  take  it  into  consideration  in 
awarding   damages.     Its  action,    however,   in   this  regard,   must 
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depend  upon  the  proof  made,  and  the  law  applical^le  thereto,  as 
discharged  by  the  court  at  the  time.  Independent  of  this  particular 
matter,  however,  it  must  be  borne  in  mind  that  plaintiff  claims 
damages  for  each  and  all  of  the  effects  alleged  by  him  to  have 
been  caused  by  the  exposure,  namely,  the  sensation  of  the  alleged 
cold  temperature,  the  violent  cold  which  he  contracted,  and  the 
fact  that  it  settled  in  his  face.  Each  and  all  of  these  things,  as  well 
as  the  permanent  injury  to  his  eyes,  are  alleged  to  have  made  him 
sick,  sore,  and  disordered,  and  to  have  caused  him  such  injury  as 
to  entitle  him  to  some  damages.  I  do  not  see  how,  under  this 
state  of  pleading,  the  court  can  say,  as  a  matter  of  law,  that  all  the 
damages  claimed  by  the  plaintiff  are  so  remote,  unnatural,  and 
improbable  as  not  to  be  recoverable.  I  think  the  matter  of  dam- 
ages, under  proper  instructions  concerning  the  law  applicable 
thereto,  must  be  left  to  the  jury. 

The  demurrer  must  therefore  be  overruled. 


WATERBURY  V.  NEW  YORK  CENTRAL 
AND   HUDSON    RIVER   RAILROAD 

COMPANY. 


United  Stales   Circuit  Court,  N.  D.  New  Tork,  May,  188S, 

[Reported  in  17  Fed.  Rep.  671.] 

DROVER  INJURED  WHILE  RIDING  ON  ENGINE.— In  an  action  for 
damages  for  injury  to  plaintiff,  a  drover,  who  was  injured  while  riding  on 
the  engine  of  defendant's  train,  his  position  there  being  with  the  alleged 
consent  of  the  engineer,  it  was  held  that  the  question  for  the  jurj  was 
whether  plaintiff  was  being  carried  upon  the  engine  with  the  consent  of 
the  defendant,  or  only  bj  the  unauthorized  permission  or  inyitation  of  de- 
fendant's employees,  and  for  failure  to  direct  the  jury  on  that  question 
judgment  was  reversed,  although  defendant's  exceptions  did  not  reach  the 
error  (i). 


I.  There  is  a  note  to  the  Waterbury 
case  in  17  Fed.  Rep.  674-693,  by  the 
Hon.  Seymour  D.  Thompson,  in 
which  the  learned  writer  touches  upon 
three  questions,  viz,,  1.  The  duty  of 
carriers  of  passengers  to  persons  on 
their  vehicles  who  have  not  paid  their 
fare.    a.  The  liability  of  such  carriers 


to  persons  on  their  vehicles  who  are 
injured  while  riding  in  a  dangerous 
or  improper  place.  3.  Whether,  and, 
if  at  all,  under  what  circumstances, 
the  authorization  or  assent  of  the 
carrier's  servants  that  the  person 
injured  should  ride  in  a  dangerous 
and  improper  place,  will  excuse  such 
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At  law.     Motion  for  new  trial.      The  facts  appear   in   the 
opinion.     New  trial  granted. 

Parker  &  Countryman,  for  plaintiff. 

Hale  &  Bulkley  and  Frank  Loomis,  for  defendant. 

Wallace,  J. — The  plaintiff  sued  for  personal  injuries  sus- 
tained, as  he  alleged,  by  the  negligence  of  the  defendant,  and, 
having  recovered  a  verdict,  the  defendant  moves  for  a  new  trial. 
The  plaintiff  was  riding  on  an  engine  of  the  defendant,  when,  in 
consequence  of  a  misplaced  switch,  it  was  thrown  from  the  track 
and  he  was  injured.  There  was  no  evidence  on  the  trial  of  any- 
express  contract  between  the  parties  creating  the  relation  of  pas- 
senger and  carrier,  but  it  appeared  that  on  various  prior  occasions 
the  plaintiff  and  other  drovers  whose  cattle  were  being  transferred 
from  West  Albany  to  East  Albany  by  the  defendant,  had  been 
permitted  by  the  employees  of  the  defendant  to  accompany  their 
cattle  by  the  same  train, — sometimes  on  the  cars  of  the  cattle 
train,  and  sometimes  on  the  engine.  At  times  the  trains  were  de- 
layed between  these  points  and  the  cattle  required  attention,  and 
as  no  employee  of  the  defendant  was  assigned  to  the  duty  of  look- 
ing after  the  cattle,  it  seemed  to  be  assumed  between  the  employees 
of  the  defendant  and  the  drovers  that  the  latter  should  look  after 
their  own  cattle.  Upon  the  occasion  in  question  the  plaintiff  and 
another  drover  got  upon  the  engine,  there  being  none  but  box 
cars  on  the  train.  The  engineer  inquired  if  they  had  cattle  on  the 
train,  and  being  informed  that  such  was  the  fact,  made  no  objection 
to  their  riding  upon  the  engine.  It  was  shown  for  the  defendant 
that  its  rules  for  the  gpvernment  of  its  employees  forbade  them 
from  permitting  any  person  to  ride  upon  the  engine. 

At  the  trial  it  was  left  to  the  jury  to  determine  as  questions  of 
fact  whether  the  plaintiff  was  a  trespasser  or  a  passenger ;  whether 
there  was  negligence  on  the  part  of  the  defendant ;  and  whether 
there  was  contributory  negligence  on  the  part  of  the  plaintiff. 
The  jury  were  instructed  in  substance  that  if  the  plaintiff  knew  he 
was  riding  upon  the  engine  in  contravention  of  the  rules  of  the 

person  and  shift  the   risk  upon  the  where  they  may  be  found  under  the 

carrier.  Index  headings  of  Drovers,  Trbs- 

A  great  number  of  the  authorities  passers,    Stealing    a    Ride,    and 

cited  in  Judge  Thompson's  note  are  kindred  topics, 
reported  in  Vols.  2-10  Am.  Neg.  Cas., 
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defendant  he  was  a  trespasser,  and  in  that  case  the  defendant  was 
not  responsible  for  the  injury.  They  were  also  instructed  that  if 
they  found  he  was  riding  upon  the  engine  pursuant  to  an  implied 
understanding  between  himself  and  the  defendant  that  he  should 
accompany  his  cattle  in  order  to  take  care  of  them  on  the  way,  he 
was  a  passenger ;  and  that  if  he  was  a  passenger,  and  entitled  to 
accommodations  as  such,  the  defendant  was  not  at  liberty  to  assert 
that  he  was  guilty  of  negligence  in  riding  upon  the  engine,  if  the 
defendant  had  provided  no  safer  place  for  him  to  ride. 

A  careful  examination  of  the  evidence  shows  quite  satisfactorily 
that  the  case  did  not  justify  the  assumption  in  any  aspect  of  it 
that  the  plaintiff  was  entitled  to  be  carried  as  a  passenger,  as  an 
implied  condition  of  the  contract  to  carry  his  cattle.  The  most 
that  can  be  fairly  claimed  for  the  plaintiff  upon  the  evidence  is 
that  he  was  riding  upon  the  engine  permissively.  If  he  was  riding 
there  with  the  consent  of  the  defendant,  express  or  implied,  it 
is  not  material,  so  far  as  it  affects  the  defendant's  liability  for 
negligence,  whether  he  was  there  as  a  matter  of  right  or  a  matter 
of  favor, — as  a  passenger  or  a  mere  licensee.  It  suffices  to  enable 
him  to  maintain  an  action  for  negligence  if  he  was  being  carried 
by  the  defendant  voluntarily.  If  the  defendant  undertook  to 
carry  him,  although  gratuitously,  and  as  a  mere  matter  of  favor  to 
himself,  it  was  obligated  to  exercise  due  care  for  his  safety  in  per- 
forming the  undertaking  it  had  voluntarily  assumed.  Philadelphia,, 
etc.,  R.  Co.  V,  Derby,  14  How.  468  (i);  Steamboat  New 
World  V,  King,  16  How.  469  (2).  The  carrier  does  not,  by 
consenting  to  carry  a  person  gratuitously,  relieve  himself  of  re- 
sponsibility for  negligence.  When  the  assent  to  his  riding  free 
has  been  legally  and  properly  given,  the  person  carried  is  entitled 
to  the  same  degree  of  care  as  if  he  had  paid  his  fare.  Todd  v. 
Old  Colony,  etc.,  R.  Co.,  3  Allen,  18  (3).  As  is  tersely  stated  by 
Blackburn,  J.,  in  Austin  v.  Great  Western  R'y  Co.,  15  Weekly 
Rep.  863  (4),  "the  right  which  a  passenger  by  railway  has  to  be 

1.  Reported  on  page  602,  ante,  8  Vict.  c.  85,  s.  6,  railwaj  companies 

2.  Reported  on  page  614,  ante,  are  bound  to  carrj,  bj  certain  trains, 

3.  The  Todd  case  is  reported  in  9  children  under  three  /ears  of  age 
Am.  Neg.  Cas.  448.  without  charge,  and  are  entitled  to 

4.  In  Austin  v.  Great  Western  Rail-  half  the  fare  charged  *for  an  adult  in 
way  Co.,  15  Weekly  Rep.  863,  L.  R.,  respect  of  all  children  between  three 
2  Q^  B.  442,  it  was  held  that  bj  7  and  and  twelve  years  of  age.    A  mother,. 
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carried  safely  does  not  depend  on  his  having  made  a  contract,  but 
the  fact  of  his  being  there  creates  a  duty  on  the  part  of  the  com- 
pany to  carry  him  safely." 

The  real  question  in  the  case  was  lost  sight  of  upon  the  trial. 
That  question  was  whether  the  plaintiff  was  being  carried  upon 
the  engine  with  the  consent  of  the  defendant,  or  only  by  the  un- 
authorized permission  or  invitation  of  the  defendant's  employees. 
This  question  was  not  presented  by  the  exceptions  to  the  charge 
or  by  the  instructions  which  the  court  was  asked  to  give  to  the 
jury.  But  upon  the  theory  on  which  the  case  was  presented  the 
jury  must  have  found  that  the  plaintiff  had  a  right  to  be  carried 
by  the  defendant  as  an  implied  condition  of  the  contract  for  the 
transportation  of  his  cattle.  As  the  evidence  does  not  warrant 
such  a  conclusion,  and  as  the  real  question  in  the  case  has  not 
been  passed  upon  by  the  jury,  there  should  be  a  new  trial  upon 
the  ground  of  misdirection,  although  the  defendant's  exceptions 
do  not  reach  the  error. 

It  should  have  been  left  to  the  jury  to  determine,  as  a  question 
of  fact,  whether  the  defendant  had  by  its  conduct  held  out  its  em- 
ployees to  the  plaintiff  as  authorized,  under  the  circumstances,  to 
consent  to  his  being  carried  on  the  train  with  his  cattle.  Undoubt- 
edly the  presumption  of  law  is  that  persons  riding  upon  trains  of  a 
railroad  carrier,  which  are  palpably  not  designed  for  the  transpor- 
tation of  persons,  are  not  lawfully  there ;  and  if  they  are  permitted 
to  be  there  by  the  consent  of  the  carrier's  employees,  the  presump- 
tion is  against  the  authority  of  the  employees  to  bind  the  carrier 
by  such  consent. 

In  Eaton  v,  D.,  L.  &  W.  R.  Co.,  57  N.  Y.  382,  it  is  held  that 
the  conductor  of  a  freight  train  has  no  authority  to  consent  to  the 
carrying  of  a  person  upon  a  caboose  attached  to  such  train,  but 
designed  for  the  accommodation  of  employees,  and  in  such  case 
the  presumption  is  that  the  person  carried  is  not  lawfully  there. 


carrying  in  her  arms  a  child  of  three 
jears  and  two  months  old,  took  a 
ticket  for  herself  by  one  of  these  trains, 
bnt  did  not  take  a  ticket  for  the  child ; 
in  the  course  of  the  journey  an  acci- 
dent occurred  through  the  negligence 
of  the  company,  and  the  child  was  in- 
j^ired.     At  the  time  his  mother  took 


her  ticket  no  question  was  asked  bj 
the  company's  servants  as  to  the  age 
of  the  child ;  and  there  was  no  inten- 
tion on  the  part  of  the  mother  to  de- 
fraud the  company.  Held,  that  the 
child  was  entitled  to  recover  against 
the  company  for  the  injury  which  he 
had  received. 
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On  the  other  hand,  this  presumption  may  be  overthrown  by  the 
special  circumstances,  as  in  the  case  of  Ohio  &  Miss.  R.  Co.  v. 
Muhling,  30  111.  9  (i),  where  the  plaintiff  was  riding  on  a  con- 
struction train,  and  in  the  cases  of  Ryan  v.  Cumberland  Valley  R. 
Co.,  23  Pa.  St.  384,  and  Gillshannon  v.  Stony  Brook  Co.,  10  Cusb. 
228,  where  the  plaintiff  was  riding  on  a  gravel  train. 

So,  in  a  case  like  the  present,  where  the  railroad  carrier  may  de- 
rive some  benefit  from  the  presence  of  drovers  upon  its  cattle 
trains,  and  may  have  allowed  its  employees  in  charge  of  such  trains 
to  invite  or  permit  drovers  to  accompany  their  cattle,  the  presump- 
tion against  a  license  to  the  person  thus  carried  may  be  over- 
thrown. It  should  have  been  left  to  the  jury  to  determine,  as  a 
question  of  fact,  whether,  notwithstanding  its  rules  for  the  govern- 
ment of  its  employees,  the  defendant  had  not  held  them  out  to  the 
plaintiff  as  having  authority  to  consent  to  his  being  carried.  If  it 
should  appear  that  its  employees  have  been  accustomed  to  allow 
drovers  to  accompany  their  cattle  on  the  cattle  trains  so  generally 
and  constantly  that  the  officers  of  the  company  must  have  known 
it,  the  consent  of  the  company  may  be  predicated  upon  acqui- 
escence and  ratification. 

A  new  trial  is  granted. 

I.  There  is  a  note  of  the  Muhling  case  in  9  Am.  Neg.  Cas.  aaa. 
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Al-igli^Tig  —  Killed  After. 

Rozwadoskie    ▼.   International    & 
Great  Northern  R'y  Co.  (Tex.) . .  295 

Animal  on  Traidc 

Sullivan  ▼.  Philadelphia  &  Read- 
ing R.R.  Co.  (Pa.) i8p 

Heumphreus  v.  Fremont,  E.  &  M. 
V.R.  Co.  (S.  Dak.)   n245 

Nashville  &  Chattanooga  R.R.  Co. 
▼.  Messino  (Tenn.) 253 

Mexican  Central  R'y  Co.  ▼.  Lauri- 
cella  (Tex.) 273 

Houston  &  Texas  Central  R'y  Co. 
V.  Clemmons  (Tex.) n274 

New  York,  Texas  &  Mexican  R'y 
Ca.  V.  Green  (Tex.) n274 

Gulf,    Colorado  &  Santa  Fe  R'y 
Co.  ▼.  Wilson  (Tex.) n29o 

San  A^ntonio  &  Aransas  Pass  R'y 

Co.  ▼.  Long  (Tex.) 305 

Blair  v.  Milw.  &  Prairie  du  Chien 
R.R.  Co.  (Wis.) 518 


AnUe  Injured—  Street  car. 

Carter  v.  Kansas  City  Cable  R'y 
Co.  (U.  S.) 679 

AnUe  Injnred— Track. 

Johns  y.  Charlotte,  Columbia  & 
Augusta  R.R.  Co.  (S.  C.) 243 

AnUe  Injured— Train. 

Zemp  y.  Wilmington  &  Manches- 
ter R.R.  Co.  (S.  C.) 225 

Approach  to  Boat—  killed 

AT. 

Skottowe  V.  Oregon  Short  Line, 
etc.,  R'y  Co.  (Ore.) 44 

Mullen  ▼.  Oregon  Short  Line, 
etc.,  R'y  Co.  (Ore.) 44 

A^*"*  InJnred—si^^i^K* 

Downey  y.  Chesapeake  &  Ohio 
R'y  Co.  (W.  Va.) 472 

Arm  Injnred — missile. 

Thomas  y.  Philadelphia  &  Read- 
ing R.R.  Co.  (Pa.) 173 

Aiiw  Injnred — Stage  Coach. 

Pecky.  Neil  (U.  S.) 664 

Arm    Injnred— Street  Car. 

Federal  Street  &  Pleasant  Valley 

R'y  Co.  y.  Gibson  (Pa.) 106 

Germantown   Passenger    R'y  Co. 

V.  Brophy  (Pa.) 109 

People's    Passenger    R'y    Co.    y. 

Lauderbach  (Pa.) nioQ 

New  Orleans   &  Carrollton  R.R. 

Co.  y.  Schneider  (U.  S.) 645 

(699) 
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AMERICAN  Negligence  Cases, 


Hearing  Impaired— ^^- 

RAILMBNT. 

Vicksburg  &  Meridian  R.R.  Co. 
V.  Putnam  (U.  S.) 574 

Heat — Lack  of,  at  Station. 
Texas  &  Pacific  R'y  Co.  v.  Cor- 
nelius (Tex.) ^97 

Hea't — Lack  of,  in  car. 
Fort  Worth   &  Denver  City  R'y 
Co.  V.  Hyatt  (Tex.) 299 

Hip  Injured  — Station. 

Quaife  v.  Chicago  &  Northwestern 
R'yCo.  (Wis.) 47a 

Hip  Injnred— Train. 

Felton  V.  Homer  (Tenn.) 253 

Texas  &  Pacific  R'y  Co.  v.  Curry 

(Tex.) n265 

Dillingham  v.  Wood  (Tex.) 325 

HoleatStationPlatform, 

Stokes  V.  Suffolk  &  Carolina  R.R. 
Co.(N.C.) 5 

Imminent  Danger, 

Richmond  R'y  &  Electric  R'y  Co. 

V.  Bowles  ( Va.) 376 

Beery  v.  Chicago  &  N.W.  R'y  Co. 

(Wis.) 523 

Infant  Injnred. 

Baltimore  &  Ohio  R.R.  Co.  v. 
Schwindling  (Pa.) ni03 

Butler  V.  Pittsburgh  &  Birming- 
ham Passenger  R'y  Co.  (Pa.)..  .121 

Randall  v.  Frankford,  Southwark 
&  Philadelphia  City  Passenger 
R.R.  Co.  (Pa.) 122 

Pittsburgh,  Allegheny  &  Manches- 
ter Passenger  R'y  Co.  v.  Cald- 
well (Pa.) ni22 

West  Philadelphia  Passenger  R'y 
Co.  V.  Gallegher  (Pa.)  ni22 

Wrasse  ▼.  Citizens'  Traction  Co. 
(Pa.) 123 

Philadelphia  Traction  Co.  v.  Or- 
bann  (Pa. ) 133 

Cauley  v.  Pittsburgh,  Cincinnati  & 
St.  Louis  R'y  Co.  (Pa.) n2i5 

Gulf,  Colorado  &  Santa  Fe  R'y 
Co.  V.  Dawkins  (Tex.) 289 


Missouri,  Kansas  &  Texas  R'y 
Co.  of  Texas  v.  Rodgers  (Tex.).. 289 

Galveston,  Harrisburg  &  San  An- 
tonio R'y  Co.  ▼.  Snead  (Tex.).  .312 

Oregon  R'y  &  Navigation  Co.  v. 
Egley  (Wash.) 408 

Lucas  V.  Milwaukee  &  St.  Paul 
R'y  Co.  (Wis.) 532 

Mitchell  V.  New  York,  L.  E.  & 
Western  R.R.  Co.  (U.  S.) 644 

Infknt  Killed. 

Fleming  v.  Pittsburgh,  Cincin- 
nati, Chicago  &  St.  Louis  R'y 
(Pa.) ni74 

Woodbridge  v.  Delaware,  Lacka- 
wanna &  Western  R.R.  Co. 
(Pa.) 215 

Duff  v.  Allegheny  Valley  R.R.  Co. 
(Pa.). n2i5 

Fort  Worth  &  Denver  City  R'y  Co. 
V.  Hyatt  (Tex.) 299 

Intozioated  Zimployee. 

Sawyer  v.  Dulany  (Tex.) 254 

Intozioated  Passenger. 

Missouri  Pacific  R'y  Co.  v.  Evans 
(Tex.) 263 

Rozwadoskie  v.  International  & 
Great  Northern  R'y  Co.  (Tex.). 295 

Fisher  v.  West  Virginia  &  Pitts- 
burgh R.R.  Co.  (W.  Va.).  440,459 

Bjiee  Injnred — dkrailmknt. 

Meier    v.  Pennsylvania   R.R.  Co. 

(Pa.) 197 

Blair  v.  Milw.  &  Prairie  Du  Chien 

R.R.  Co.  (Wis.) 518 

Ejiee  Injnred— Stags  Coach. 

Maury  v.  Talmadge  (U.  S.) 655 

Ejiee  Injnred —Strest  Car. 

Whipple  V.  West  Philadelphia  Pas- 
senger R'y  Co.  (Pa.) 143 

Cogswell  V.  West  Street  &  North 
End  Electric  R'y  Co.  (Wash,).  .384 

Knee  Injnred— Track. 

Stutz  V.  Chicago  &  N.W.  R'y  Co. 

(Wis.) 497 

Kreuziger  v.  Chicago  &  N.W.  R'y 

Co.  (Wis.) n497 
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Boiler  Zhcplosion. 

Knowlton  v.  Erie  Railway  Com- 
pany (Ohio) 33 

Dunlap  y.  Steamboat  Reliance 
(U.S.) 667 

Box— Fall  of. 

Cherokee  Packet  Co.  ▼.  Hillson 
(Tenn.) 247 

Box  Car —  Injvrkd  in. 

Atchison,  Topeka  &  SanU  Fe 
R.R.  Co.  V.  Johnson  (Okl.) 43 

Jenkins  y.  Chicago,  Milw.  &  ^. 
Paul  R'y  Co.  (Wis.) 563 

Bridge— Fall  ^^' 

Leonard  y.  Southern  Pacific  Co. 

(Ore.) 59 

San  Antonio  &  Aransas  Pass  R'j 

Co.  y.  Lynch  (Tex.) 317 

San  Antonio  &  Aransas  Pass  R*y 

Co.  y.  Adams  (Tex.) n3i7 

Baltimore   &    Ohio    R.R.   Co.  y. 

Wightman  (Va.) 367 

Baltimore    &    Ohio    R.R.  Co.  v. 

Noell(Va.) n368 

Davis  V.  Chicago,  Milw.  &  St.  P. 

R'y  Co.  (Wis.) 507 

Bridge — falling  from. 

Skottowe  y.  Oregon  Short  Line, 
etc.,  R'y  Co.  (Ore.) 44 

Mullen  v.  Oregon  Short  Line,  etc., 
R'y  Co.  (Ore.) 44 

Bridge — Striking  against. 

Laing  v.  Colder  (Pa.) 144 

New  Jersey  R.R.  Co.  v,  Kennard 

(Pa.) 151 

Richmond  &  Danville  R.R.  Co.  v. 

Scott  ( Va.) * n354 

Spencer   v.   Milw.  &    Prairie   du 

Cbien  R.R,  Co.  (Wis.) 500 


Meier  y.  Pennsylvania   R.R.  Co. 
(I*a.) 197 

Broken  RaiL 

O'r>onnell  v.  Allegheny  Valley  R. 

R.  Co.  (Pa.) 196 

Dampman  v.  Pennsylvania   R.R. 

>.  (Pa.) 197 


Missouri  Pacific  R*y  Co.  ▼.  John- 
son (Tex.) 364 

Vicksburg  &  Meridian  R.R.  Co.  v. 
Putnam  (U.  S.) 574 

Broken  WheeL 

Railroad  Co.  v.  Hailey  (Tenn.).. .250 

Bumper  of  Car—  Riding  on. 
Bard  v.  Pennsylvania  Traction  Co. 
(Pa.) ni36 

Cable  Car  ^^  Dummy  *'—  i^- 

JVRSD  ON. 

Hawkins  v.  Front  Street  Cable  R'y 
Co.  (Wash.)   397 

CatoOSe  — Injured  in  or  Fall- 
ing   PROM. 
Wallace  v.  Western  North  Carolina 

rc  ix.  v^o.  \^^  •  ^  .y. ....... ■•••••     3 

Atchison,  Topeka  &  Santa  Fe  R. 

R.  Co.  V.  Johnson  (Okl.) 43 

Railroad     Company     v.     Hailey 

(Tenn. ) 250 

St.   Louis  Southwestern  R'y  Co. 

of  Texas  v.  Rice  (Tex.) n323 

Saunders  v.  Southern  Pacific  Co. 

(Utah) 336 

Norfolk   &   Western   R.R.  Co.  v. 

Ferguson  ( Va.) 374 

Lucas  V.   Milwaukee   &  St.   Paul 

R'y  Co.  (Wis.) 533 

Union  Pacific  R.R.  Co.  v.  Hause 

(Wyo.  Terr.) 566 

Reber  v.  Bond  (U.  S.) 680 

CaDOOSe— -Killed  in. 

Creed  v.    Pennsylvania  R.R.  Co. 

(Pa.) 188 

Kansas  &  Arkansas  Valley  R'y  Co. 

V.  White  (U.  S.) 651 

Carried  Past  Station.  ' 

Chicago,  Rock  Island  &  Texas 
R'y  Co.  V.  Boyles  (Tex.) 296 

Cattle  Car— Injured  on. 

Saunders  v.  Southern  Pacific  Co. 
(Utah) 336 

Cattle  Guard  — Falling 

INTO. 

Stutz  V.  Chicago  &  N.W.  R'y 
Co.  (Wis.) 497 
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Kreuziger  v.  Chicago  &  N.W. 
R*jr  Co.  (Wis.) 0497 

Ckml  Train — injured  on. 

Woodbridge  v.  Delaware,  Lacka- 
wanna &  Western  R.R.  Co. 
(Pa.) 215 

Mitchell  V.  New  York,  L.  E.  & 
Western  R.R.  Co.  (U.  S.) 644 

GrOld  Car— Exposure. 
Hughes  V.  Pullman^s  Palace  Car 

Co.  (U.  S.)....   ••• 689 

Hastings  v.  Northern  Pacific  R'j 

Co.  (U.  S.) n689 

Gk>ld  from  Exposure. 

Roberts  v.  Graham  (U.  S.) 570 

Hughes  ▼.  Pullman's  Palace  Car 

Co.  (U.  S.) 689 

Hastings  y.  Northern  Pacific  R'y 

Co.(U.  S.) n689 

Collar  Bone  Injured— 

Strest  Car. 
Clow  V.  Pittsburgh  Traction  Co. 
(Pa.) 143 

Collar  Bone  Injured— 

Train. 
Vicksburg  &  Meridian  R.R.  Co.  ▼. 
Putnam  (U.S.) 574 

Collision. 

Cleveland,  Painesville  &  Ashtabula 
R.R.  Co.  V.  Curran  (Ohio) 29 

Schwartz  v.  Cincinnati  Street  R*y 
Co.  (Ohio) n4i 

Lakin  v.  Oregon  Pacific  R.R.  Co. 
(Ore.) n6o 

Germantown  Passenger  R'y  Co.  v. 
Brophy  (Pa.) 109 

People's  Passenger  R'y  Co.  v.  Lau- 
derbach  (Pa.) nio9 

Thirteenth  &  Fifteenth  Street  Pas- 
senger R'y  Co.  V.  Boudrou(Pa.) . .  126 

Bard  v.  Pennsylvania  Traction  Co. 
(Pa.) ni26 

Whipple  V.  West  Philadelphia  Pas- 
senger R*y  Co.  (Pa.) 143 

Sullivan  v.  Philadelphia  &  Read- 
ing R.R.  Co.  (Pa.) 180 

Bricker  v.  Philadelphia  &  Read- 
ing R.R.  Co.  (Pa.) 207 

« 


Pennsylvania  R.R.  Co.  ▼.  Langdon 

(Pa.) 215 

Buffalo,  Pitteburgh  &  Western  R. 

R.  Co.  V.  O'Hara  (Pa.) 217 

Pennsylvania  R.R.  Co.  v.   Books 

(Pa.) 217 

Pennsylvania    R.R.  Co.  ▼.  Price 

(Pa.) 218 

Elliott  V.  Newport  Street  R'y  Co. 

(R.  I.) 218 

Q^nn  V.  South  Carolina  R'y  Co. 

(S.  C.) 237 

Caveny  v.  Neely  (S.  C.) 244 

Nashville  &  Chattanooga  R.R.  Co. 

V.  Messino  (Tenn.) 253 

Mexican  Central  R'y  Co.  ▼.  Lauri- 

cella  (Tex.) 273 

Houston  &  Texas  Central  R'y  Co. 

V.  Clemmons  (Tex.) n274 

New  York,  Texas  &  Mexican  R'y 

Co.  V.  Green  (Tex.) n274 

Gulf,  Colorado  &  Santa  Fe  R'y 

Co.  V.  Wilson  (Tex.) ni90 

San  Antonio  &  Aransas  Pass  R'y 

Co.  V.  Long  (Tex.) 305 

Missouri,  Kansas  &  Texas  R'y  Co. 

V.  Cook  (Tex.) n3i3 

Nichols  V.  Washington,  Ohio    & 

Western  R.R.  Co.  (Va.) n346 

Hawkins  v.    Front    Street   Cable 

R'y  Co.,(Wash.) 397 

Bailey  v.   Tacoma   Traction  Co. 

(Wash.) 399 

Downey  v.  Chesapeake    &    Ohio 

R'y  Co.  (W.  Va.) 472 

Blair  v.  Milw.  &  Prairie  du  Chien 

R.R.  Co.  (Wis.) 518 

Geitz  V.  Milwaukee  City  R'y  Co. 

(Wis.) 526 

Heucke  v.  Milwaukee  City  R'y  Co. 

(Wis.) n526 

Schoenfeld  v.  Milwaukee  City  R'y 

Co.  (Wis.) 530 

Annas  v.  Milwaukee  &  Northern 

R.R.  Co.  (Wis.) 546 

Lawson    v.    Chicago,    St.     Paul, 

Minn.  &  Omaha  R'y  Co.  (Wis.) 

n563 

Farlow  v.  Kelly  (U.  S.) 571 

Union  Pacific  R'y  Co.  v.  Harris 

(U.S.) 5«5 


Table  of  Cases  Classified. 


703 


Philadelphia  &  Reading  R.R.  Co. 

V.  Derby  (U.  S. ) 6o3 

Price  T.  Pennsylvania  R.R.  Co. 

(U.S.) 643 

New  Orleans  &  Carrollton  R.R. 

Co.  V.  Schneider  (U.  S.) 645 

Kansas  &  Arkansas  Valley  R'y  Co. 

V.White  (U.S.) 651 

Delaware,  L4ick.  &  Western  R.R. 

Co.  V.  Ashley  (U.  S.) n65i 

New  Orleans  &  N.  E.  R.R.  Co.  v. 

Thomas  (U.  S.) n65i 

PeckT.  Neil  (U.  S.) 664 

Potts  V.  Chicago  City   R'y  Co. 

(U.S.) 674 

Carter  v.  Kansas  City  Cable  R'y 

Co.  (U.S.) 679 

Curtis  ▼.  Central  R'y  (U.  S.) 684 

Cdmbnstibles  on  Car. 

Gulf,  Colorado  &  Santa  Fe  R'y  Co. 
▼.  Shields  (Tex.) 335 

Ccmstmotion  Train  — i^- 

JURSD  ON. 

Shoemaker  V.  Kingsbury (U.  S.).  .n638 

Coupling  Cars. 

Smith  V.  Richmond  &  Danville  R. 

R.  Co.  (N.  C.) n4 

Cumberland  Valley   R.R.  Co.  v. 

Myers  (Pa.) 178 

Herstine  v.  Lehigh  Valley  R.R. 

Co.  (Pa.) f 214 

McCIoskey  v.  Bells  Gap  R.R.(Pa. ) .  214 
Felton  ▼.  Horner  (Tenn.) 253 

Crofisins  Traok. 

Stokes  V.  Suffolk  &  Carolina  R.R. 

Co.  (N.  C.) 5 

Railway  Co.  v.  Herrick  (Ohio) ...     8 
Smith  V.  City  R'y  Co.  (Ore.) 60 

Crowd  at  Station. 

GilJis  V.   Pennsylvania    R.R,  Co. 
(Pa.) 61 

Culvert — palling  into. 

Stntz  ▼.  Chicago  &  N.W.  R'y  Co. 

(Wis.) 497 

Kreuziger    v.    Chicago    &    N.W. 

R'yCo.  (Wis.) n497 


DanKorons  Axtiole. 

Gulf,  Colorado  &  Santa  Fe  R'y 
Co.  V.  Shields  (Tex.) 325 

Dancerons  Plaoe  or  Po- 
sition. 

Malcoxn  v.  Richmond  &  Danville 
R.R.  Co.  (N.  C.) I 

Wallace  v.  Western  North  Caro- 
lina R.R.  Co.  (N.  C.) 3 

Atchison,  Topeka  &  Santa  Fe 
R.R.  Co.  V.  Johnson  (Okl.) ... .  42 

Lake  Shore  &  Michigan  Southern 
R'y  Co.  V.  Rosenzweig  (Pa.) 79 

Shutt  V.  Cumberland  Valley  R.R. 
Co.  (Pa.) 102 

Mann  v.  Philadelphia  Traction 
Co.  (Pa.) 120 

Pittsburg  &  Connellsville  R.R. 
Co.  V.  McClurg  (Pa.) 156 

Gulf,  Colorado  &  Santo  Fe  R'y 
Co.  V.  Danshank  (Tex.) 300 

Wilcox  V.  San  Antonio  &  Aran- 
sas Pass  R'y  Co.  (Tex.) 322 

Texas  &  Pacific  R*y  Co.  v.  Boyd 
(Tex. ) n322 

St.  Louis  Western  R*y  Co.  of 
Texas  v.  Rice  (Tex.) n323 

Bailey  v.  Tacoma  Traction  Co. 
(Wash.) 399 

Oregon  R*y  &  Navigation  Co.  v. 
Egley  (Wash.) 408 

Fisher  v.  West  Virginia  &  Pitts- 
burg R.R.  Co.  (W.  Va.)..  .440,  459 

Downey  V.  Chesapeake  &  Ohio  R'y 
Co.  (W.  Va.) 472 

Dead  Body  — Struck  by. 
Wood  V.  Pennsylvania  R.R.  Co. 

(Pa.) 103 

Pf^aUl  —  Injury  Resulting  in. 
Clark  V.  Raleigh  &  Gaston  R.R. 

Co.  (N.  C.) n6 

Schwartz  v.  Cincinnati  Street  R'y 

Co.  (Ohio) n4i 

Skottowe  V.  Oregon  Short  Line, 

etc.,  R'y  Co.  (Ore.) 44 

Mullen  V.  Oregon  Short  Line,  etc. , 

R'y  Co.  (Ore.) 44 

Gillis   V.   Pennsylvania  R.R.   Co. 

(Pa.) 61 
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Pennsylvania    R.R.    Co.    v.    Bell 

(Pa.) nio3 

Spear  v.  Philadelphia,  Wilmington 

&  Baltimore  R.R.  Co.  (Pa.) 105 

Matthews    v.   Pennsjlvania    R.R. 

Co.  (Pa.) nio4 

Germantown  Passenger  R'y  Co  v. 

Walling(Pa.) 112 

Mann  v.  Philadelphia  Traction  Co. 

(Pa.) 120 

Fleming  v.  Pittsburgh,  Cincinnati, 
Chicago  &  St.  Louis  R*y  (Pa.).  .ni74 

Creed  v.  Pennsylvania  R.R.  Co. 
(Pa.) 188 

Bricker  v.  Philadelphia  &  Read- 
ing R.R.  Co.  (Pa.) 207 

Pennsylvania  R.R.  Co.  v.  Butler 
(Pa.) 210 

Pennsylvania  R.R.  Co.  v.  Langdon 
(Pa.) 215 

Woodbridge  v.  Delaware,  Lack- 
awanna &  Western  R.R.  Co. 
(Pa.) 215 

Duff  V.  Allegheny  Valley  R.R.  Co. 
(Pa.) n2i5 

Pennsylvania  R.R.  Co.  v.  Price 
(Pa.) 218 

Heumphreus  v.  Fremont,  E.  &  M. 

V.  R.  Co.  (S.  Dak.) n245 

Missouri  Pacific  R'y  Co.  v.  Evans 
(Tex.) 263 

Houston  &  Texas  Central  R'y  Co. 

V.Moore  (Tex.) 282 

Houston  &  Texas  Central  R'y  Co. 

V.  Hampton  (Tex.) 290 

Rozwadoskie    v.   International   & 

Great  Northern  R'y  Co.  (Tex.).  .295 
Fort  Worth   &  Denver  City  R'y 

Co.  V.  Hyatt  (Tex.) 299 

San  Antonio  &  Aransas  Pass  R'y 

Co.  V.  Lynch  (Tex.) 317 

Ranney  v.   St.  Johnsbury  &  Lake 

Champlain  R.R  Co.  ( Vt. ) 344 

Nichols  V.   Washington,   Ohio  & 

Western  R.R.  Co.  (V^.) n346 

Baltimore   &   Ohio    R.R.   Co.   v. 

Wightman  (Va.) 367 

Baltimore    &    Ohio   R.R,  Co.   v. 

Noell  (Va.) n368 

Poling  V.   Ohio   River   R.R.   Co. 

(W.  Va.) 409 


Woolwine  v.  Chesapeake  &  Ohio 
R'y  Co.  (W.  Va.) n4i4 

Freeman  v.  Engelmann  Transpor- 
tation Co.  (Wis.) 498 

Annas  v.  Milwaukee  &  Northern 
R.R.  Co.  (Wis.) 546 

Lawson  v.  Chicago,  St.  Paul,  Minn. 
&  Omaha  R'y  Co.  (Wis.) 0562 

Boyce  v.  Anderson  (U.  S.) 567 

Price  V.  Pennsylvania  R.R.  Co. 
(U.S.) 643 

Kansas  &  Arkansas  Valley  R'y  Co. 
V.  White  (U.  S.) 651 

Def eotive  Appliance. 

Cleveland,  Columbus,  Cincinnati 
&  Indianapolis  R.R.  Co.  v.  Wal- 
rath  (Ohio) 33 

Zemp  V.  Wilmington  &  Manches- 
ter R.R.  Co.  (S.  C.) 92$ 

Texas  &  Pacific  R'y  Co.  v.  Scott 
(Tex.) 288 

Cogswell  V.  West  Street  &  North 
End  Electric  R'y  Co.  (Wash.).  .384 

Beery  v.  Chicago  &  N.  W.  R'y  Co. 
(Wis.) 523 

Carter  v.  Kansas  City  Cable  R'y 
Co.  (U.S.) 679 

Def ectiire  Machinery* 

Knowlton  v.  Erie  Railway  Com- 
pany (Ohio) 23 

Beery  v.  Chicago  &  N.W.  R'y  Co. 
(Wis.) 523 

Defective  RaiL 

Texas  &  Pacific  R'y  Co.  ▼.  Hamil- 
ton (Tex.) 0265 

Defective  RoadbedL 

Talmadge  v.  Zanesville  &  Marys- 
ville  Road  Co.  (Ohio) 7 

Defective  Stmctiire. 

Gillis  v.  Pennsylvania  R.R.  Co. 
(Pa.) 6i 

Defective  Track. 

Hughes  V.  Wilmington  &  Weldon 
R.R.  Co.  (N.  C.) 4 

Grant  v.  Raleigh  &  Gaston  R.R. 
Co.(N.C.) 4 

Zemp  V.  Wilmington  &  Manches- 
ter R.R.  Co.  (S.  C.) 225 
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Missouri  Pacific  R'y  Co.  v.  John- 
son (Tex.) 264 

Missouri  Pacific  R*y  Co.  v.  Mitch- 
cri(Tex.) 0264 

San  Antonio  &  Aransas  Pass  R' j 
Co.  y.  Robinson  (Tex. ) n265 

Davis  y.  Chicago,  Milw.  &  St.  P. 
R'yCo.  (Wis.) 507 

Vicksburg  &  Meridian  R.R.  Co. 
T.  Putnam  (U.  S.) 574 

Grand  Trunk  R'7  Co.  of  Canada 
T.  Stevens  (U.  S.) 638 

DefeotiTe  WheeL 

Texas  &  Pacific  R'y  Co.  v.  Hamil- 
ton (Tex.) n265 

Derailment  of  Engine. 

Wilcox  V.  San  Antonio  &  Aran> 
sas  Pass   R'y  Co.  (Tex.) 322 

Texas  &  Pacific  R'7  Co.  ▼.  Boyd 
(Tex.) n332 

Derailment  of  Hand  Car. 

Cincinnati,  Jackson  &  Mackinaw 
R.R.  Co.  V.  Morlej  (Ohio).   . .  n40 

Derailment  of  Street 
Car. 

Vail  V.  Cincinnati  Inclined  Plane 

R>  Co.  (Ohio) 40 

Brooklyn  Street  R.R.  Co.  v.  Kel- 

ley  (Ohio) n4i 

Schwartz  v.  Cincinnati  Street  R'y 

Co.  (Ohio)  n4i 

Cincinnati  Street  R'y  Co.  v.  Kel- 

sey  (Ohio) n4i 

Derailment  of  Train. 

Hughes  V.  Wilmington  &  Weldon 

R.R.C0.  (N.  C.) 4 

Grant  v.  Raleigh  &  Gaston  R.R. 

Co.(N.  C.) 4 

Cincinnati,  Jackson  &  Mackinaw 

R.R.  Co.  V.  Morley  (Ohio) n40 

Sullivan  v.  Philadelphia  &  Read- 
ing R.R.  Co.  (Pa.) i8o 

Creed  v.  Pennsylvania   R.R.   Co. 

(Pa.) 188 

O'Donnell  v.  Allegheny  Valley  R. 

R.  Co.  (Pa.) 196 

Goldcy  ▼.  Pennsylvania  R.R.  Co. 
(Pa.) 196 

^—45 


Meier  v.  Pennsylvania  R.R.  Co. 
(Pa.) 197 

New  York,  Lake  Erie  &  Western 
R.R.  Co.  v.  Daugherty  (Pa.) 197 

Dampman  v.  Pennsylvania  R.R. 
Co.  (Pa.) 197 

Hammond  v.  Northeastern  R.R. 
Co.  (S.  C.) 23s 

Heumphreus  v.  Fremont,  E.  &  M. 
V.  R,  Co    (S.  Dak.) n245 

Railroad  Company  v.  Hailey 
(Tenn.) 250 

Nashville  &  Chattanooga  R.R.C0. 
v.  Messino  (Tenn.) 253 

Missouri  Pacific  R'y  Co.  v.  John- 
son (Tex.) 264 

Missouri  Pacific  R'y  Co.  v.  Mitch- 
ell (Tex.). n264 

Texas  &  Pacific  R'y  Co.  v.  Curry 
(Tex.) n265 

Texas  &  Pacific  R'y  Co.  v.  Ham- 
ilton (Tex.) n265 

San  Antonio  &  Aransas  Pass  R'y 
Co.  V.  Robinson  (Tex.) n265 

Mexican  Central  R'y  Co.  v.  Lauri- 
cella  (Tex.) 273 

Houston  &  Texas  Central  R'y  Co. 
v.  Clemmons  (Tex.) n274 

New  York,  Texas  &  Mexican  R'y 
Co.  v.  Green  (Tex.) "274 

Gulf,  Colorado  &  Santa  Fe  R'y 
Co.  V.  McGown  (Tex.) 279 

Texas  &  Pacific  R'y  Co.  v.  Scott 
(Tex.) 288 

Gulf,  Colorado  &  Santa  Fe  R'y 
Co.  V.  Wilson  (Tex.) n29o 

Gulf,  Colorado  &  Santa  Fe  R'y 
Co.  V.  Smith  (Tex.) n290 

San  Antonio  &  Aransas  Pass  R'y 
Co.  V.  Long  (Tex.) n305 

Fordyce  v.  Withers  (Tex.)   n3os 

Texas  &  Pacific  R'y  Co.  v.  David- 
son (Tex. ) n3o6 

Texas  &  Pacific  R'y  Co.  v.  Buck- 
alew  (Tex.)  .• n3o6 

Galveston,  Harrisburg  &  San 
Antonio  R'y  Co.  v.  Snead 
(Tex.) 312 

Campbell  v.  Harris  (Tex.) n3i2 

Virginia  Central  R.R.  Co.  v.  San- 
ger (Va.) 366 
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Baltimore    &    Ohio  R.R.    Co.    v. 

Wightman  (Va.) 367 

Baltimore    &    Ohio    R.R.  Co.  v. 

Noell  (Va.) 0368 

Richmond  &  Danville  R.R.  Co.  v. 

Moffett  ( Va.) 370 

Davis  V.  Chicago,  Milw.  &  St.  P. 

R'y  Co.  (Wis.) 507 

Blair  v.  Milw.  &  Prairie  du  Chien 

R.R.  Co.  (Wis.) 518 

Beery  v.  Chicago  &  N.  W.  R'y  Co. 

(Wis.) 523 

Union  Pacific  R.R.  Co.  v.  Hause 

( Wyo.  Terr.) 566 

Vicksburg  &  Meridian  R.R.  Co.  v. 

Putnam  (U.  S.) 574 

Union   Pacific   R'y   Co.  v.  Harris 

(U.S.) 585 

Grand  Trunk  R'y  Co.  of  Canada 

V.  Stevens  (U.  S.) 638 

Shoemaker  v.  Kingsbury  (U.S.) .  n638 
Gleeson  v.  Virginia  Midland  R.R. 

Co.  (U.  S.) 644 

Atlantic    &    Pacific    R.R.  Co.   v. 

Laird  (U.  S.) 648 

Kansas  &  Arkansas  Valley  R'y  Co. 

V.  White  (U.  S.) 651 

New  Orleans  &  N.  E.  R.R.  Co.  v. 

Thomas  (U.  S.) n65i 

Keep  V.  Indianapolis  &  St.  Louis 

R.R.  Co.  (U.S.) 684 

Keep  V.  Union  R'y  &  Transit  Co. 

(U.S.) 684 

Clark   V.    Chicago,    Burlington  & 

Quincy  R.R.  Co.  (U.  S.) 684 

Waterbury  v.  New  York  Cent.  & 

Hudson  River  R.R.  Co.  (U.S.).  .694 

Door  of  Car— i^ALLiNG 

Through. 
Atchison,  Topeka  &  Santa  Fe  R. 

R.  Co.  V.  Johnson  (Okl.) 42 

Durnett  v.  Gulf  City  R'y  &  Real 

Estate  Co.  (Tex.) n395 

Norfolk  &   Western  R.R.   Co.  v. 

Ferguson  ( Va.) 374 

Door  of  Car— Injured  at. 

Saunders  V.  Chicago  &  Northwest- 
ern R'y  Co.  (S.  Dak.) 245 

Texas  &  Pacific  R'y  Co.  v.  Overall 
(Tex.) 280 


Door  of  Car— iNjuRRD  by. 

Kleimenhagen  v.  Chicago,  Milw. 
&  St  Paul  R'y  Co.  (Wis.)  . .      .  0562 

Dress  Catohinc  in  Door 
of  Car. 

Patterson  v.  Inclined  Plane  R'y 
Co.  (Ohio)...: 35 

Drover  Injured — ^^  also 

Stockman. 
Cleveland,  Painesville  &  Ashtabula 

R.R.  Co.  V.  Curran  (Ohio) 2t> 

Receivers  of  International  &  Great 

Northern  R'y  Co.  v.  Armstrong 

(Tex.) fiyy 

Davis  v.  Chicago,  Milw.  &  St.  P. 

R'y  Co.  (Wis.) 507 

New   York  Central   R.R.    Co.  v. 

Lockwood  (U.  S.) 624 

Waterbury  v.  New  York  Cent.  & 

Hudson  River  R.R.  Co.  ( U.  S.) .  .694 

Drowning — Death  by. 

Freeman  v.  Engelmann  Transpor- 
tation Co.  (Wis.) 498 

Boyce  v.  Anderson  (U.  S.) 567 

lyeoted  froni  Train. 

Lake  Shore  &  Michigan  Southern 
R'y  Co.  V.  Rosenzweig  (Pa)...  79 

Malone  v.  Pittsburgh  &  Lake  Erie 
R.R.  (Pa.) 079 

Huckel  v.  Pittsburgh  &  Lake  Erie 
R.R.  (Pa.) n79 

Elbow  Injnred— Train. 

Dennis  v.  Pittsburg  &.  Castle  Shan- 
non R.R.  (Pa.) 205 

Elevated  Way— falling 

FROM. 

Skottowe  V.  Oregon  Short  Line, 
etc.,  R'y  Co.  (Ore.) 44 

Mullen  V.  Oregon  Short  Line,  etc., 
R'y  Co    (Ore.) 44 

Emigrant  Car—  injured  in. 

Northern  Pacific  R.'R.  Co.  v.  Hess 
(Wash.) 401 

Empliyyee  Killed. 

Pennsylvania  R.R.  Co.  v.  Lanfr* 
don  (Pa.) 215 
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£llgi]l6 — ^^R-XI>ING  ON. 

Wilcox  V.  San  Antonio  &  Aransas 

Pass  R*y  Co.  (Tex.) 322 

Texas  &  Pacific  R'j  Co.  v.  Boyd 

(Tex.) 0322 

Virginia    Midland    R.R.    Co.    ▼. 

Roach  (Va.) 375 

Oregon  R'y  &  Navigation  Co.  v. 

Egley  (Wash.) 408 

Downey  v.  Chesapeake  &  Ohio  R'y 

Co.  (W.  Va.) 472 

Philadelphia  &  Reading  R.R.  Co. 

V.  Derby  (U.  S.) 602 

Waterbury  v.  New  York  Cent.  & 

Hudson  River  R.R. Co.  (U.S.) .  .694 

Excavation  on  Track. 

Brooklyn  Street  R.R.  Co.  v.  Kelley 
(Ohio) n4i 

Explosion—  Boat. 

Spear  v.  Philadelphia.  Wilming- 
ton &  Baltimore  R.R.  Co.(  Pa.).  .105 

Steamboat  New  World  v.  King  (U. 
S.) 614 

Dunlap  V.  Steamboat  Reliance  (U. 
S.) 667 

Explosion  —  Boiler. 
iCnowlton  v.  Erie  Railway  Com- 
pany (Ohio) 23 

Ezposnre  —  Cold  Car. 
Sickles  V.  Missouri,  Kansas  &  Texas 
R'y  Co.  of  Texas  (Tex.) 299 

£xp061Ure  —  death  prom. 
Forth  Worth  &  Denver  City  R'y 
Co.  V.  Hyatt  (Tex.) 299 

X!zp081U*e  —  Station. 

Texas  &  Pacific  R'y  Co.  v.  Cor- 
nelius (Tex.) 297 

Texas  &  Pacific  R'y  Co.  v.  Pierce 
(Tex.) 299 

JEbrposnre  to  Cold. 

Roberts  v.  Graham  (U.  S.) 570 

JEZacposnre  to  Storm. 

Af  alone  v.  Pittsburg  &  Lake  Erie 
R.R.  (Pa.) n79 

Huckel  V.  Pittsburg  &  Lake  Erie 
R.R.  (Pa.) n79 


Express  A^ent  Injured. 

Pennsylvania  Co.,  etc.  v.  Wood- 
worth  (Ohio) 29 

San  Antonio  &  Aransas  Pass  R'y 
Co.  V.  Lynch  (Tex.) '0317 

San  Antonio  &  Aransas  Pass  R'y 
Co.  V.  Adams  (Tex.) n3i7 

Chamberlain  v.  Milwaukee  & 
Mississippi  R.R.  Co.  (Wis.) 561 

Eye  Injnred — exposure. 

Hughes  V.  Pullman's  Palace  Car 
Co.  (U.  S.)  689 

Eye  Injnred  —  Missile. 
Pennsylvania   R.R.   Co.  v.    Mac- 
Kinney  (Pa.) 164 

Falling  Oliject. 

Cleveland,   Columbus,  Cincinnati 

&  Indianapolis  R.R.  Co.  v.  Wal- 

rath  (Ohio) 23 

Moakler  v.  Willamette  Valley  R*y 

Co.  (Ore. )   50 

Cherokee   Packet   Co.   v.   Hillson 

(Tenn.) 247 

Richmond    R'y    &    Electric    R'y 

Co.  V.  Bowles  (Va.) 376 

Northern  Pacific  R.R.  Co.  v.  Hess 

(Wash.) 401 

Union  Pacific  R.R.  Co.  v.  Hause 

(Wyo.  Terr.) 566 

Pennsylvania  Co.  v.  Roy  (U.S.).  .593 

Ferryboat—  Injured  on. 
Burton  v.  West  Jersey  Ferry  Co. 
(U.  S.) 568 

Finger  Injnred— falling 

Object. 
Northern  Pacific  R.R.  Co.  v.  Hess 
(Wash.) 401 

Finger  Injnred— Train. 

Texas  A  Pacific  R'y  Co.  v.  Over- 
all (Tex.) j8o 

ril»©  — Injured  by. 

Gulf,  Colorado   &   Santa   Fe  R'y 

Co.  V.  Shields  (Tt'x.) 325 

Jenkins    v.    Chicap:o,  Milw.  &  St. 

Paul  R'y  Co.  (Wis.) 562 

Flying  Body —  Struck  by. 
Wood   V.   Pennsylvania    R.R.  Co. 
(Pa.) •. .  .103 
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American  Negligence  Cases. 


Campbell  v.  Harris  (Tex.) 0312 

Reber  v.  Bond  (U.  S.) 680 

Ribs  InJHPed  — Street  Car. 

Thirteenth  &  Fifteenth  Street  Pas- 
senger R'y  Co.  V.  Boudrou(Pa.) . .  126 

Ribs  Injured— Train. 

Vicksburg&  Meridian  R.R.  Co.  v. 
Putnam  (U.  S.) 574 

River — Train  Fallino  into. 
San  Antonio  &  Aransas  Pass  K*y 
Co.  V.  Lynch  (Tex.) 317 

Rounding  Curve. 

Germantown  Passenger  R*y  Co.  v. 
Walling(Pa)   iia 

Dickson  v.  Ridge  Avenue  Passen- 
ger R'y  Co.  (Pa.) nia6 

Runaway  Car. 

Carter  v.  Kansas  City  Cable  R'y 
Co.  (U.  S.) 679 

Rnnaway  Teani. 

Caveny  v.  Neely  (S.  C.) 244 

Lawrence  v.  Hudson  (Tenn.) 246 

Gallagher  v.  Bowie  (Tex.) 254 

Run  Over— Engine. 
Oregon  R'y  &  Navigation  Co.  v. 
Egley  (Wash.) 408 

Rnn  Over — Street  Car. 

Butler  V.  Pittsburgh  &  Birming- 
ham Passenger  R^y  Co.  (Pa.). .  .121 

Randall  v.  Frankford,  Southwark 
&  Philadelphia  City  Passenger 
R.R.  Co.  (Pa.) 122 

Pittsburgh,  Allegheny  &  Manches- 
ter Passenger  R'y  Co.  v.  Cald- 
well (Pa.) ni22 

West  Philadelphia  Passenger  R'y 
Co.  v.  Gallegher  (Pa.) ni22 

Wrasse  v.  Citizens'  Traction  Co. 
(Pa.) 123 

Philadelphia  Traction  Co.  v.  Or- 
bann  (Pa. ) 133 

Elliott  v.  Newport  Street  R*y  Co. 
(R.  L) 218 

Rnn  Over— Train. 
Cumberland  Valley  R.R.   Co.  v. 
Myers  (Pa.) 178 


Missouri,  Kansas  &  Tex.  R'y  Co. 
of  Texas  v.  Rodgers  (Tex,).. .     289 

Sand  nJ^y—JUMPINQ  PROM. 

Cauley  v.  Pittsburgh,  Cincinnati 
&  St.  Louis  R'y  Co.  (Pa.) n2i5 

*Soalded — explosion. 

Steamboat  New  World  ▼.  King 
(U.S.) 614 

Seat  in    Car  —  faxlurb    to 

Provide. 

Burton  v.  West  Jersey  Ferry  Co. 

(U.  S.) 568 

Shipper  Injnredi 

Cleveland,  Painesville  &  Ashtabula 

R.R.  Co.  V.  Curran  (Ohio)..  .  .  29 
Missouri,    Kansas    &    Texas   R'y 

Co.  V.  Cook  (Tex.) n3i3 

Jenkins  v.  Chicago,  Milw.   &  St. 

Paul  R'y  Co.  (Wis.). 562 

Delaware,  Lack.  &  Western  R.R. 

Co.  V.  Ashley  (U.  S.) .n65i 

Shipwreck. 

Freeman  v.  Engelmann  Transpor- 
tation Co.  (Wis.) 498 

Shonlder  Injured— Street 

Car. 

Geitz  V.  Milwaukee  City  R'y  Co. 
(Wis.) 526 

Shonlder  Injnred— Train. 

Dillingham  v.  Wood  (Tex.) 325 

Vicksburg  &  Meridian  R.R.  Co. 
V.Putnam  (U.S.) 574 

Sick  Passenger. 

Lake  Shore  &  Michigan  Southern 
R'y  Co.  V.  Salzman  (Ohio).. .       16 

Pittsburg  &  Connellsville  R.R. 
Co.  V.  McClurg  (Pa.) i5^> 

Bricker  v.  Philadelphia  &  Reading 
R.R.  Co.  (Pa.) 207 

Side  Injnred  —  strkkt  Car. 

Patterson  v.  Inclined  Plane  R'y 
Co.  (Ohio) 33 

Side  Injnred — Train. 

Dillingham  v.  Wood  (Tex.) 325 


Table  of  Cases  Classified. 


19 


Sight  Impaired — dkrail- 

MBNT. 

Vicksburg  &  Meridian  R.R.  Co. 
V.Putnam  (U.  S.) 574 

Sitting:  on  Aim  of  Seat. 

Smith  V.  Richmond  &  Danville  R. 
R.Co.  (N.  C.) n4 

Sleepins  Berth —fall  of. 

Cleveland,  Columbus,  Cincinnati 
k  Indianapolis  R.R.  Co.  v.  Wal- 
rath  (Ohio)   23 

Northern  Pacific  R.R.  Co.  v.  Hess 
(Wash.).  ; 401 

Pennsylvania  Co.  v.  Roy  (U.S.).  593 

Sleeping  Car— injured  on. 

Cleveland,  Columbus,  Cincinnati 
&  Indianapolis  R.R.  Co.  v.  Wal- 
rath  (Ohio) 23 

Meier  v.  Pennsylvania  R.R.  Co. 
(Pa.) 197 

Norfolk  &  Western  R.R.  Co.  v. 
Lipscomb  (Va.) 375 

Northern  Pacific  R.R.  Co.  v.  Hess 
(Wash.) 401 

Pennsylvania  Co.  v.  Roy  (U.  S.).  .593 

Hughes  V.  Pullman's  Palace  Car 
Co.  (U.S.) 689 

Smoking  Car — Injured  in. 
Quinn  v.  South  Carolina  R'y  Co. 
(S.C.) 237 

Snowslied —  Striking  Against. 
Saunders  v.  Southern  Pacific  Co. 
(Utah) 326 

Spine  Tnjn-r^d  —  Falling  Ob- 
ject. 

Cleveland,  Columbus,  Cincinnati 
&  Indianapolis  R.R.  Co.  v.  Wal- 
rath  (Ohio) 23 

Spine  Injured— Street  Car. 

Thirteenth  &  Fifteenth  Street  Pas- 
senger R'y  Co.v.Boudrou(Pa.) . .  126 

Dickson  V.  Ridge  Avenue  Passen- 
ger R'y  Co.  (Pa.) ni26 

Continental  Passenger  R'y  Co.  v. 
Swain  (Pa.) 143 


Spine  Injured— i^RAiN. 

McCloskey  v.  Bells  Gap  R.R. 
(Pa.) 214 

Missouri  Pacific  R'y  Co.  v.  John- 
son (Tex.) 264 

Texas  &  Pacific  R'y  Co.  v.  Curry 
(Tex.) nsfis 

Dillingham  v.  Wood  (Tex.) 325 

Stage  Coach  Upset. 

Talmadge  v.  Zanesville  &  Marys- 

ville  Road  Co.  (Ohio) 7 

Heighway  v.  Voorhees  (Ohio) ....  n7 

McCall  V.  Forsyth  (Pa.) 60 

Tennery  v.  Pippinger  (Pa.) 61 

Caveny  v.  Neely  (S.  C.) 244 

Lawrence  v.  Hudson  (Tenn.) 246 

Sawyer  v.  Dulany  (Tex.) 254 

Gallagher  v.  Bowie  (Tex.) 254 

Parish  &  Co.  v.  Reigle  (Va.) 344 

Stockton  V.  Bishop  (U.  S.) 567 

Maury  v.  Talmadge  (U.  S.) 655 

Peck  V.  Neil  (U.  S.) 664 

Stairway —  falling  Down. 
De  Graf  v.  Seattle  &  Tacoma  Nav- 
igation Co.  (Wash.) 382 

Standing  in  Street  Car. 

Continental  Passenger  R'y  Co.  v. 

Swain  (Pa.) 143 

Whipple    V.     West     Philadelphia 

Passenger  R'y  Co.  (Pa.) 143 

Station — failure  to  warm. 
Texas  &  Pacific  R'y  Co.  v.  Cor- 
nelius (Tex.) 2C)7 

Texas  &  Pacific  R'y  Co.  v.  Pierce 
(Tex.) 2<^j 

Station— Injured  at. 

Stokes  V.  Suffolk  &  Carolina  R.R. 

Co.  (N.  C.) 5 

Railway   Company   v.    Her  rick 

(Ohio)    S 

Skottowe   V.    Oregon  Short  Line, 

etc.,  R'y  Co.  (Ore.) 44 

Mullen  V.  Oregon  Short  Line,  etc., 

R'y  Co.  (Ore.) 44 

Gillis  V.  Pennsylvania    R.R.   Co. 

(Pa.) 61 

Shutt  V.  Cumberland  Valley  R.R. 

Co.  (Pa.) 102 
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AMERICAN  Negligence  Cases. 


Wood  V.  Pennsylvania   R.R.  Co. 

(Pa.) 103 

Baltimore    &    Ohio   R.R.   Co.  v. 

Schwindling  (Pa.) nio3 

Johns  V.   Charlotte,  Columbia   & 

Augusta  R.R.  Co.  (S.  C.) 243 

Hamilton  v.  Texas  &  Pacific  R'y 

Co.  (Tex.) 256 

Texas  &  Pacific  R'y  Co.  v.  Best 

(Tex.) n256 

Gulf,  Colorado  &  Santa  Fe   R'y 

Co.  V.  Butcher  (Tex.) 260 

Texas  &  Pacific  R'y  Co.  v.  Com- 

stock  (Tex.) 260 

Texas  &  Pacific  R'y  Co.  v.  Brown 

(Tex.) 263 

Gulf,  Colorado   &  Santa  Fe  R'y 

Co.  V.  Glenk  (Tex. ) n295 

Hale  V.  Grand  Trunk  R.R.  (Vt.) .  328 

Reed  v.  Axtell  (Va.) 346 

Quaife  v.  Chicago  &  Northwestern 

R'y  Co.  (Wis.) 472 

'  Dowd  V.  Chicago,  Milw.  &  St.  P. 

R'y  Co.  (Wis.) 485 

Station  —  Killed  at. 
Pennsylvania    R.R.     Co.   v.   Bell 

(Pa.) nio3 

Matthews    v.   Pennsylvania    R.R. 

Co.  (Pa.) ni04 

Missouri  Pacific  R'y  Co.  v.  Evans 

(Tex.) 263 

Rozwadoskie    v.   International    & 

Great  Northern  R'y  Co.  (Tex.).  .295 
Nichols    V.  Washington,  Ohio    & 

Western  R.R.  Co.  (Va.) n346 

Poling  V.  Ohio  River  R.R.  Co.  (W. 

Va.) 409 

Stealing:  a  Ride. 

Oregon  R'y  &  Navigation  Co,  v. 
Egley  (Wash.) 408 

Steamboat— Injured  on. 

American  Steamship  Co.  of  Phil- 
adelphia V.  Landreth  (Pa.) 105 

Spear  v.  Philadelphia,  Wilmington 
&  Baltimore  R.R.  Co.  (Pa.)   ...105 

De  Graf  V.  Seattle  &Tacoma  Navi- 
gation Co.  (Wash.) 382 

Freeman  v.  Engelmann  Transpor- 
Ution  Co.  (Wis.) 498 


Boyce  v.  Anderson  (U.  S.) 567 

Roberts  v.  Graham  (U.  S.) 570 

Steamboat   New   World   v.    King 

(U.  S.) 614 

Dun  lap  v.  Steamboat  Reliance  (U. 

S.) 667 

Steaniboat  Landing  ~  ^''' 
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Grand  Trunk  R'7  Co.  of  Canada 

V.  Stevens  (U.S.) 638 

Shoemaker  v.  Kingsbur7  (U.  S.) . . 

11638 
Gleeson  v.  Virginia  Midland  R.R. 

Co.  (U.  S.) ■••    -644 

Atlantic   &   Pacific    R.R.    Co.  v. 

Laird  (U.  S.) ...648 

Delaware,  Lack.  &  Western  R.R. 

Co.  V.  Ashle7  (U.  S. ) n65i 

New  Orleans  &  N.E.  R.R.  Co.  v. 

Thomas  (U.S.) n65i 

Potts  V.  Chicago  Cit7  R'7  Co.  (U. 

S.) 674 
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American  Negligence  Cases. 


Reber  ▼.  Bond  (U.  S.) 680 

Keep  V.  Indianapolis  &  St.  Louis 

R.R.  Co.  (U.  S.) 684 

Keep  V.  Union  R*y  &  Transit  Co. 

(U.S.) 684 

Clark  V.   Chicago,  Burlington   & 

Quincy  R.R,  Co.  (U.  S.)   684 

Waterbury  v.  New  York  Cent.  & 

Hudson  River  R.R.  Co.  (U.  S.) .  .694 

• 

Person  Not  Passeneer. 

Gillis  V.  Pennsylvania    R.R.  Co. 

(Pa.) 61 

Wrasse  v.  Citizens'  Traction  Co, 

(Pa) 123 

Philadelphia  Traction  Co.  v.  Or- 

bann  (Pa.) 133 

Bricker  v.  Philadelphia  &  Read- 
ing R.R.  Co.  (Pa.) 207 

Cherokee    Packet    Co.  v.  Hillson 

(Tenn.) 247 

Hamilton  v.  Texas  &  Pacific  R*y 

Co.  (Tex.) 256 

Texas  &  Pacific  R'y  Co.  v.  Best 

(Tex.) n256 

Hale  V.  Grand  Trunk  R.R.  (Vt.).  .328 
Poling  v.  Ohio   River   R.R.  Co. 

(W.  Va.)   409 

Woolwlne  v.  Chesapeake  &  Ohio 

R^y  Co.  (W.  Va.) n4i4 

Dowd  v.  Chicago,  Milw.  &  St.  P. 

R'yCo.  (Wis.) 485 

Platform  of  Station— i^^- 

JURBD  ON  AND  FALLING  FROM. 

Stokes  v.  Suffolk  &  Carolina  R.R. 

Co.(N.C.) 5 

Gillis   v.    Pennsylvania   R.R.  Co. 

(Pa.) 61 

Wood  v.  Pennsylvania   R.R.  Co. 

(Pa.) 103 

Baltimore    &    Ohio    R.R.  Co.  v. 

Schwindling  (Pa.) nio3 

Hamilton  v.  Texas  &  Pacific  R'y 

Co.  (Tex.) 256 

Texas  &  Pacific  R'y  Co.  v.  Best 

(Tex.) n256 

Texas  &  Pacific  R'y  Co.  v.  Corn- 
stock  (Tex.)    260 

Gulf,  Colorado   &   Santa   Fe  R'y 

Co.  V.  Butcher  (Tex.) 260 


Texas  &  Pacific  R'y  Co.  v.  Brown 

(Tex.)   26j 

Halev.  Grand  Trunk  R.  R.  (Vt.).  .328 

Reed  v.  Axtell  (Va.) 346 

Quaife  v.  Chicago  &  Northwestern 

R'y  Co.  (Wis.) 472 

Dowd  v.  Chicago,  Milw.  &  St.  P. 
R'y  Co.  (Wis.) 48s 

Platform  of  Station- 

KlLLBD  ON. 

Pennsylvania  R.R,  Co.  v.  Bell 
(Pa.) nioj 

Matthews  v.  Pennsylvania  R.R. 
Co.  (Pa.) ni04 

Platform  of  Street  Car 

—  Injured  on  and  Falling  prom. 

Patterson  v.  Inclined  Plane  R'y 
Co.  (Ohio) 33 

Vail  v.  Cincinnati  Inclined  Plane 
R'y  Co.  (Ohio) 40 

Mount  Adams  &  Eden  Park  In- 
clined R'y  Co  V.  Reul  (Ohio).  .040 

Cincinnati  Omnibus  Co.  v.  Kuh- 
nell  (Ohio) 041 

German  town  Passenger  R'y  Co. 
V.  Walling  (Pa.) iia 

Mann  v.  Philadelphia  Traction  Co. 
(Pa.) ISO 

Butler  V.  Pittsburgh  &  Birming- 
ham Passenger  R'y  Co.  (Pa.)...  121 

Randall  v.  Frankford,  South wark 
&  Philadelphia  City  Passenger 
R.R.  Co.  (Pa.)    122 

West  Philadelphia  Passenger  R'y 
Co.  V.  Gallegher  (Pa.) ni22 

Pittsburgh,  Allegheny  &  Manches- 
ter Passenger  R'y  Co.  ▼.  Cald- 
well (Pa.) ni22 

Wrasse  v.  Citizens'  Traction  Co. 

(Pa.) in 

Thirteenth  &  Fifteenth  Street  Pas- 
senger R'y  Co.  V.  Boudrou 
(Pa.) 126 

Dickson  v.  Ridge  Avenue  Passen- 
ger R'y  Co.  (Pa.) ni26 

Bard  v.  Pennsylvania  Traction  Co. 
(Pa.) ni26 

Philadelphia  Traction  Co.  v.  Or- 
bann  (Pa.) 133 
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Elliott  V.  Newport  Street  R'y  Co. 

(R.I.) 218 

Cogswell  ▼.  West  Street  &  North 

End  Electric  R'y  Co  (Wash.)  .384 
Bailey  v.   Tacoma     Traction    Co. 

(Wash.) 399 

Muldoon  V.  Seattle  City  R'y  Co. 

(Wash.) 400 

Geitz  V.  Milwaukee  City  R'y  Co. 

(Wis.) 526 

Schoenfeld     v.    Milwaukee     City 

R*7Co.  (Wis.) 530 

Platform  of  Street  Car— 

Killed  on. 

Schwaru  v.  Cincinnati  Street  R'y 
Co  (Ohio) n4i 

Platform    of   Train -In- 

pRED  ON  AND  FALLING  PROM. 

Malcom  v.  Richmond  &  Danville 
R.R.  Co.  (N.  C.) I 

Lake  Shore  &  Michigan  Southern 
R*y  Co.  ▼.  Salzman  (Ohio) 16 

Camden  &  Atlantic  R.R.  Co.  v. 
Hoosey  (Pa.) 198 

Dennis  v.  Pittsburg  &  Castle 
Shannon  R.R.  (Pa.) 205 

Zemp  V.  Wilmington  &  Manches- 
ter R.R.  Co.  (S.C.) 225 

Worthington  v.  Central  Vermont 
R.R.  Co.  (Vt.) 331 

Fisher  v.  West  Virginia  &  Pitts- 
burg R.R.  Co.  (W.  Va.)..   .440,  459 

Lucas  V.  Milwaukee  &  St.  Paul 
R'yCo.  (Wis.) 532 

Pneumonia — Cold  car. 

Hastings  v.  Northern  Pacific  R'y 
Co.  (U.S.) n689 

Post — Struck  by. 
New  Orleans  &  CarroUton   R.R. 
Co.  V.  Schneider  ( U.*  S. ) 645 

Public  Enemy. 

Turner  v.  North    Carolina    R.R. 

Co.(N.C.) 5 

Ireland  v.  North  Carolina  R.  R. 

Co.<N.C.) n6 

Railroad  Wreck. 

Leonard  v.  Southern   Pacific  Co. 
(Ore.) 59 


Pennsylvania  R.R.  Co.  v.  Butler 
(Pa.) 210 

Missouri  Pacific  R*y  Co.  v.  Mitch- 
ell (Tex.) n264 

Mexican  Central  R'y  Co.  v.  Lauri- 
cella  (Tex.) 273 

Houston  &  Texas  Central  R'y  Co. 
V.  Clemmons  (Tex.) n274 

Houston  &  Texas  Central  R'y  Co. 
V.  Moore  (Tex.) 282 

Baltimore  &  Ohio  R.R.  Co.  v. 
Wightman  ( Va.) 367 

Baltimore  &  Ohio  R.R.  Co.  v. 
Noell  (Va.) n368 

Rear  End  Collision. 

Thirteenth  &  Fifteenth  Street  Pas- 
senger R*y  Co.  V.  Boudrou 
(Pa.) 126 

Bard  v.  Pennsylvania  Traction  Co. 
(Pa.) ni26 

Rear  Platform  off  Street 

Car  —  Riding  on. 
^Patterson   v.    Inclined   Plane   R'y 
Co.  (Ohio) 33 

Vail  V.  Cincinnati  Inclined  Plane 
R'y  Co.  (Ohio) 40 

Mount  Adams  &  Eden  Park  In- 
clined R'y  Co.  V.  Reul  (Ohio) .  .n40 

Thirteenth  &  Fifteenth  Street  Pas- 
senger R'y  Co.  V.  Boudrou 
(Pa.) 126 

Bard  v.  Pennsylvania  Traction  Co. 
(Pa.) ni26 

Dickson  v.  Ridge  Avenue  Passen- 
ger R'y  Co.  (Pa.) ni26 

Philadelphia  Traction  Co.  v.  Or- 
bann  (Pa.) 133 

Rear  Platfiorm  off  Train 

—  Riding  on. 

Malcom  v.  Richmond  &  Danville 
R.R.  Co.  (N.  C.)    I 

Camden  &  Atlantic  R.R.  Co.  v. 
Hoosey  (Pa.) 198 

Dennis  v.  Pittsburg  &  Castle  Shan- 
non R.R.  (Pa.) 205 

Receiver — action  against. 

Texas  &  Pacific  R'y  Co.  v.  Corn- 
stock  (Tex,) 260 
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American  Negligence  Cases, 


Campbell  v.  Harris  (Tex.) 0312 

Reber  v.  Bond  (U.  S.) 680 

Ribs  Injured— Street  Car. 

Thirteenth  &  Fifteenth  Street  Pas- 
senger R'y  Co.  V.  Boudrou(Pa.) .  .  126 

Ribs  Injured— Train. 

Vicksburg  &  Meridian  R.R.  Co.  v. 
Putnam  (U.  S.) 574 

River — Train  Falling  into. 
San  Antonio  &  Aransas  Pass  R'7 
Co.  V.  Lynch  (Tex.) 317 

Rounding  Curve. 

Germantown  Passenger  K*j  Co.  v, 
Walling(Pa)   112 

Dickson  v.  Ridge  Avenue  Passen- 
ger R'y  Co.  (Pa.) ni26 

Runaivay  Car. 

Carter  v.  Kansas  City  Cable  R'y 
Co.  (U.  S.) 679 

Runaway  Team. 

Caveny  v.  Neely  (S.  C.) 244 

Lawrence  v.  Hudson  (Tenn.) 246 

Gallagher  v.  Bowie  (Tex. ) 254 

Run  Over— Engine. 
Oregon  R'y  &  Navigation  Co.  v. 
Egley  (Wash.) 408 

Run  Over — Street  Car. 

Butler  V.  Pittsburgh  &  Birming- 
ham Passenger  R'y  Co.  (Pa.). .  .121 

Randall  v.  Frankford,  Southwark 
&  Philadelphia  City  Passenger 
R.R.  Co.  (Pa.) 122 

Pittsburgh,  Allegheny  &  Manches- 
ter Passenger  R'y  Co.  v.  Cald- 
well (Pa.) ni22 

West  Philadelphia  Passenger  R'y 
Co.  V.  Gallegher  (Pa.) ni22 

Wrasse  v.  Citizens'  Traction  Co. 
(Pa.) 123 

Philadelphia  Traction  Co.  v.  Or- 
bann  (Pa. ) 133 

Elliott  V.  Newport  Street  R'y  Co. 
(R.  L) 218 

Run  Over— Train. 
Cumberland  Valley  R.R.   Co.  v. 
Myers  (Pa.) 178 


Missouri,  Kansas  Sc  Tex.  R'y  Co. 
of  Texas  v.  Rodgers  (Tex.).. .     289 

Sand  Car — Jumpino  from. 

Cauley  v.  Pittsburgh,  Cincinnati 
&  St.  Louis  R'y  Co.  (Pa.) n2i5 

'Scalded  —  Explosion. 

Steamboat  New  World  ▼.  King 
(U.S.) 614 

Seat  in    Car  — Failurr    to 

Provide. 

Burton  v.  West  Jersey  Ferry  Co. 

(U.  S.) 568 

Shipper  Injured. 

Cleveland,  Painesville&  Ashtabula 

R.R.  Co.  V.  Curran  (Ohio) 29 

Missouri,    Kansas    &    Texas   R'y 

Co.  V.  Cook  (Tex.) n3i3 

Jenkins  v.  Chicago,  Milw.  &  St. 

Paul  R'y  Co.  (Wis.) 562 

Delaware,  Lack.  &  Western  R.R. 

Co.  V.  Ashley  (U.  S.) n65i 

Shipwreck* 

Freeman  v.  Engelmann  Transpor- 
tation Co.  (Wis.) 498 

Shoulder  Injured  — Street 

Car. 

Geitz  V.  Milwaukee  City  R'y  Co. 
(Wis.) 526 

Shoulder  Injured— Train. 

Dillingham  v.  Wood  (Tex.) 325 

Vicksburg  &  Meridian  R.R.  Co. 
V.  Putnam  (  U.  S. ) 574 

Sick  Passenger. 

Lake  Shore  &  Michigan  Southern 
R'y  Co.  V.  Salzman  (Ohio)..         16 

Pittsburg  &  Connellsville  R.R. 
Co.  V.  McClurg  (Pa.) \$fy 

Bricker  V.  Philadelphia  &  Reading 
R.R.  Co.  (Pa.) 207 

Side  Injured  —  Street  Car. 

Patterson  v.  Inclined  Plane  R'y 
Co.  (Ohio) 33 

Side  Injured— Train. 

Dillingham  v.  Wood  (Tex.) 325 
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Sight  Impaired— i^KRAiL. 

HBNT. 

Vicksburg  &  Meridian  R.R.  Co. 
V.  Putnam  (U.  S.) 574 

Sitting  on  Arm  off  Seat, 

Smith  V.  Richmond  &  Danville  R. 
R.Co.  (N.  C.) n4 

Sleeping  Bf^rth  —  fall  of. 

Cleveland,  Columbus,  Cincinnati 
&  Indianapolis  R.R.  Co.  v.  Wal- 
rath  (Ohio)   33 

Northern  Pacific  R.R.  Co.  v.  Hess 
(Wash.).  ; 401 

Pennsjlvania  Co.  v.  Roy  (U.S.).  593 

Sleeping  Cajc* — injured  on. 

Cleveland,  Columbus,  Cincinnati 
&  Indianapolis  R.R.  Co.  v.  Wal- 
rath  (Ohio) 23 

Meier  v.  Pennsylvania  R.R.  Co. 
(Pa.) 197 

Norfolk  &  Western  R.R.  Co.  v. 
Lipscomb  (Va.) 375 

Northern  Pacific  R.R.  Co.  v.  Hess 
(Wash.) 401 

Pennsylvania  Co.  v.  Roy  (U.  S.).  .593 

Hughes  V.  Pullman's  Palace  Car 
Co.  (U.S.) 689 

Smoking  Car— injured  in. 

Quinn  v.  South  Carolina  R*y  Co. 
(S.C.) 237 

SnoWSliOcl — Striking  Against. 
Saunders  v.  Southern  Pacific  Co. 
(Utah) 326 

Spine  Injured— I^ALLiNG  Ob- 
ject. 

Cleveland,  Columbus,  Cincinnati 
ft  Indianapolis  R.R.  Co.  v.  Wal- 
rath  (Ohio) 23 

Spine  Injured  —  Street  car. 

Thirteenth  &  Fifteenth  Street  Pas- 
senger R*y  Co.v.Boudrou(Pa.). .  126 

Dickson  v.  Ridge  Avenue  Passen- 
ger R'y  Co.  (Pa.) ni26 

Continental  Passenger  R'y  Co.  v. 
Swain  (Pa.) 143 


Spine  Injured- "^i^AiN. 

McCloskey  v.  Bells  Gap  R.R. 
(Pa.) 214 

Missouri  Pacific  R'y  Co.  ▼.  John- 
son (Tex.) 264 

Texas  &  Pacific  R*y  Co.  v.  Curry 
(Tex.).   n365 

Dillingham  v.  Wood  (Tex.) 325 

Stage  Coaeh  TTpset. 

Talmadge  v.  Zanesville  &  Marys- 

ville  Road  Co.  (Ohio) 7 

Heighway  v.  Voorhees  (Ohio). . . .  ny 

McCall  V.  Forsyth  (Pa.) 60 

Tennery  v.  Pippinger  (Pa.) 61 

Caveny  v.  Neely  (S.  C.) 244 

Lawrence  v.  Hudson  (Tenn.) 246 

Sawyer  v.  Dulany  (Tex.) 254 

Gallagher  v.  Bowie  (Tex.) 254 

Farish  &  Co.  v.  Reigle  ( Va.) 344 

Stockton  V.  Bishop  (U.  S.) 567 

Maury  v.  Talmadge  (U.  S. ) 655 

Peck  V.  Neil  (U.  S.) 664 

Stairway —  falling  down. 

De  Graf  v.  Seattle  &  Tacoma  Nav- 
igation Co.  (Wash.) 382 

Standing  in  Street  Car. 

Continental  Passenger  R*y  Co.  v. 

Swain  (Pa.) 143 

Whipple    V.     West     Philadelphia 

Pas.senger  R'y  Co.  (Pa.) T43 

Station — failure  to  Warm. 
Texas  &  Pacific  R'y  Co.  v.  Cor- 
nelius (Tex.) 2<)7 

Texas  &  Pacific  R'y  Co.  v.  Pierce 

(Tex.) 299 

Station  — Injured  at. 

Stokes  v.  Suffolk  &  Carolina  R.R. 

Co.  (N.  C.) 5 

Railway   Company   v.    H  e  r  r  i  c  k 

(Ohio) S 

Skottowe   v.    Oregon  Short  Line, 

etc.,  R'y  Co.  (Ore.) 44 

Mullen  V.  Oregon  Short  Line,  etc., 

R*y  Co.  (Ore.) 44 

Gillis  V.  Pennsylvania   R.R.  Co. 

(Pa.) 6r 

Shutt  V.  Cumberland  Valley  R.R. 

Co.  (Pa.) 102 
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Wood  V.  Pennsylvania    R.R.  Co. 

(Pa.) 103 

Baltimore    &    Ohio   R.R.   Co.  v. 

Schwindling  (Pa.) ni03 

Johns  v.   Charlotte,  Columbia  & 

Augusta  R.R.  Co.  (S.  C.) 243 

Hamilton  v.  Texas  &  Pacific  R*y 

Co.  (Tex.) 256 

Texas  &  Pacific  R*y  Co.  v.  Best 

(Tex.) n256 

Gulf,  Colorado  &   Santa  Fe   R'y 

Co.  V.  Butcher  (Tex.) 260 

Texas  &  Pacific  R'y  Co.  v.  Corn- 
stock  (Tex.) 260 

Texas  &  Pacific  R*y  Co.  v.  Brown 

(Tex.) 263 

Gulf,  Colorado  &  Santa  Fe  R'y 

Co.  V.  Glenk  (Tex. ) n295 

Hale  V.  Grand  Trunk  R.R.  ( Vt.) .  .328 

Reed  v.  Axtell  (  Va.) 346 

Qiiaife  v.  Chicago  &  Northwestern 

YCy  Co.  (Wis.) 472 

•  Dowd  V.  Chicago,  Milw.  &  St.  P. 

R'y  Co.  (Wis.) 485 

Station  —  Killed  at. 
Pennsylvania    R.R.     Co.   v.   Bell 

(Pa.)   ni03 

Matthews    v.   Pennsylvania    R.R. 

Co.  (Pa.) ni04 

Missouri  Pacific  R'y  Co.  v.  Evans 

(Tex.) 263 

Rozwadoskie    v.    International    & 

GreatNorthernR'yCo.(Tex.).  .295 
Nichols    V.  Washington,  Ohio    & 

Western  R.R.  Co.  (Va.) n346 

Poling  V.  Ohio  River  R.R.  Co.  (W. 

Va.) 409 

Stealing  a  Ride. 

Oregon  R'y  &  Navigation  Co.  v. 
Egley  (Wash.) 408 

Steamboat— Injured  on. 

American  Steamship  Co.  of  Phil- 
adelphia V.  Landreth  (Pa.) 105 

Spear  V.Philadelphia,  Wilmington 
&  Baltimore  R.R.  Co.  (Pa.) 105 

De  Graf  v.  Seattle  &  Tacoma  Navi- 
gation Co.  (Wash.) 382 

Freeman  v.  Engelmann  Transpor- 
tation Co.  (Wis.) 498 


Boyce  v.  Anderson  (U.  S.) 567 

Roberts  v.  Graham  (U.  S.) 570 

Steamboat   New   World   v.    King 

(U.  S.) 614 

Dunlap  V.  Steamboat  Reliance  (U. 

S.) 667 

Steamboat  lianding  —  in- 
jured AT. 

Cherokee  Packet  Co.  ▼.  Hillson 
(Tenn.) 247 

Steps  of  Car—  Ribing  on. 

Schwartz  v.  Cincinnati  Street  R'y 
Co.  (Ohio) n4i 

Germantown  Passenger  R'y  Co.  v. 
Walling  (Pa.) 112 

Butler  V.  Pittsburg  &  Birmingham 
Passenger  R'y  Co.  (Pa.)    121 

Randall  v.  Franklord,  Southwark 
&  Philadelphia  City  Passenger 
R.R.  Co.  (Pa.) 122 

West  Philadelphia  Passenger  R'y 
Co.  v.  Gallegher  (Pa.) ni22 

Philadelphia  Traction  Co.  v.  Or- 
bann  (Pa.) 133 

Elliott  V.  Newport  Street  R'y  Co. 
(R.  I) 218 

Fisher  v.  West  Virginia  &  Pitts- 
burg R.R.  Co.  (W.  Va.)   . .  440,459 

Stock  Car— Injured  m. 

Heumphreus  v.  Fremont,  E.  &  M. 

V.  R.  Co.  (S.  Dak.) n245 

Missouri,  Kansas  &  Texas  R'y  Co. 

V.  Cook  (Tex.) n3i3 

Stock  Car— Killed  in. 
Lawson    v.    Chicago,    St.     Paul, 

Minneapolis  &  Omaha  R'y  Co. 

(Wis.) n562 

Stockman  Injured. 

Cleveland,  Painesville  &  Ashubula 
R.R.  Co.  V.  Curran  (Ohio)   ....  29 

Meuer  v.  Chicago,  Milwaukee  & 
St.  Paul  R'y  Co.  (S.  Dak.).. .     245 

Heumphreus  v.  Fremont,  E.  & 
M.  V.  R.  Co.  (S.  Dak.) n245 

Receivers  of  International  &  Great 
Northern  R'y  Co.  v.  Armstrong 
(Tex.) n3i3 
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Saunders  y.  Southern  Pacific  Co. 

(Utah) 326 

Jenkins  v.  Chicago,   Milw.  &  St. 

Paul  R'y  Co.  (Wis.) 563 

Kleimenhagen  v.  Chicago,  Milw. 

&  St.  Paul  R'7  Co.  (Wis.) 0562 

New  York    Central   R.R.  Co.    v. 

Lockwood  (U.  S.)   624 

Delaware,  Lack.  &  Western  R.R. 

Co.  V.  Ashley  (U.S.) n65i 

New  Orleans  &  N.  E.  R.R.  Co.  v. 

Thomas  (U.  S.) n65i 

Waterbury  v.  New  York  Cent.  & 

Hudson  River  R.R.  Co.  (U.S.). .694 

Stockman  Soiled. 

Lawson  v.  Chicago,  St.  Paul, 
Minn.  &  Omaha  R'y  Co. 
(Wis.) n562 

Kansas  &  Arkansas  Valley  R'y  Co. 
V.  White  (U.  S.) 651 

Storm —  Exposure  to. 
Huckel    V.    Pittsburgh    &     Lake 

Erie  R.R.  (Pa.) n79 

Malone  v.  Pittsburgh  &  Lake  Erie 

R.R.  (Pa.)  n79 

Street  Car  —  Iitjurbd  on  and 

Falliho  from. 

Patterson  v.    Inclined    Plane  R'y 

Co.  (Ohio) 33 

Vail  ▼.  Cincinnati  Inclined  Plane 

R'j  Co.  (Ohio) 40 

Mount  Adams  &  Eden  Park  In- 
clined R'y  Co.  V.  Reul  (Ohio)  .n40 
Cincinnati  Street  R'y  Co.  v.  Kel- 

sey  (Ohio) n4i 

Cincinnati  Omnibus  Co.  v.  Kuhnell 

(Ohio) n4i 

Brooklyn  Street  R.R.  Co.  v.  Kel- 

ley  (Ohio) n4i 

Federal  Street  &  Pleasant  Valley 

R'y  Co.  V.  Gibson  ( Pa.) 106 

jermantown  Passenger  R'y  Co.  v. 

Brophy  (Pa.) 109 

'eople's  Passenger  R'y  Co.  v.  Lau- 

derbach  (Pa.) nio9 

rermantown  Passenger  R*y  Co.  v. 

WallingCPa.) 112 

lann  v.  Philadelphia  Traction  Co. 

(Pa.) 120 

X — 46 


Butler  V.  Pittsburgh  &  Birming- 
ham Passenger  R'y  Co.  (Pa.)..  121 
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sissippi R.R.  Co.  (Wis.) 561 

Reber  v.  Bond  (U.  S.) 680 

Switch  Blisplaoed. 

New  York,  Lake  Erie  &  Western 
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Germantown  Passenger  R'y  Co.  v. 
Walling(Pa.) 112 

Butler  V.  Pittsburg  &  Birmingham 
Passenger  R'y  Co.  (Pa.)    lai 

Randall  v.  Frankford,  Southwark 
&  Philadelphia  City  Passenger 
R.R.  Co.  (Pa.) 122 

West  Philadelphia  Passenger  R'y 
Co.  V.  Gallegher  (Pa.) ni22 

Philadelphia  Traction  Co.  v.  Or- 
bann  (Pa.) 133 

Elliott  V.  Newport  Street  R'y  Co. 
(R.  I) 218 

Fisher  v.  West  Virginia  &  Pitts- 
burg R.R.  Co.  (W.  Va.) . . .  .440,459 

Stock  Car  — Injured  in. 
Heumphreus  v.  Fremont,  E.  &  M. 

V.  R.  Co.  (S.  Dak.) ni45 

Missouri,  Kansas  &  Texas  R'y  Co. 

V.  Cook  (Tex.) 0313 

StOldb:  Cap— Killed  in. 
Lawson    v.    Chicago,     St.    Paul, 

Minneapolis  &  Omaha  R'y  Co. 

(Wis.) n562 

Stockman  Injured. 

Cleveland,  Painesville  &  Ashtabula 
R.R.  Co.  v.  Curran  (Ohio)    ....  29 

Meuer  v.  Chicago,  Milwaukee  & 
St.  Paul  R'y  Co.  (S.  Dak.).. .     245 

Heumphreus  v.  Fremont,  £.  & 
M.  V.  R.  Co.  (S.  Dak.) n245 

Receivers  of  International  &  Great 
Northern  R'y  Co.  v.  Armstrong 
(Tex.) n3i3 
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BUMPER   OF  CKK-^Continued. 

guilty    of    contributory    negli- 
gence   Pa.  126 

BURDEN  OF  PROOF. 

while  an  exception  in  a  bill  of  lad- 
ing releasing  shipowner  from 
liability  for  breakage,  leakage 
or  damage  did  not  cover  dam- 
age from  negligence  of  ship- 
per's servants,  it  did  shift  the 
onus  of  proof  upon  the  shipper 
to  prove  negligence. .  Eng.  rule,    28 

where  a  passenger  was  killed  in 
an  explosion  on  a  steamboat,  it 
was  erroneous  to  give  binding 
instruction  for  defendants,  the 
accident  raising  a  presumption 
of  negligence  which  it  was  for 
defendants  to  rebut,  and  whether 
evidence  was  sufficient  to  over- 
come presumption  was  for  jury. 
Pa.  105 

where  passenger's  arm  resting  on 
window  sill  of  street  car  was 
struck  by  a  load  of  hay  passing 
along  street,  it  was  held  to  en- 
able plaintiff  to  recover,  he  must 
not  only  show  he  was  without 
fault,  but  that  defendant's  neg- 
ligence was  cause  of  injury  . . . 
Pa.  106 

where  infant  passenger  was  killed 
by  missile  striking  train,  it  was 
error  not  to  charge  that  bur- 
den was  on  plaintiff  to  prove 
accident  was  due  to  defendant's 
negligence Pa.  174 

where  a  passenger  is  injured, 
without  fault  on  his  part,  a  pre- 
sumption of  negligence  is  raised 
which  throws  upon  carrier  the 
burden  of  showing  the  con- 
trary  Pa.  180 

burden  of  proof  upon  railroad 
company  where  train  was  de- 
railed by  misplaced  switch .... 
l*a.  197 

passenger  on  train  injured  by  vio- 
lent coupling  of  cars  at  station, 


BURDEN  OF  PROOF —Continued. 

burden  of  proving  negligence 
on  plaintiff Pa.  214 

proof  that  passenger  has  been  in- 
jured is  prima  facie  evidence 
of  negligence  which  defendant 
must  rebut S.  C.  225 

where  a  passenger  standing  at 
door  of  car  was  injured  by  sud- 
den movement  of  car,  the  bur- 
den   was     on     him    to    prove 

defendant's  negligence 

S.  Dak-  245 

the  burden  of  proof  is  upon  plaint- 
iff to  show  that  accident  was 
the  result  of  defendant's  negli- 
gence and  error  to  shift  burden 
on  defendant Tex.  273 

passenger  injittod  by  fall  of 
upper  berth  in  emigrant  car; 
burden  to  establish  contribu- 
tory negligence  on  defendant. . 
Wash.  401 

plaintiff  need  not  aver  he  was  not 
guilty  of  contributory  negli- 
gence, burden  of  proof  being 
upon  defendant W.  Va.  420,  435 

an  act  of  Congress  makes  the  in- 
jurious escape  of  steam  prima 
facie  evidence  of  negligence, 
and  the  owners  of  steamboats, 
to  escape  liability,  must  prove 

there  was  no  negligence 

U.  S.  Sup.  614 

mail  agent  injured  in  derailment; 
burden  of  proof U.  S.  Sup.  644 

CABLE  CAR.  ^ 

passenger  in  **  dummy  "  of  cable 
car  struck  by  wheel  of  wagon 
into  which  car  crashed.  .Wash.  397 

CABOOSE. 

question  of  contributory  negli- 
gence should  have  been  submit- 
ted to  jury  where  passenger  on 
freight  train  riding  in  caboose, 
seats  being  provided,  was  in- 
jured by  sudden  jerk  of  train. . 
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Co.  (Ohio) n4i 

Street  Car— struck  by. 

Smith  V.  Citj  R'y  Co.  (Ore.) 60 

Geitz  V.  Milwaukee  City  R'y  Co. 
(Wis.) 526 

Sudden  Lnroh  of  VesseL 

American  Steamship  Co.  of  Phila- 
delphia V.  Landreth  (Pa.) 105 

Sudden  Starting:  of 
Street  Car  or  Train. 

Malcom  v.  Richmond  &  Danville 

Wallace  v.  Western  North  Caro- 
lina R.R.  Co.  (N.  C.) 3 

Smith  V.  Richmond  &  Danville  R. 
R.  Co.  (N.C.) n4 

Lake  Shore  &  Michigan  Southern 
R'j  Co.  V.  Salzman  (Ohio) 16 

Atchison,  Topeka  &  Santa  Fe  R.R. 
Co.  V.  Johnson  (Okl.) 42 

Lakin  v.  Oregon  Pacific  R.R.  Co. 
(Ore.) n6o 

Continental  Passenger  R*y  Co.  v. 
Swain  (Pa.) .143 

Clow  V.  Pittsburgh  Traction  Co. 

(Pa.) ./• 143 

Whipple    V.     West    Phifdelphia 

Passenger  R'y  Co.  (Pa.). 143 

Cumberland  Valley  R.R.  Co.   v. 

Myers  (Pa.) 178 

Saunders  v.  Chicago  &  Northwest- 
ern R'y  Co.  (S.  Dak.) 245 

Dillingham  v.  Wood  (Tex.) 325 

Lucas  v.   Milwaukee   &  St.   Paul 

R'yCo.  (Wis) 532 

Chamberlain  v.  Milwaukee  &  Mis- 
sissippi R.R.  Co.  (Wis.) 561 

Reber  v.  Bond  (U.  S.) 680 

Switch  ])iisplaeed« 

New  York,  Lake  Erie  &  Western 
R.R.  Co.  V.  Daugherty  (Pa.)..  .197 

Telesraph     Office 
Wrecked. 

Wool  wine  v.  Chesapeake  &  Ohio 
R'y  Co.  (W.  Va.) n4i4 


Thigh  Injured— Traik. 

Hammond  v.  North  Eastern  R.R. 
Co.  (S.  C.) 235 

Tool  Car— Injurbdon. 

Texas  &  Pacific  R'y  Co.  v.  Scott 
(Tex.) 288 

Top  of  Car  —  Injured  on. 
St.  Louis  Southwestern  R'y  Co.  of 

Texas  v.  Rice  (Tex.) n323 

Saunders  v.  Southern  Pacific  Co. 

(Utah) 326 

Union  Pacific  R.R.  Co.  v.  Hause 

(Wyo.  Terr.) 566 

New  Orleans  &  N.  E.  R.R.  Co.  v. 

Thomas  (U.  S.). n65i 

Trach — injured  on. 

Railway     Company     v.     Herrick 

(Ohio) 8 

Brooklyn  Street  R.R.  Co.  v.  Kel- 

ley  (Ohio) n4i 

Smith  V.  City  R'y  Co.  (Ore.) 60 

Lake  Shore  &  Michigan  Southern 

R'y  Co.  V.  Rosenzweig  (Pa.).  . .  79 
Malone  v.  Pittsburgh  &  Lake  Erie 

R.R.  (Pa.) n79 

Huckel  V.  Pittsburgh  &  Lake  Erie 

R.R.  (Pa.) 079 

Shutt  V.  Cumberland  Valley  R.R. 

Co.  (Pa.) 102 

Johns  V.  Charlotte,  Col.  &  Augusta 

R.R.  (S.  C.) 243 

Stutz  V.  Chicago  &  N.  W.  R'y  Co. 

(Wis.) 497 

Kreuziger  v,  Chicago  &  N.W.  R'y 

Co.  (Wis.) n497 

Xrach — Killed  on. 

Missouri  Pacific  R'y  Co.  v.  Evans 

(Tex.) 263 

Nichols    V.    Washington,  Ohio  & 

Western  R.R.  Co,  (Va.) n^ 

Woolwine  v.  Chesapeake  &  Ohio 

R'y  Co.  (W.  Va.) r 0414 

Train  Fallins  Thrmagh 
Bridge. 

San  Antonio  &  Aransas  Pass  R'y 
Co.  V.  Lynch  (Tex.) 317 

San  Antonio  &  Aransas  Pass  R*y 
Co.  V.  Adams  (Tex.) n3i7 
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Baltimore   &  Ohio  R.R.   Co.    v. 

Wightznan  ( Va.) 367 

Baltimore   &  Ohio    R.R.   Co.    v. 

Noell(Va.) n368 

Richmond  &  Danville  R.R.  Co.  v. 

Moflfett  (Va.)  370 

IVain — Injured  on  and  Fall- 
ing PROM. 

Malcom  v.  Richmond  &  Danville 

R.R.  Co.  (N.  C.) I 

Wallace  v.  Western  North  Caro- 
lina R.R.  Co.  (N.  C) 3 

Hughes  V.  Wilmington  &  Weldon 
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Smith  v.   Richmond    &  Danville 

R.R.  Co.  (N.  C.) n4 

Turner  v.   North    Carolina   R.R. 

Co.  (N.  C.) 5 

Ireland  v.  North  Carolina   R.R. 

Co.  (N.  C.) n6 

Lake  Shore  &  Michigan  Southern 

R'y  Co.  V.  Salzman  (Ohio) 16 

Knowlton  v.  Erie  Railway  Com- 
pany (Ohio) 23 

Cleveland,   Columbus,  Cincinnati 
&  Indianapolis  R.R.  Co.  v.  Wal- 

rath  (Ohio) 23 

Pennsylvania  Co.,   etc.  v.   Wood- 
worth  (Ohio) 29 

Cleveland,  Painesville  &  Ashtabula 

R.R.  Co.  V.  Curran  (Ohio)  ....  29 
Cincinnati,  Jackson   &  Mackinaw 

R.R.  Co.  V.  Morley  (Ohio)  . . .  .n40 
Atchison,    Topeka    &     Santa    Fe 

R.R.  Co.  V.  Johnson  (Okl.) 43 

Moakler  v.  Willamette  Valley  R'y 

Co.  (Ore.) 50 

Leonard   ▼.  Southern   Pacific  Co. 

(Ore.) 59 

Lakin  v.  Oregon  Pacific  R.R,  Co. 

(Ore.) n6o 

.^ng  V.  Colder  (Pa.) 144 

•lew  Jersey  R.R.  Co.  v.  Kennard 

(Pa.) 151 

Pennsylvania  R.R.  Co.  v.  MacKin- 

ney  (Pa.) 164 

liomas  V.  Philadelphia  &  Read- 
ing^ R.R.  Co.  (Pa.) 173 


Missimer  v.  Philadelphia  &  Read- 
ing R.R.  Co.  (Pa.) ni74 

Cumberland  Valley  R.R.  Co.  v. 
Myers  (Pa.) 178 

Sullivan  v.  Philadelphia  &  Read- 
ing R.R.  Co.  (Pa.) 180 

O'Donnell  v.  Allegheny  Valley  R. 
R.  Co,  (Pa.) 196 

Goldey  v.  Pennsylvania  R.R.  Co. 

(Pa.) 196 

Meier  v.  Pennsylvania  R.R.  Co. 
(Pa.) 197 

New  York,  Lake  Erie  &  Western 
R.R.  Co.  V.  Daugherty  (Pa.) ...  197 
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Co.  (Pa.) 197 

Camden  &  Atlantic  R.R.  Co.  v. 
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R.  R.  Co.  (Pa.) 207 
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McCloskey  v.  Bells  Gap  R.R. 
(Pa.) 214 

Buffalo,  Pittsburgh  &  Western  R. 
R.  Co.  V.  O'Hara  (Pa.) 217 

Pennsylvania  R.R.  Co.  v.  Books 
(Pa.) 217 

Zemp  V.  Wilmington  &  Manches- 
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Co.  (S.C.) 235 
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son (Tex.) 264 

Missouri  Pacific  R'y  Co.  v.  Mitch- 
ell (Tex.) n264 
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San  Antonio  &  Aransas  Pass  R'j 
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Gulf,   Colorado  &  Santa  Fe   R'y 
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(Tex.) 280 
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Texas  &  Pacific  R'y  Co.  v.  Bucka- 
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Antonio  R'y  Co.  v.  Snead 
(Tex.) 312 

Campbell  v.  Harris  (Tex.) n3i2 
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Northern  R'y  Co.  v.  Armstrong 
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Trolley  Pole  — Struck  by. 

Elliott  V.  Newport  Street  R'y  Co. 
(R.   I.)   218 

Trolley  Wire— breaking  of. 

Richmond  R'y  &  Electric  Wj  Co. 
▼.  Bowles  (Va.) 376 

'Vehicle  —  Struck  by. 
Hawkins  v.   Front    Street    Cable 

R'y  Co.  (Wash.) 397 

Potts  V.   Chicago    City  R'y  Co. 

(U.S.) 674 

Waitine  Room— failure  to 

Heat. 

Texas  &  Pacific  R'y  Co.  v.  Cor- 
nelius (Tex.) 297 

TKTater-Closet — locked  in. 

Gulf,  Colorado  &  SanU  Fe  R'y 
Co.  V.  Smith  (Tex.) 326 

Window  of  Car— injured  at. 

Moakler    ▼.    Willamette     Valley 

R'y  Co.  (Ore.) 50 

Federal  Street  &  Pleasant  Valley 

R'y  Co.  V.  Gibson  (Pa.) 106 

Germantown  Passenger  R'y  .Co.  v. 

Brophy  (Pa.) 109 

People's    Passenger    R'y    Co.    v. 

Lauderbach  (Pa.) nio9 

Laing  v.  Colder  (Pa.) 144 

New  Jersey  R.R.  Co.  v.  Kennard 

(Pa.) 151 


Pittsburg  &ConneIIsville  R.R.  Co. 

V.  McClurg  (Pa.) 155 

Pennsylvania   R.R.    Co.   v.   Mac- 

Kinney  (Pa.) 164 

Thomas  v.  Philadelphia  &  Reading 

R.R,  Co.  (Pa.) 173 

Missimer  v.  Philadelphia  &  Read- 
ing R.R.  Co.  (Pa.) ni74 

Quinn  v.  South  Carolina  R'y  Co. 

(S.  C.) 237 

Houston  &  Texas  Central  R'y  Co. 

V.  Hampton  (Tex.) 290 

Gulf,  Colorado  &  Santa  Fe  R'y 

Co.  V.  Danshank  (Tex.) 300 

Dun  v.  Seaboard  &  Roanoke  R.  R. 

Co.(Va.) 354 

Richmond  &  Danville  R.R.  Co.  v. 

Scott  (Va.) n354 

Carrico  v.  West  Virginia,  Central 

&  Pacific  R'y  Co.  (W.  Va.) 420 

Carrico  v.  West  Virginia,  Central 

&  Pacific  R'y  Co.  (W.  Va.)  .  ,  435 
Spencer  v.   Milw.   &    Prairie   du 

Chien  R.R.  Co.  (Wis.) 500 

Farlow  v.  Kelly  (U.S.) 571 

New  Orleans   &  Carrollton  R.R. 

Co.  V.  Schneider  (U.  S.) 645 

Curtis  V.  Central  R'y  (U.  S.) 684 

Wrist  Injured— Boat. 

American  Steamship  Co.  of  Phila- 
delphia V.  Landreth  (Pa.) 105 


INDEX 


ACCIDENT. 

carriers  of  passengers  for  hire  do 
not  warrant  roadworthiness  of 
Che  cars,  and  are  not  responsible 
for  accident  arising  from  latent 

defect Eng.  rule,  27,  28 

but  the  breaking  of  a  bolt  caus- 
ing a  carriage  to  upset,  was  not 
such  an  accident  as  to  %varrant 
finding  that  carriage  was  rea- 
sonably fit  for  use  of  passen- 
gers  Eng.   rule,     28 

a  trespasser,  having  knowledge 
that  there  were  spring  guns  in 
a  wood,  cannot  recover  for  in- 
jury sustained  in  accidentally 
treading    on    latent    wire  and 

firing  off  gun Eng.  rule,     74 

where   defendant    set    a    spring 
gun,  without  notice,  in  a  gjar- 
den  completely   walled  round, 
and  plaintiff  in  climbing  over 
wall  in  pursuit  of  a  fowl  was 
shot,  action   was  maintainable 
and  defendant  liable . .  Eng.  rule,    74 
where  the  space  between  the  tow- 
ing path  and    footpath  by  the 
side  of  a  canal  had  been  used 
for  carting  and  thus   the  dis- 
tinction betweeth  path  and  land 
bad    been    obliterated,   and     a 
person  using  the  path  at  night 
missed  his  way  and  fell  into  the 
canal  and  was  drowned,  it  was 
held  that    the    owners  of    the 
land  were  not  bound  to  fence 
the  canal  and  were  not  liable 

for   accident Eng.  rule,     75 

passenger  injured  in  derailment 
of  train  caused  by  broken  axle; 
railroad  company  not  liable  for 
inevitable  accident Pa.   197 


ACCIDEJ^T —Continued, 

mere  continuance  of  rain  and  snow 
not  such  an  unforeseen  contin- 
gency as  to  relieve  railroad  com- 
pany from  liability  to  passenger 
for  injuries  caused  by  failure  to 
keep  track  in  repair  whereby 
train  was  derailed Tex.  264 

landslide  not  **  an  act  of  God.*'. . 

U.  S.  Sup,  644 

carriers  of  passengers  not  insur- 
ers and  not  liable  for  accidents 

not  caused  by  negligence 

Eng.  rule,  669,  670 

ACTION. 

in  an  action  to  recover  for  injuries 
by  being  struck  by  train  after 
being  put  off  defendant's  train 
at  a  dangerous  place,  it  was  held 
that  the  right  to  recover  did  not 
depend  on  his  showing  right  to 
ride  on  the  train,  but  upon  the 
fact  that  injuries  were  natural 
and  probable  consequence  of  be- 
ing put  off  train  at  such  place.  . 

Pa.     79 

statute  limiting  right  of  recovery 
of  an  employee  does  not  apply 
to  case  of  newsboy  injured  on 

street  car Pa.  133 

where  company  was  empowered 
to  make  railway  and  charge  pas- 
sengers for  conveyance,  and 
there  was  a  provision  that  no  ac- 
tion for  anything  done  or  omit- 
ted to  be  done,  under  the  act, 
could  be  brought  without  twenty 
days'  notice  in  writing,  and 
plaintiff  brought  action  for  in- 
jury sustained  while  a  passen- 
ger, no  notice  was  necessary,  as 
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Campbell  v.  Harris  (Tex.) n3i3 

Reber  v.  Bond  (U.  S.) 680 

Ribs  Injnred-- Street  Car. 

Thirteenth  &  Fifteenth  Street  Pas- 
senger R*y  Co.  V.  Boudrou(Pa.) . .  126 

Ribs  Injured— Train. 

Vicksburg&  Meridian  R.R.  Co.  v. 
Putnam  (U.  S.) 574 

Rivei* — Train  Falling  into. 
San  Antonio  &  Aransas  Pass  R'7 
Co.  V.  Ljnch  (Tex.) 317 

Rounding  Cnrve. 

Germantown  Pa.ssenger  R'y  Co.  v, 
Walling(Pa)  iia 

Dickson  v.  Ridge  Avenue  Passen- 
ger R'y  Co.  (Pa.) ni26 

Runaway  Car. 

Carter  v.  Kansas  City  Cable  R'y 
Co.  (U.  S.) 679 

Rnnan^ay  Team* 

Caveny  v.  Neely  (S.  C.) 244 

Lawrence  v.  Hudson  (Tenn.) 246 

Gallagher  v.  Bowie  (Tex.) 254 

Run  Over  — Engine. 
Oregon  R'y  &  Navigation  Co.  v. 
Egley  (Wash.) 408 

Run  Over  —  Street  Car. 

Butler  V.  Pittsburgh  &  Birming- 
ham Passenger  R'y  Co.  (Pa.). .  .121 

Randall  v.  Frankford,  South wark 
&  Philadelphia  City  Passenger 
R.R.  Co.  (Pa.) 122 

Pittsburgh,  Allegheny  &  Manches- 
ter Passenger  R'y  Co.  v.  Cald- 
well (Pa.) ni22 

West  Philadelphia  Passenger  R'y 
Co.  v.  Gallegher  (Pa.) ni22 

Wrasse  v.  Citizens'  Traction  Co. 
(Pa.) 123 

Philadelphia  Traction  Co.  v.  Or- 
bann  (Pa. ) 133 

Elliott  V.  Newport  Street  R'y  Co. 
(R.  I.) 218 

Run  Over— Train. 

Cumberland  Valley  R.R.  Co.  v. 
Myers  (Pa.) 178 


Missouri,  Kansas  &  Tex.  R'y  Co. 
of  Texas  v.  Rodgers  (Tex.) 289 

Sand  Car — Jumpiko  from. 

Cauley  v.  Pittsburgh^  Cincinnati 
&  St.  Louis  R'y  Co.  (Pa.) n2i5 

'Sealded  —  Explosion. 
Steamboat  New    World   v.   King 
(U.S.) 614 

Seat  in    Car  — failurr    to 

Provide. 

Burton  v.  West  Jersey  Ferry  Co. 
(U.  S.) 568 

Shipper  Injured. 

Cleveland,  Painesville  &  Ashtabula 

R.R.  Co.  V.  Curran  (Ohio) 29 

Missouri,    Kansas    &    Texas   R'y 

Co.  V.  Cook  (Tex.) . .  .n3i3 

Jenkins  v.  Chicago,  Milw.  &  St. 

Paul  R'y  Co.  (Wis.) 562 

Delaware,  Lack.  &  Western  R.R. 

Co.  V.  Ashley  (U.  S.) n65i 

Shipwreek. 

Freeman  v.  Engelmann  Transpor- 
tation Co.  (Wis.) 4^8 

Shoulder  Injured— Street 

Car. 

Geitz  V.  Milwaukee  City  R'y  Co. 
(Wis.) 526 

Shoulder  Injured— Traik. 

Dillingham  v.  Wood  (Tex.) 325 

Vicksburg  &  Meridian  R.R.  Co. 
v.  Putnam  (  U.  S. ) 574 

Sioh  Passenger. 

Lake  Shore  &  Michigan  Southern 
R'y  Co.  v.  Salzman  (Ohio).  16 

Pittsburg  &  Connellsville  R.R. 
Co.  v.  McClurg  (Pa.) 15^ 

Bricker  V.  Philadelphia  &  Reading 
R.R.  Co.  (Pa.) 207 

Side  Injured  —  Street  Car. 

Patterson  v.  Inclined  Plane  R'y 
Co.  (Ohio) 33 

Side  Injured— Train. 

Dillingham  v.  Wood  (Tex.) 325 
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Sight  Xinpaiz>ed— i^BRAii-- 

UBNT. 

Vicksburg  &  Meridian  R.R.  Co. 
V.  Putnam  (U.  S.) 574 

Sitting  on  Ann  of  Seat. 

Smith  V.  Richmond  &  Danville  R. 

R.Co.  (N.  C.) n4 

_  * 

Sleeping  Berth— fall  of. 

Cleveland,  Columbus,  Cincinnati 
&  Indianapolis  R.R.  Co.  v.  Wal- 
rath  (Ohio)   23 

Northern  Pacific  R.R.  Co.  v.  Hess 
(Wash.).; 401 

Pennsylvania  Co.  v.  Roy  (U.S.).  593 

Sleeping  Car — injured  on. 

Cleveland,  Columbus,  Cincinnati 
&  Indianapolis  R.R.  Co.  v.  Wal- 
rath  (Ohio) 23 

Meier  v.  Pennsylvania  R.R.  Co. 
(Pa.) 197 

Norfolk  &  Western  R.R.  Co.  v. 
Lipscomb  (Va.) 375 

Northern  Pacific  R.R.  Co.  v.  Hess 
(Wash.) 401 

Pennsylvania  Co.  v.  Roy  (U.  S.).  .593 

Hughes  V.  Pullman's  Palace  Car 
Co.  (U.S.) 689 

ShnoUng  Car — injured  in. 

^inn  V.  South  Carolina  R'y  Co. 
(S.  C.) 237 

Snowslied  —  Striking  Against. 
launders  v.  Southern  Pacific  Co. 
(Utah) 326 

tpine  Injured — falling  Ob- 

JBCT. 

leveland,  Columbus,  Cincinnati 
&  Indianapolis  R.R.  Co.  v.  Wal- 
rath  (Ohio) 23 

pine  Injnred — Street  car. 
hirteenth  &  Fifteenth  Street  Pas- 
senger R'yCo.v.Boudrou  (Pa.).  .126 
ickson  V.  Ridge  Avenue  Passen- 
ger R»y  Co.  (Pa.) ni26 

>atinental  Passenger  R'y  Co.  v. 
lin  (Pa.) 143 


Spine  Injnred— '^RAi^^- 

McCloskey  v.  Bells  Gap  R.R. 
(Pa.) 314 

Missouri  Pacific  R*y  Co.  v.  John- 
son (Tex.) 264 

Texas  &  Pacific  R'y  Co.  v.  Curry 
(Tex.) n2r)5 

Dillingham  v.  Wood  (Tex.) 325 

Stage  Coaoh  ITpset. 

Talmadge  v.  Zanesville  &  Marys- 

ville  Road  Co.  (Ohio) 7 

Heighway  v.  Voorhees  (Ohio) n7 

McCall  v.  Forsyth  (Pa.) 60 

Tennery  v.  Pippinger  (Pa.) 6r 

Caveny  v.  Neely  (S.  C.) 244 

Lawrence  v.  Hudson  (Tenn.) 346 

Sawyer  v.  Dulany  (Tex.) 254 

Gallagher  v.  Bowie  (Tex.) 254 

Farish  &  Co.  v.  Reigle  (Va.) 344 

Stockton  V.  Bishop  (U.  S.) 567 

Maury  v.  Talmadge  (U.  S.) 655 

Peckv.  Neil(U.  S.) 664 

Stairway — falling  down. 

De  Graf  v.  Seattle  &  Tacoma  Nav- 
igation Co.  (Wa.sh.) 382 

Standing  in  Street  Car. 

Continental  Passenger  R'y  Co.  v. 

Swain  (Pa.) 143 

Whipple    V.     West     Philadelphia 

Passenger  R'y  Co.  (Pa.) 143 

Station — failure  to  Warm. 

Texas  &  Pacific  R'y  Co.  v.  Cor- 
nelius (Tex.) 29; 

Texas  &  Pacific  R'y  Co.  v.  Pierce 
(Tex.) 299 

Station— i^'ju  red  at, 

Stokes  v.  SuflFolk  &  Carolina  R.R. 

Co.  (N.  C.) 5 

Railway   Company   v.    Her  rick 

(Ohio) s 

Skottowe   v.    Oregon  Short  Line, 

etc.,  R'y  Co.  (Ore.) 44 

Mullen  V.  Oregon  Short  Line,  etc., 

R'yCo.  (Ore.) 44 

Gillis  V.  Pennsylvania    R.R.  Co. 

(Pa.) 6r 

Shutt  V.  Cumberland  Valley  R.R. 

Co.  (Pa.) 102 
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Wood  V.  Pennsylvania    R.R.  Co. 

(Pa.) 103 

Baltimore    &    Ohio   R.R.   Co.  v. 

Schwindling  (Pa.) ni03 

Johns  V,   Charlotte,  Columbia   & 

Augusta  R.R.  Co.  (S.  C.) 243 

Hamilton  v.  Texas  &  Pacific  R'y 

Co.  (Tex.) 256 

Texas  &  Pacific  K'y  Co.  v.  Best 

(Tex.) n256 

Gulf,  Colorado   &  Santa  Fe   R'y 

Co.  V.  Butcher  (Tex.) 260 

Texas  &  Pacific  R'y  Co.  v.  Corn- 
stock  (Tex.) 260 

Texas  &  Pacific  R*y  Co.  v.  Brown 

(Tex.) 263 

Gulf,  Colorado  &  Santa   Fe  R'y 

Co.  V.  Glenk  (Tex.) n295 

Hale  V.  Grand  Trunk  R.R.  ( Vt.) .  .328 

Reed  v.  Axtell  (Va.) 346 

Qua  if  e  v.  Chicago  &  Northwestern 

R'y  Co.  (Wis.) 472 

'  Dowd  V.  Chicago,  Milw.  &  St.  P. 

R'y  Co.  (Wis.) 485 

Station  —  Killed  at. 
Pennsylvania    R.R.     Co.   v.   Bell 

(Pa.) ni03 

Matthews    v.   Pennsylvania    R.R. 

Co.  (Pa.) ni04 

Missouri  Pacific  R'y  Co.  v.  Evans 

(Tex.) 263 

Rozwadoskie    v.    International    & 

Great  Northern  R'y  Co.  (Tex.).  .295 
Nichols    V.  Washington,  Ohio    & 

Western  R.R.  Co.  (Va.) n346 

Poling  V.  Ohio  River  R.R.  Co.  (W. 

Va.) 409 

Stealing:  a  Ride. 

Oregon  R'y  &  Navigation  Co.  v. 
Egley  (Wash.) 408 

Steamboat— Injured  on. 

American  Steamship  Co.  of  Phil- 
adelphia V.  Landreth  (Pa.) 105 

Spear  v.  Philadelphia,  Wilmington 
&  Baltimore  R.R.  Co.  (Pa.)   ...105 

De  Graf  v.  Seattle  &  Tacoma  Navi- 
gation Co.  (Wash.) 383 

Freeman  v.  Engelmann  Transpor- 
tation Co.  (Wis.) 498 


Boyce  v.  Anderson  (U.  S.) 567 

Roberts  v.  Graham  (U.  S.) 570 

Steamboat   New   World   v.    King 

(U.  S.) 614 

Dunlap  V.  Steamboat  Reliance  (U. 

S.) 667 

SteamlK>at  laakding^^^- 

JURBD  AT. 

Cherokee  Packet  Co.  ▼.  Hillson 
(Tenn.) 247 

Steps  of  Car—  Riding  on. 

Schwartz  v.  Cincinnati  Street  R'y 
Co.  (Ohio) n4i 

Germantown  Passenger  R'y  Co.  v. 
Walling  (Pa.) 112 

Butler  v.  Pittsburg  &  Birmingham 
Passenger  R'y  Co.  (Pa.)    121 

Randall  v.  Frankford,  Southwark 
&  Philadelphia  City  Passenger 
R.R.  Co.  (Pa.) 122 

West  Philadelphia  Passenger  R'y 
Co.  V.  Gallegher  (Pa.) ni22 

Philadelphia  Traction  Co.  v.  Or- 
bann  (Pa.) 133 

Elliott  V.  Newport  Street  R'y  Co, 
(R.  I) 218 

Fisher  v.  West  Virginia  &  Pitts- 
burg R.R.  Co.  (W.  Va.) 440,459 

Stock  Car— Injured  in. 
Heumphreus  v.  Fremont,  E.  &  M. 

V.  R.  Co.  (S.  Dak.) n245 

Missouri,  Kansas  &  Texas  R'y  Co. 

V.  Cook  (Tex.) n3i3 

Stock  Car— Killed  IK. 
Lawson    v.    Chicago,    St.    Paul, 

Minneapolis  &  Omaha  R'y  Co. 

(Wis.) n562 

Stockman  Injured* 

Cleveland,  Painesville  &  Ashtabula 
R.R.  Co.  v.  Curran  (Ohio)   ....  29 

Meuer  v.  Chicago,  Milwaukee  & 
St.  Paul  R'y  Co.  (S.  Dak.).   . .  245 

Heumphreus  v.  Fremont,  E.  & 
M.  V.  R.  Co.  (S.  Dak.) 0245 

Receivers  of  International  &  Great 
Northern  R'y  Co.  v.  Armstrong 
(Tex.) n3i3 
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CONTRIBUTORY  NEGLIGENCE 
— Continued, 

sleeping  in  dangerous  position 
on  car,  where  there  are  no  facts 
to  justify  the  act,  is  negligence. 
Pa.  156 

where  traveller  puts  his  elbow  or 
arm  out  of  car  window,  without 
qualifjing  circumstances,  it  is 
negligence  in  se;  and  on  such 
facts  it  is  dutj  of  court  to  de- 
clare it  negligence  in  law.  .Pa.  156 

the  fact  that  a  person  at  time  of 
accident  was  riding  in  car  not 
intended  for  passengers  does 
not  raise  legal  presumption  of 
negligence  on  the  plaintiff's 
part Pa.  188 

where  plaintiff  voluntarilj  stood 
on  rear  platform  and  fell  off 
while  train  was  in  motion,  it 
was  error  not  to  charge  con- 
tributorj  negligence Pa.  198 

sick  person,  not  a  passenger,  in- 
jured in  collison  while  in  mail 
car,  guilty  of  negligence  in 
riding  in  car  without  consent 
of  railroad  company.-. Pa.  207 

person  riding  in  baggage  car 
against  rules  of  railroad  com- 
pany killed  in  collision;  com- 
pany not  liable Pa.  315 

declarations  of  person  injured  on 
front  platform  of  train  made 
shortly  after  accident  that  the 
injury  arose  from  his  own  fault, 
properly  left  to  the  jury.  .S.  C.  225 

passenger's  arm  projecting  from 
window  of  car  injured  in  col- 
lision; negligence  for  jury. . . . 
S.  C.  337 

shipper  of  stock  injured  in  de- 
railment of  train  caused  by 
running  over  animal  on  track, 
guilty  of  negligence  in  riding 
in  car  other  than  that  called  for 
in  contract S.  Dak.  245 

intoxicated  person  on  track, 
struck  and  killed  by  train ;  con- 
tributory negligence Tex.  263 


CONTRIBUTORY  NEGLIGENCE 
— Continued* 

person  guilty  of  contributory  neg- 
ligence in  remaining  in  baggage 
car,  he  knowing  it  to  be  more 
dangerous  there  than  in  passen- 
ger car,  and  could  not  recover 
for  injuries  sustained  in  derail- 
ment of  train Tex.  274 

passenger  standing  at  open  door 
of  car  and  hand  injured  by  door 
being  closed,  guilty  of  contrib- 
utory negligence Tex.  280 

rule  of  railway  company  that 
freight  and  passengers  will  be 
carried  on  separate  trains  is 
reasonable,  and  a  party  who,  in 
violation  of  such  rule,  rides  on 
a  freight  train  and  is  injured, 
cannot  recover Tex.  282 

railroad  company  not  liable  for 
death  of  person  riding  on  freight 
train  against  rules,  where  such 
train  was  wrecked Tex.  282 

intoxicated  person  killed  at  sta- 
tion after  alighting  from  train ; 
contributory  negligence. .  .Tex.  295 

passing  between  cars  to  get  to 
warm  car  was  the  proximate 
cause  of  injury  to  passenger  and 
not  the  failure  to  heat  car.  .Tex.  299 

infant  riding  on  footboard  of  en- 
gine injured  in  derailment,  held 
guilty  of  contributory  negli- 
gence   Tex.  322 

person  riding  on  engine  by  per- 
mission of  engineer  and  injured 
in  derailment  not  entitled  to  re- 
cover from  railway  company. . 
Tex.  322 

railway  company  not  liable  for  in- 
juries sustained  by  person  riding 
on  top  of  caboose  by  striking 
against  waterspout Tex.  323 

where  stockman  was  injured  on 
top  of  car  while  attending  to 
cattle,  by  striking  against  snow- 
shed,  it  was  error  to  nonsuit,  as 
question  of  negligence  was  for 
jury Utah,  326 
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BOX   CAK'-Continued, 
freight  train,  guilty  of  contrib- 
utory negligence  in  riding  in 
dangerous  place Okl.    43 

a  person  who  gets  upon  freight 
train,  without  knowledge  of  con- 
ductor and  under  direction  of 
brakeman  goes  into  box  car, 
paying  fare  to  the  brakeman,  is 
not  a  passenger,  but  a  trespasser. 
Okl.    42 

mail  agent  putting  his  head  out  of 
window  of  car  and  struck  and 
killed  by  object  on  track.  .Tex.  290 

shipper  locked  in  box  car  and  in- 
jured by  fire Wis.  562 

BRAKEMAN. 

a  person  who  gets  upon  freight 
train,  without  knowledge  of  con- 
ductor and  under  direction  of 
brakeman  goes  into  box  car, 
paying  fare  to  the  brakeman,  is 
not  a  passenger,  but  a  trespasser. 
Okl.    42 

express  messenger  acting  as 
brakeman  injured  by  sudden 
start  of  train ;  railroad  not  lia- 
ble  Wis.  561 

BRAKE  ROD. 

it  is  competent  under  allegation 
that  defendant's  servant  was  un- 
skillful in  guiding  defendant's 
car,  to  draw  out  of  motorman, 
the  condition  of  brake  rod,  to 

show  defective  appliance 

Wash.  384 

BRIDGE. 

person  falling  into  hole  at  station 
platform  caused  by  short 
plank  of  bridge  across  ditch 
used  as  crossing  place  for  pas- 
sengers  N.  C.      5 

person  falling  frpm  elevated  way 
or  bridge  leading  to  boat  and 
killed Ore.     44 

passenger  injured  in  railroad 
wreck  on  bridge  Ore.     59 

it  was  proper  to  admit  evidence 
in  regard  to  portions  of  railroad 


BRIDGE  -^Continued. 

bridge  not  involved  in  wreck  as 
tending  to  show  unsafe  condi- 
tion of  the  wrecked  part  of  the 
bridge Ore.    59 

passenger's  arm  striking  bridge; 
railroad  not  liable  if  timely 
notice  was  given  of  danger, 
which  plaintiff  might  have 
avoided Pa.  144 

person  killed  by  reason  of  train 
falling  through  bridge  into 
river Tex.  3x7 

evidence  that  about  a  year  after 
accident,  iron  bridge  had  been 
built  to  replace  wooden  bridge 
which  had  broken  down,  inad- 
missible  Tex.  317 

express  agent  injured  by  train  fall- 
ing through  defective  bridge. . 

Tex.  317 

death  of  person  caused  by  wreck 
of  train  in  bridge  disaster. .  Va.  367 

where  defendants  owned  land  with 
canal  and  cuttings  across  the 
same  leading  to  defendants' 
docks,  and  a  person  in  passing 
over  one  of  the  bridges  was 
drowned,  due  to  alleged  im- 
proper condition  of  same,  it  was 
held  that  the  declaration  dis- 
closed no  breach  of  duty 

Cng.  rule,  49s 

where  passenger  while  crossing 
bridge  at  station  was  struck  by 
plank  carried  by  porter,  held 
not  evidence  of  railway  com- 
pany's negligence,  but  question 
should  have  been  left  to  the 
jury Eng.  rule,  492 

where  passenger  had  his  arm  on 
window  sill  of  car  and  was  in- 
jured by  his  arm  coming  into 
contact  with  bridge,  question  of 
negligence  was  for  jury. .  .Wis.  50a 

BUMPER  OF  CAR. 

person  standing  on  bumper  out- 
side platform  of  street  car  and 
injured   in    rear  end  collision 
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CONTRIBUTORY  NEGLIGENCE 
^'Continued, 

person  riding  on  pilot  of  engine 
and  injured  in  collision,  guilty 

of  contributory  negligence 

W.  Va.  473 

where  passenger  had  his  arm  on 
window  sill  of  car  and  was  in- 
jured bj  his  arm  coming  into 
contact  with  bridge,  question  of 
negligence  was  for  Jurj. .  .Wis.  500 

person  leaping  from  freight  train 
to  avoid  accident  in  derail- 
ment of  train Wis.  533 

where  passenger  riding  on  foot- 
board of  open  street  car  was 
struck  by  car  coming  in  oppo- 
site direction,  questions  of  neg- 
ligence were  for  jury Wis.  526 

passenger  riding  on  footboard  of 
open  street  car,  injured  by  col- 
lision with  car  standing  on 
track,  guilty  of  contributory 
negligence,  he  knowing  of  dan- 
gerous position  and  that  there 
were  seats  inside  the  car.  .Wis.  530 

infant  trespasser  injured  on  coal 
train;  railroad  company  not 
liable U.S.  Sup.  644 

where  there  was  conflicting  evi- 
dence as  to  position  of  plaint- 
iff's arm  at  time  of  accident, 
who  was  injured  while  seated  at 
open  window  of  street  car  with 
arm  on  window  sill,  by  coming 
in  contact  with  iron  post  near 
track,  question  properly  sub- 
mitted to  jury 

U.  S.  Circ.  App.  645 

COUNSEL. 

verdict  for  $5,000  reversed  for  im- 
proper remarks  of  counsel  in 
comparing  the  case  at  bar  with 
a  case  in  which  verdict  for  same 
amount  was  rendered Tex.  335 

COUPLING  CARS. 

passenger  sitting  on  arm  of  seat 
in  freight  train  injured  by  bump- 


COUPLING  CARS -^-Continued, 
ing  of  cars  while  being  coupled, 
guilty    of    contributory    negli- 
gence  N.  C.      4 

person  while  assisting  employee  in 
cutting  loose  freight  cars  injured 
by  sudden  jerk  of  train Pa.  178 

passenger  on  train  injured  by  vio- 
lent coupling  of  cars  at  station, 
burden  of  proving  negligence 
on  plaintiff Pa.  214 

COURT. 

the  Supreme  Court  will  not  usu- 
ally interiere  to  reduce  amount 
of  verdict  in  action  not  founded 
on  contract,  where  same  has  had 
sanction  of  jury  and  the  lower 
courts Ohio,     16 

permitting  witness  to  go  upon 
stand  a  second  time,  to  correct 
previous  statement,  is  within 
discretion  of  court Tenn.  247 

personal  examination  of  injured 
party  may  be  ordered  by  court 
when  considered  necessary,  but 
refusal  of  party  to  be  examined 
by  physician  obnoxious  to  him, 
not  ground  for  reversal. .  .Tex.  264 

in  the  courts  of  the  United  States, 
the  judge,  in  submitting  case 
to  jury  may,  at  his  discretion, 
whenever  he  thinks  it  necessary 
to  assist  jury,  comment  upon 
the  evidence  and  express  his 
opinion  upon  the  facts,  and  the 
powers  of  such  courts  are  not 
controlled-  by  statutes  of  States 
forbidding   judges    to   express 

opinion  upon  the  facts 

u.  da  oup.  57^ 

where  a  libel  was  filed,  claiming 
damages  for  injuries  sustained 
on  steamboat  proceeding  from 
Sacramento  to  San  Francisco 
in  California,  case  held  to  be 
within  the  Admiralty  courts  of 
the  United  States. .  .U.  S.  Sup.  614 

CROSSING. 

person  falling  into  hole  at  station 
platform  caused  by  short  plank 
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CABOOSE  —Continued. 

the  fact  that  a  person  at  time  of 
accident  was  riding  in  car  not 
intended  for  passengers,  does 
not  raise  legal  presumption  of 
negligence  on  the  plaintiff's  part 
Pa.  i88 

railway  company  not  liable  for  in- 
juries sustained  by  person  rid- 
ing on  top  of  caboose  by  striking 
against  waterspout Tex.  323 

person  sitting  near  door  and  fall- 
ing from  caboose  of  freight 
train  guilty  of  contributory  neg- 
ligence  Va.  374 

stockman  standing  on  platform 
of  caboose  car  killed  by  train 
coming  in  contact  with  ob- 
struction on  track  and  over- 
turning car. .  .U.  S.  Circ.  App.  651 

passenger  riding  in  caboose  of 
freight  train  injured  by  violent 

"*  jerk  of  train U.  S.  Circ.  680 

CANAL. 

where  tjie  space  between  the  tow- 
ing path  and  footpath  by  the 
side  of  a  canal  had  been  used 
for  carting  and  thus  the  dis- 
tinction between  path  and  land 
had  been  obliterated,  and  a 
person  using  the  path  at  night 
missed  his  way  and  fell  into  the 
canal  and  was  drowned,  it  was 
held  that  the  owners  of  the  land 
were  not  bound  to  fence  the 
canal  and  were  not  liable  for 
accident Eng.  rule,     75 

CARRIER. 

duty  of  carrier  to  take  such  care 
of  sick  passenger  as  is  reason- 
ably practicable,  without  un- 
reasonable delay  of  train,  or 
discomfort  to  other  passen- 
gers  Ohio,     16 

contract  exempting  carrier  from 
liability  for  ipjury  to  passenger 
carried  gratuitously,  governed 
by  law  of  place Ohio,     22 


CPlKKIKK— Continued. 

common  carrier  cannot,  in  Ohio^ 
even  by  express  contract  relieve 
himself  from  liability  for  injuries 
caused  by  his  own  negligence,  or 
that  of  his  servants,  in  the  dis- 
charge of  the  duties  incident  to 
his  employment Ohio,     2t 

carriers  of  passengers  for  hire  do 
not  warrant  roadworthiness  of 
the  cars,  and  are  not  responsi- 
ble for  accident  arising  from 
latent  defect Eng.  rule,  27,  2$- 

but  the  breaking  of  a  bolt  causing 
a  carriage  to  upset,  was  not 
such  an  accident  as  to  warrant 
finding  that  carriage  was  rea- 
sonably fit  for  uae  of  passengers. 
Eng.  rule,     28 

duty  and  liability  oi  a  carrier  as 
to  its  approaches  to  depot,  etc. 
Ore.    4f 

a  carrier  cannot  maintain  action 
against  railroad  company,  either 
at  common  law  or  under  statute, 
for  refusal  to  admit  him  with  his 
carriage  to  station  precincts,  al- 
though public  generally  is  ad- 
mitted   Eng.  rule,    74 

more  care  is  required  of  carrier 
toward  sick  passengers  than 
others,  but  carrier  must  have 
knowledge  of  condition  of  such 
passengers Pa,  156 

where  a  passenger  is  injured, 
without  fault  on  his  part,  a  pre- 
sumption of  negligence  is  raised 
which  throws  upon  carrier  the 
burden  of  showing  the  contrary. 
Pa.  i8<^ 

contract  of  carriage  between  car- 
rier and  passenger  implies  that 
safe  road,  road  worthy  cars,  and 
competent  men  are  furnished  by 
railroad  company Pa.  i8a 

a  common  carrier  cannot  protect 
himself  by  special  contract  from 
liability  for  negligence Pa.  217 

where  company  was  empowered 
to  make  railway  and  charge  pas- 
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CARRIER —C<?«/fVi«^rf. 

sengers  for  conveyance,  and 
there  was  a  provision  that  no 
action  for  anything  done  or 
omitted  to  be  done,  under  the 
act,  could  be  brought  without 
twenty  days'  notice  in  writing, 
and  plaintiff  brought  action  for 
injury  sustained  while  a  passen- 
ger, DO  notice  was  necessary,  as 
action  was  brought  against  com- 
pany as  carriers,  and   not  for 

anything  under  the  act 

Eng.  rule,  332,  376 

it  is  the  duty  of  stage  coach  pro- 
prietor to  employ  competent 
driver  and  of  driver  to  use  ut- 
most care  for  passengers'  safety. 

Tex.  254 

duty  of  carrier  toward  persons  not 

passengers  at  stations Tex.  256 

railway  company,  as  common  car- 
rier, has  right  to  make  reason- 
able rules    for   conducting  its 

business Tex.  282 

Juty  of  stage  coach  proprietors  as 

carrier^  of  passengers Va.  344 

Icgree  of  care  required  of  electric 
street  railway  companies  higher 
than  that  required  of  horse  rail- 
road companies Wash.  384 

dpulatioD  in  contract  exempting 
carrier  from  liability  for  injury 
to  passenger  caused  by  its,  or 
its  servants'  negligence,  void  as 

against  public  policy Wis.  507 

3ntract  of  carriage  is  governed 

by  law  of  place Wis.  507 

lilroad  company  may,  by  con- 
tract, relieve  itself  from  lia- 
bility to  passenger  carried 
gratuitously  for  Injuries  caused 
bj  negligence  of  its  servants, 
but  not  for  gross  negligence  . 

Wis.  546 

rrier  liable  for  failure  to  fur- 
nish bed  clothing  for  passenger 

on  steamboat U.  S.  Sup.  570 

t  error  to  instruct  that  a  rail- 
nray   company  as  a    carrier  of 


CARRIER  --Continued, 
passengers  is  bound  to  keep  its 
track  clear  from  obstructions, 
and  that  cars  on  side  tracks  are 
so  secured  that  they  will  not 
come  on  main  track  to  over- 
throw trains  that  may  come 
along U.  S.  Sup.  585 

a  contract  made  by  passengers 
with  the  agent  of  a  stage  coach 
line  as  to  number  of  passengers 
cannot  be  proved  by  a  passen- 
ger who  entered  the  stage 
coach  at  another  part  of  the 
route  U.S.  Circ.  655 

stage  coach  proprietors  are  bound 
to  use  the  greatest  care  for  t)ie 
safety  of  passengers;  the  least 
neglect  or  want  of  skill  of  the 

driver  makes  them  liable 

U.  S.  Circ.  655,  664 

carriers  of  passengers  not  insurers 
and  not  liable  for  accidents  not 

caused  by  negligence 

Eng.  rule,  669,  670 

duty  of  conductor  and  employees 
on  freight  trains  carrying  pas- 
sengers to  g^ve  to  passengers 
such  attention  and  care  consist- 
ent with  operation  of  such  a 
train  but  not  such  care  as  on 
regular  passenger  trains 

degree  of  care  required  of  con- 
ductor toward  passengers 

U.S.  Circ.  684 

owners  of  sleeping  cars,  while  not 
subject  to  liability  of  common 
carriers,  are  responsible  for  dis- 
charge of  certain  general  duties 
in  exercising  ordinary  and  rea- 
sonable care  toward  patrons. .  . 
U.S.  Circ.  689 

CARRIER  AND  PASSENGER. 

servant  may  maintain  action  for 
loss  of  luggage  although  rail- 
way ticket  was  paid  for  and 
taken  by  master Eng.  rule,     31 

a  clause  in  a  contract  that  the 
company  accepted  no  responsi- 
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CARRIER  AND  PASSENGER  — 
Continued, 
bilitjT  for  the  baggage  did  not 
exempt  the  company  for  dam- 
age caused  by  its  negligence, 
although  the  passenger's  fare 
was  paid  by  others.  .Eng.  rule,     31 

person  having  alighted  from 
street  car  the  relation  of  carrier 
and  passenger  ceased Ore.    60 

CARRIER  OF  GOODS. 

where  goods  were  found  at  end 
of  voyage  to  be  injured  by  oil 
but  there  was  no  direct  evidence 
as  to  how  injury  occurred,  there 
being  no  oil  in  the  cargo,  but 
oil  was  used  for  the  engines,  a 
finding  of  negligence  was  justi- 
fied   Eng.  rule,     28 

while  an  exception  in  a  bill  of  lad- 
ing releasing  shipowner  from 
liability  for  breakage,  leakage 
or  damage  did  not  cover  dam- 
age from  negligence  of  shipper's 
servants,  it  did  shift  the  onus  of 
proof  upon  the  shipper  to  prove 
negligence ^ng-  rule,    38 

common  carriers  may  limit  their 
liability  for  loss  of  goods  by  no- 
tice that  baggage  is  at  passen- 
ger's own  risk Pa.  144 

in  assumpsit  for  non-delivery  of 
horses  it  was  held  that  a  con- 
tract by  railroad  company  limit- 
ing liability  does  not  relieve 
them  as  carriers  from  ordinary 
care  in  performance  of  duty . . . 
Pa.  196 

law  of  carrier  of  passengers  and 
not  carrier  of  goods  applies  to 
case  of  loss  of  slaves  carried  in 
steamboat U.  S.  Sup.  567 

liability  of  common  carrier  of 
goods Eng.  rule,  618,  635-636 

not  just  and  reasonable  for  com- 
mon carrier  to  stipulate  for  ex- 
emption from  responsibility  for 
negligence  of  himself  or  serv- 
ants, the  rule  applying  both  to 
carriers  of  goods  and  carriers  of 


CARRIER  OF  GOOT^S-^Contiuued. 

passengers,  with  especial  force 

to  latter U.  S.  Sup.  624 

CARRIER  OF  PASSENGERS. 

law  of  carrier  of  passengers  and 
not  carrier  of  goods  applies  to 
case  of  loss  of  slaves  carried  in 
steamboat U.  S.  Sup.  567 

not  just  and  reasonable  for  com- 
mon carrier  to  stipulate  for 
exemption  from  responsibility 
for  negligence  of  himself  or 
servants,  the  rule  applying  both 
to  carriers  of  goods  and  carriers  - 
of  passengers,  with  especial 
force  to  latter U.  S.  Sup.  624 

CATTLE  GUARD. 

persons  following  conductor's  di- 
rections as  to  walking  along 
track  after  alighting  from  train, 
falling  into  cattle  guard;  rail- 
road liable Wis.  497 

CHARTER. 

railroad  company  chartered  by 
the  State,  cannot  without  legis- 
lative authority  lease  or  turn 
over  its  road  to  another  com- 
pany and  thereby  exempt  its 
responsibility  for  conduct  of 
road W.  Va.  440 

CLOTHING  CATCHING  ON 
CAR. 

dress  catching  in  door  or  on  plat- 
form of  street  car  as  passenger 
was  leaving  car Ohio,    33 

COAL  TRAIN. 

boy,  six  years  old,  falling  off  coal 
train  and  killed ;  defendant  not 
liable Pa.  21^ 

infant  trespasser  injured  on  coal 
train;  railroad  company  not 
liable U.  S.  Sup.  644 

COLD. 

liability  of  railway  company  for 
failure  to  keep  station  room 
warmed  for  passengers  waiting 
there Tex.  297 
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QOUi  ^Continued. 

when  railway  companj  not  liable 
for  exposure  of  passenger  to 
weather  from  failure  to  open 
depot Tex.  299 

death  of  infant  from  exposure  to 
cold  from  failure  of    railroad 

companj  to  heat  car Tex.  199 

passing  between   cars  to  get  to 

warm  car   was   the  proximate 

cause  of   injury    to  passenger 

and  not  the  failure  to  heat  car. . 

Tex.  399 

:OLD  CAR. 

>ermanent  injury  to  eyes  not  so 
remote  as  not'  to  be  recoverable 
in  action  for  damages  by  pas- 
senger who  contracted  a  cold 
by  reason  of  failure  to  provide 
warm  car U.  S.  Circ.  689 

assenger  contracting  cold  by 
reason  of  cold  condition  of  car. . 
U.S. Circ.  689 

OJLLISION. 

ockman  travelling  on  a  ''drover's 
pass"  is  not  a  gratuitous  passen- 
ger, and  clause  in  pass  exempt- 
ing railroad  company  from 
liability  for  negligence  held  not 
to  relieve  company  from  lia- 
bility to   stockman  injured   in 

:olli8ion Ohio,    39 

rson  riding  on  front  step  of 
treet  car  killed  by  reason  of  the 
ar  leaving  track  owing  to  mis- 
placed switch  and  colliding  with 

nother  car Ohio,    41 

sen^r  injured  by  engine  col- 
ding-  with  cars  at  station;  rail- 
^ad  company  liable  for  accident 
[thoug^h  engine  was  operated 
f  person  •*  learning  the  road" 
ithout  consent  of  engineer. . . 

Ore.    60 

leng-er  in  street  car  with  arm 
sting  on  window  sill  injured 
collision  with  another  car. . . 
Pa.  109 


COLLISION  ^Continued. 

where  passenger  standing  on  rear 
platform  of  street  car  was  in- 
jured in  rear  end  collision,  po- 
sition of  plainti£f  held  not  to 
have  been  cause  of  injury.  .Pa.  X36 

person  standing  on  bumper  out- 
side platform  of  street  car  and 
injured  in  rear  end  collision, 
guilty  of  contributory  negli- 
gence   Pa.  Z36 

passenger  standing  in  street  car 
injured  by  car  running  into 
bumper  at  terminus Pa.  143 

the  fact  that  a  train  was  derailed 
owing  to  running  over  a  cow  on 
the  track,  is  not  sufficient  to  re- 
pel presumption  of  negligence, 
the  carrier  being  bound  to  pro- 
vide against  such  accidents. . . . 
Pa.  180 

sick  person,  not  a  passenger,  in- 
jured in  collision  while  in  mail 
car,  guilty  of  negligence  in  rid- 
ing in  car  without  consent  of 
railroad  company Pa.  207 

person  riding  in  baggage  car 
against  rules  of  railroad  com- 
pany killed  in  collision;  com- 
pany not  liable  Pa.  215 

person  riding  on  free  pass  injured 
in  collision;  railroad  company 
liable Pa.  217 

where  mail  agent  was  injured  in 
collision,  question  of  damages 
should  not  have  been  left  en- 
tirely to  jury,  but  compensatory 
damages  only  should  have  been 
charged Pa.  217 

recovery  cannot  be  had  for  loss  of 
life  of  mail  agent  killed  in  col- 
lision, as  a  mail  agent  is  not  a 
passenger  within  meaning  of  the 
statute  of  1868 Pa.  218 

passenger's  arm  projecting 'from 
window  of  car  injured  in  colli- 
sion; negligence  for  jury.  .S.C.  237 

passenger  thrown  from  hack  due 
to  horses  running  away  and  col- 
liding with  post  in  street.  .S.  C.  244 
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COLLISION  ^Continued, 

shipper  of  stock  injured  in  de- 
railment of  train  caused  bj 
running  over  animal  on  track, 
guilty  of  negligence  in  riding 
in  car  other  than  that  called 
for  in  contract S.  Dak.  245 

passenger  injured  in  derailment 
of  car  caused  by  colliding  with 
cow  on  track;  railroad  com- 
pany liable Tenn.  353 

where  train  was  derailed  by  com- 
ing into  contact  with  cow  on 
track,  the  question  of  negli- 
gence was  for  jury  and  reversi- 
ble  error  to  instruct  that 
defendant  was  negligent  if  it 
permitted  weeds  to  grow  on 
tracl^ Tex,  305 

where  a  pathway  between  freight 
cars  over  a  switch  it  used  by 
patrons  and  employees  with 
knowledge  of  railway  company, 
it  may  be  assumed  that  the 
railway  company  invites  per- 
sons to  use  such  path,  find 
where  the  cars  were,  without 
warning,  run  together  and  a  - 
person  was  crushed,  the  rail- 
way company  was  liable ....  Va.  346 

in  action  to  recover  damages  for 
injury  occasioned  by  collision 
between  two  vessels,  the  ques- 
tion for  jury  was  whether  the 
damage  was  caused  entirely  by 
defendant's  negligence,  or 
whether  plaintiff  himself  con- 
tributed by  his  own  negli- 
gence   Eng.   rule,  358 

where  an  ass,  which  was  fettered, 
was  placed  on  the  highway  by 
plaintiff,  and  a  runaway  horse 
and  wagon  of  defendant  ran 
into  and  killed  the  ass,  plaintiff 
was  entitled  to  recover,  al- 
though it  was  illegal  to  put  the 
animal  on  the  highway,  unless 
such    act   was    the  immediate 

cause  of  the  accident 

Eng.  rule,  359,  4^8, 456 


COLLISION  ~0<i/fVi»««/. 

in  an  action  against  a  railway 
company  for  injuries  sustained 
in  a  collision,  a  plea  that  the 
accident  was  due  in  part  to  the 
negligent  management  of  both 
trains  was  bad  in  form  as 
amounting  to  not  guilty,  and 
in  substance  for  not  showing 
that  the  management  of  plaint- 
iff's train  was  negligent  and  that 
by  ordinary  care  they  would 
have  avoided  the  consequences 

of  defendant's  negligence 

Bng.  rule,  359 

passenger  in  "dummy"  of  cable 
car  struck  by  wheel  of  wagon 
into  which  car  crashed.  .Wash.  397 

passenger  seated  on  motorman's 
stool  on  front  platform  of  street 
car  injured  in  collision  with  an- 
other car Wash.  399 

person  riding  on  pilot  of  engine 
and  injured  in  collision,  guilty 

of  contributory  negligence 

W.  Va.  47» 

passenger  injured  by  reason  of 
derailment  of  train  caused  by 
train  coming  in  contact  with  a 
cow  on  track Wis.  518 

where  passenger  riding  on  foot- 
board of  open  street  car  was 
struck  by  a  car  coming  in  oppo- 
site direction,  questions  of  neg- 
ligence were  for  jury Wis.  526 

passenger  on  street  car  injured  by 
car  colliding  with  hook  and  lad- 
der truck;  carrier  liable.  .Wis.  536 

passenger  riding  on  footboard  of 
open  street  car  injured  by  colli- 
sion with  car  standing  on  track, 
guilty  of  contributory  negli- 
gence, he  knowing  of  danger- 
ous position  and  that  there 
were  seats  inside  the  car.  .Wis.  530 

where  passenger  travelling  On  free 

pass  was    injured  in    collision 

with  freight  train,  question  of 

gross  negligence  was  for  jury. 

Wis.  545 
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DECLARATION  ^Continued, 

untariij  jumped  from  car  and 
instruction  should  have  been 
given  to  disregard  the  count. . 
Va.  376 

accompanying  the  act  done,  and 
tending  to  explain  it,  part  of 
the  res  gesits^  and  admissible 
in  evidence Eng.  rule,  481 

of  stage  coach  driver,  whose  con- 
duct is  not  implicated,  that  the 
coach  was  top-heavj  and  over- 
loaded, not  evidence 

U.   S.   Circ.  655 

the  words  of  an  agent  to  be  evi- 
dence to  charge  the  principal, 
must  be  a  part  of  the  res 
gesta U.  S.  Circ.  655 

DEFECTIVE  APPLIANCE. 

carriers  of  passengers  for  hire  do 
not  warrant  roadworthiness  of 
the  cars,  and  are  not  responsible 
for  accident  arising  from  latent 
defect Eng.  rule,  27,  38 

but  the  breaking  of  a  bolt  caus- 
ing a  carriage  to  upset,  was  not 
such  an  accident  as  to  warrant 
finding  that  carriage  was  rea- 
sonably fit  for  use  of  passen- 
gers  Eng.  rule,    28 

passenger  injured  in  derailment 
of  train  caused  by  broken  axle ; 
railroad  company  not  liable  for 
inevitable  accident Pa.  197 

it  is  competent  under  allegation 
that  defendant's  servant  was 
unskillful  in  guiding  defend- 
ant's car,  to  draw  out  of  motor- 
man,  the  condition  of  brake 
rod,  to  show  defective  appli- 
ance   Wash.  384 

passenger  injured  on  cable  car  by 
reason  of  defective  appliance; 

presumption  of  negligence 

U.  S.  Circ.  679 

DEFECTIVE  RAIL. 

if  break  in  rail  was  caused  by  cold 
weather,  which  could  not  have 
been  discovered  in  time  to  pre- 


DEFECTIVE   KAlL^Continued. 
vent,  and  defective    track    did 
not  contribute    to  it,  railroad 
company  not  liable Tex.  264. 

DEFECTIVE  ROAD. 

stage  coach  proprietor  cannot  re- 
cover from  road  company  for 
defective  road  the  damages 
assessed  against  him  for  injuries 
to  passenger  by  upsetting  of 
stage  coach Ohio,      7 

DEFECTIVE  TRACK. 

employee  riding  as  passenger  in 
baggage  car  with  conductor's 
permission  injured  in  derail- 
ment of  train  caused  by  broken 
rail Pa.  196 

railroad  company  liable  for  in- 
juries sustained  in  derailment 
of  train  due  to  defective  condi- 
tion of  track Pa.  197 

person  on  way  to  station  to  take 
passage  on  train  injured  by  fall- 
ing on  trestle S.  C.  243 

in  action  for  injuries  caused  by 
derailment  of  train,  a  special 
verdict  that  the  track  ties  were 
not  in  good  condition  and  that 
defendant's  negligence  caused 
the  injury  to  plaintiff,  is  fatally 
defective  in  that  the  question 
of  proximate  cause  is  not  sub- 
stantially answered  by  it.  .Wis.  507 

passenger  injured  by  reason  of  car 
being  thrown  from  track  in  con- 
sequence of  worn-out  rail  and 
rotten  cross-ties...  .U.  S.  Sup.  574 

DEFENSE. 

stipulation  in  "  drover's  pass  "  ex- 
empting railroad  company  from 
all  liability  for  negligence,  not 
a  defense  to  action  for  injuries 
to  stockman  caused  by  com- 
pany's negligence Ohio,    29 

if  person's  intoxication  contrib- 
uted to  injury,  as  a  proximate 
cause  thereof,  it  is  a  complete 
bar  to  any  action  to  recover  for 
the  injury W.  Va.  440,  459 
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CONDUCTOR  ^Continued, 

employee  riding  as  passenger  in 
baggage  car  with  conductor's 
permission,  injured  in  derail- 
ment of  train  caused  by  broken 
rail Pa.  196 

person  riding  on  freight  train  with 
conductor's  permission,  know- 
ing it  was  against  rules  of  rail- 
road company,  asstunes  risks  of 
accident Tenn.  ago 

where  person  was  injured  while 
riding  on  tool  car  attached  to 
train,  it  was  error  to  charge 
that  where  conductor  received 
person  as  passenger  such  fact 
made  him  a  passenger. . .  .Tex.  388 

instructions  to  the  effect  that  if 
rule  forbidding  persons  riding 
on  freight  trains  was  habitually 
violated  by  defendant's  officers, 
the  same  may  be  considered  dis- 
pensed with  are  correct,  but 
conductor  has  no  authority  to 
relax  rule Tex.  317 

intoxicated  person  riding  on  plat- 
form of  train ;  duty  of  conductor 
after  notice  of  person's  condi- 
tion  W.  Va.  440,  459 

persons  following  conductor's  di- 
rections as  to  walking  along 
track  after  alighting  from  train, 
falling  into  cattle  guard;  rail- 
road liable Wis.  497 

degree  of  care  required  of  con- 
ductor toward  passengers 

•  ...•••••••••••. .u.  o.  ^irc.  004 

CONNECTING  CARRIER. 

person  riding  on  construction 
train  run  by  contractors  build- 
ing a  railroad,  injured  in  derail- 
ment; contractors  not  liable 
unless  accident  directly  due  to 
their  negligence U.  S.  Sup.  638 

CONTINUATION. 

action  for  damages  for  negligence 
brought  against  receiver  within 
twelve  months  after  injury  may 
be  prosecuted  against  railroad 


CONTINUATION  -^Continued, 
company  by  making  it  a  party 
to  suit  after  receiver's  discharge. 
Tex.  260 

CONTRACT. 

where  plaintiff  sold  mnles  to  an 
agent  of  the  Confederate  gov- 
ernment, at  a  reduced  price, 
for  the  purposes  of  the  said  gov- 
ernment, contract  was  against 
public  policy  and  no  recovery 
could  be  had  on  a  bond  for  the 
payment  of  purchase  money. . 
-  N.  C.       7 

the  Supreme  Court  will  not  usu- 
ally interfere  to  reduce  amount 
of  verdict  in  action  not  founded 
on  contract,  where  same  has 
had  sanction  of  jury  and  the 
lower  courts Ohio,     16 

exempting  carrier  from  liability 
for  injury  to  passenger  carried 
gratuitously,  governed  by  law 
of  place Ohio,     2a 

common  carrier  cannot,  in  Ohio, 
even  by  express  contract  re- 
lieve himself  from  liability  for 
injuries  caused  by  his  own  neg- 
ligence, or  that  of  his  servants, 
in  the  discharge  of  the  duties 

incident  to  his  employment 

Ohio,    aa 

stipulation  in  ** drover's  pass" 
exempting  railroad  company 
from  all  liability  for  negli- 
gence, not  a  defense  to  action 
for  injuries  to  stockman  caused 

by  company's  negligence 

Ohio,     29 

as  to  validity  of  stipulation  in 
drover's  pass  exempting  rail- 
road company  from  all  liability 
for  negligence Ohio,     29 

a  clause  in  a  contract  that  the  com- 
pany accepted  no  responsibility 
for  the  baggage  did  not  exempt 
the  company  for  damage  caused 
by  its  negligence,  although  the 
passenger's  fare  was  paid  by 
others Eng.  rule,    31 
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CONTRACT— C<?ii/rii«e</. 

contract  of  carriage  between  car- 
rier and  passenger  implies  that  - 
safe  road,  roadworthj  cars,  and 
competent  men  are   furnished 

bj  railroad  companj Pa.  i8o 

in  assumpsit  for  non-delivery  of 
horses  it  was  held  that  a  con- 
tract bj  railroad  companj  lim- 
iting liabilitj  does  not  relieve 
them  as  carriers  from  ordinary 
care  in  performance  of  duty . . . 

Pa.  196 

stipulation  limiting  liability  does 
not  relieve  carrier  for  actual 
negligence  by  himself  or  serv- 
ants   Pa.  210 

t  common  carrier  cannot  protect 
himself  by  special  contract  from 

-  liability  for  negligence Pa.  317 

ihipper  of  stock  injured  on  train ; 
contract  limiting  liability, valid. 

S.  Dak.  345 

hipper  of  stock  injured  in  derail- 
ment of  train  caused  by  run- 
ning over  animal  on  track, 
guilty  of  negligence  in  riding 
in  car  other  than  that  called  for 

in  contract S.  Dak.  245 

erson  accepting  free  pass  is  bound 
by  its  conditions  whether  he  ac- 
tually read  them  or  not.  .Wash.  401 
ipulation  in  contract  exempting 
carrier  from  liability  for  injury 
to  passenger  caused  by  its,  or  its 
servants'   negligence,    void    as 

against  public  policy Wis.  507 

>ntract  of  carriage  is  governed 

by  law  of  place Wis.  507 

ilroad  company  may,  by  con-  ' 
tract,  relieve  itself  from  liability 
to  passenger  carried  gratui- 
tously for  injuries  caused  by 
oegligpence  of  its  servants,  but 
not  for  gross  negligence.  .Wis.  546 
te  of  English  cases  relating  to 
'ree  passes  and  exemption  of 
rarrier  from  liability  to  passen- 
gers for  injuries  caused  by  neg- 
igence  of  servants.  .Eng.  rule,  551 


CONTRACT — Contin  ued. 

made  by  passengers  with  the  agent 
of  a  stage  coach  line  as  to  num- 
ber of  passengers  cannot  be 
proved  by  a  passenger  who  en- 
tered the  stage  coach  at  another 
part  of  the  route U.  S.  Circ.  655 

CONTRIBUTORY  NEGLIGENCE. 
See  also  Nboligknce. 

passenger  standing  on  rear  plat- 
form of  freight  train  without 
holding  to  anything,  guilty  of 
negligence  precluding  recovery 
for  injury  sustained  by  sudden 
start  of  train N.  C.       i 

question  should  have  been  sub- 
mitted to  jury  where  passenger 
on  freight  train,  riding  in  ca- 
boose, seats  being  provided, 
was  injured  by  sudden  jerk  of 
train N.  C.      3 

where  passenger  induces  driver 
of  stage  coach  to  deviate  from 
the  usual  course  and  coach  is 
upset,  recovery  cannot  be  had 
for  injuries  sustained  by  passen- 
ger   Ohio,      7 

where  plaintiff,  on  assurance  that 
train  was  late,  crossed  track 
at  station,  but  the  train  being 
on  time  he  was  struck  and  in- 
jured by  the  train,  it  is  compe- 
tent to  rebut  contributory  neg- 
ligence, to  introduce  declara- 
tions of  strangers  made  in 
plaintiff's  presence,  that  train 
was  late Ohio,      8 

passenger  boarding  platform, 
knowing  condition  of  car,  and 
falling  from  rear  platform  of 
street  car,  not  entitled  to  re- 
cover  Ohio,    40 

it  is    not    negligence   per  se    to 
stand  on  the  step  of  a  street  car. 
Ohio,    41 

riding  on  platform  of  street  car 
is  not  negligence  as  matter  of 
law,  but  is  for  jury Ohio,    41 

person  injured  by  sudden  start  of 
train  while  riding  in  box  car  of 
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CONTRIBUTORY  NEGLIGENCE 
— Continued, 

freight  train,  guilty  of  contribu- 
tory negligence  in  riding  in 
dangerous  place Okl.    4a 

where  a  passenger  sitting  at  an 
open  window  of  a  car  with  his 
elbow  slightly  extended  out- 
side the  window  was  injured  by 
a  stick  of  wood  falling  through 
window,  it  was  error  to  non- 
suit, the  facts  being  for  jury  to 
determine Ore.    50 

person  alighting  from  street  car, 
walking  around  rear  of  car  and 
in  attempting  to  cross  track, 
struck  by  car  on  other  track, 
guilty  of  contributory  negli- 
gence   Ore.    60 

where  a  person,  by  permission  of 
driver  of  defendant's  cart,  but 
without  defendant's  authority, 
rode  in  the  cart,  and  was  injured 
by  being  thrown  out,  action  did 
not  lie  against  owner  of  cart. . . 
Eng.  rule,  76,  77,  78 

where  person  walking  to  station 
on  railroad  track  was  struck  by 
train,  the  question  of  negligence 
was  properly  for  jury Pa.  i03 

passenger  walking  to  end  of  sta- 
tion platform,  although  warned 
of  danger,  struck  and  killed  by 
train,  guilty  of  contributory 
negligence Pa.  103 

passenger  struck  and  killed  by 
train  while  he  was  on  station 
platform,  guilty  of  contributory 
negligence  in  standing  too  near 
to  track Pa.  Z04 

it  is  not  negligence /«r  j^for  pas- 
senger to  rest  his  arm  on  win- 
dow sill  of  street  car Pa.  109 

for  a  passenger  to  voluntarily  put 
his  arm  or  elbow  outside  the 
window  of  a  street  car,  is  negli- 
gence fer  se Pa.  109 

where  there  is  conflicting  evidence 
as  to  position  of  plaintiff's  arm 
at  window  sill  of    street   car, 


CONTRIBUTORY  NEGLIGENCE 
— Continued, 

question  of  negligence  is  for 
jury Pa.  109 

where  a  passenger  standing  on 
step  of  front  platform  of  street 
car,  fell  or  was  pushed  from 
platform  as  car  was  rounding  a 
curve,  and  was  killed,  ques- 
tions of  negligence  were  for 
jury Pa.  iia 

it  is  not  negligence  /^r  se  for  a 
person  to  stand  on  front  plat- 
form of  crowded  street  car . .  Pa.  i  la 

where  a  passenger,  while  sitting 
on  driver's  stool  on  front  plat- 
form of  street  car  was  thrown 
off  car  as  same  was  turning 
switch  and  killed,  judgment  of 
nonsuit  was  proper Pa.  i3o 

boy  riding  on  step  of  front  plat- 
form of  street  car  struck  by  ob- 
ject near  track Pa.  lai 

it  is  not  contributory  negligence 
fer  se  to  ride  on  step  of  front 
platform  of  crowded  street  car 
without  objection  by  driver  or 
conductor Pa.  122 

not  negligence  to  stand  upon  rear 
platform  of  street  car,  unless 
person  warned  of  danger. . .  Pa.  136 

person  may  recover,  though  not 
using  due  care,  if  his  negli- 
gence was  not  cause  of  accident. 
Pa.  ia6 

person  standing  on  bumper  out- 
side platform  of  street  car  and 
injured  in  rear  end  collision, 
guilty  of  contributory  negli- 
gence   Pa.  ia6 

if  defendant,  by  exercise  of  rea- 
sonable care,  could  have  avoided 
injury  to  plaintiff,  he  is  not  ex- 
cused by  the  tatter's  negli- 
gence  Eng.  rule,  130 

passenger's  arm  striking  bridge; 
railroad  not  liable  if  timely  no- 
tice was  given  of  danger,  which 
plaintiff  might    have  avoided. 

P».  144 
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CONTRIBUTORY  NEGLIGENCE 
— Continued. 

sleeping  in  dangerous  position 
on  car,  where  there  are  no  facts 
to  jnstifj  the  act,  is  negligence. 

Pa.  156 

where  traveller  puts  his  elbow  or 
ann  out  of  car  window,  without 
qnalifjing  circumstances,  it  is 
negligence  in  se;  and  on  such 
facts  it  is  dutj  of  court  to  de- 
clare it  negligence  in  law.  .Pa.  156 
the  fact  that  a  person  at  time  of 
accident  was  riding  in  car  not 
intended  for  passengers  does 
not  raise  legal  presumption  of 
negligence    on    the    plaintiff's 

part Pa.  188 

irhere  plaintiff  voluntarily  stood 
on  rear  platform  and  fell  off 
while  train  was  in  motion,  it 
was  error  not  to  charge  con- 
tributory negligence Pa.  198 

ick  person,  not  a  passenger,  in- 
jured in  collison  while  in  mail 
car,  guilty  of  negligence  in 
riding  in  car  without  consent 

of  railroad  company. -. Pa.  307 

erson  riding  in  baggie  car 
against  rules  of  railroad  com- 
pany killed  in  collision;  com- 
pany not  liable Pa.  315 

^clarations  of  person  injured  on 
front  platform  of  train  made 
shortly  after  accident  that  the 
injury  arose  from  his  own  fault, 
properly  left  to  the  jury.  .S.  C.  235 
ssenger's  arm  projecting  from 
window  of  car  injured  in  col- 
lision; negligence  for  jury 

S.C.  237 

pper  of  stock  injured  in  de- 
-allment  of  train  caused  by 
unning  over  animal  on  track, 
^ilty  of  negligence  in  riding 
a  car  other  than  that  called  for 

a  contract S.  Dak.  245 

>xicated  person  on  track, 
truck  and  killed  by  train;  con- 
ributory  negligence Tex.  263 


CONTRIBUTORY  NEGLIGENCE 
^'Continued, 

person  guilty  of  contributory  neg- 
ligence in  remaining  in  baggage 
car,  he  knowing  it  to  be  more 
dangerous  there  than  in  passen- 
ger car,  and  could  not  recover 
for  injuries  sustained  in  derail- 
ment of  train Tex.  274 

passenger  standing  at  open  door 
of  car  and  hand  injured  by  door 
being  closed,  guilty  of  contrib- 
utory negligence Tex.  280 

rule  of  railway  company  that 
freight  and  passengers  will  be 
carried  on  separate  trains  is 
reasonable,  and  a  party  who,  in 
violation  of  such  rule,  rides  on 
a  freight  train  and  is  injured, 
cannot  recover Tex.  282 

railroad  company  not  liable  for 
death  of  person  riding  on  freight 
train  against  rules,  where  such 
train  was  wrecked Tex.  282 

intoxicated  person  killed  at  sta- 
tion after  alighting  from  train ; 
contributory  negligence. .  .Tex.  295 

passing  between  cars  to  get  to 
warm  car  was  the  proximate 
cause  of  injury  to  passenger  and 
not  the  failure  to  heat  car. .  Tex.  299 

infant  riding  on  footboard  of  en- 
gine injured  in  derailment,  held 
guilty  of  contributory  negli- 
gence   Tex.  322 

person  riding  on  engine  by  per- 
mission of  engineer  and  injured 
in  derailment  not  entitled  to  re- 
cover from  railway  company .  . 
Tex.  322 

railway  company  not  liable  for  in- 
juries sustained  by  person  riding 
on  top  of  caboose  by  striking 
against  waterspout Tex.  323 

where  stockman  was  injured  on 
top  of  car  while  attending  to 
cattle,  by  striking  against  snow- 
shed,  it  was  error  to  nonsuit,  as 
question  of  negligence  was  for 
jury Utah,  326 
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CONTRIBUTORY  NEGLIGENCE 
—  Continued, 

passenger  falling  from  platform  of 
moving  train  not  entitled  to  re- 
cover where  he  voluntarily  occu- 
pied such  position  on  the  train. 

Vt.  331 

where  a  passenger,  while  a  lamp 
was  being  trimmed  at  a  station, 
walked  out  in  the  dark  to  the 
end  of  the  platform,  fell  off  and 
was  injured,  she  was  guilty  of 
contributory  negligence Va.  346 

person  injured  by  negligence  of 
another,  not  willful  or  inten- 
tional, cannot  recover  where  his 
own  negligence  contributed  to 
the  injury,  if  but  for  such  con- 
tributory negligence  the  injury 
would  not  have  happened . .  Va.  354 

where  plaintiff  while  sitting  with 
his  arm  protruding  outside  the 
open  window  of  railroad  car  in 
rapid  motion,  was  struck  by 
some  wood  near  track,  it  was 
held  that  protrusion  of  his  arm 
from  open  window  was  contrib- 
utory negligence Va.  354 

in  action  to  recover  damages  for 
injury  occasioned  by  collision 
between  two  vessels,  the  ques- 
tion for  jury  was  whether  the 
damage  was  caused  entirely  by 
defendant's  negligence,  or 
whether  plaintiff  himself  con- 
tributed by  his  own  negligence. 
Eng.  rule,  358 

where  a  person  riding  on  high- 
way is  injured  by  an  obstruc- 
tion, he  cannot  recover  damages 
where  it  appears  that  he  was 
riding  with  great  violence  and 

want  of  ordinary  care 

Eng.  rule,  358 

the  general  rule  of  law  is  that  al- 
though there  may  have  been 
negligence  on  the  part  of  plaint- 
iff, yet  unless  he  could  by  the 
exercise  of  ordinary  care  have 
avoided    the    consequences    of 


CONTRIBUTORY  NEGLIGENCE 
— Continued. 

the  defendant's  negligence,  he 

is  entitled  to  recover 

Eng.  rule,  358,  359,  457 

person  sitting  near  door  and  fall- 
ing from  caboose  of  freight 
train,  guilty  of  contributoiy 
negligence Va.  374 

person  riding  on  engine  by  invi- 
tation of  engineer  and  injured ; 
railroad  company  not  liable. . 

Va.  375 

passenger  on  steamboat  walking 
on  unprotected  stairway  and 
thrown  down  by  jar  of  boat  as 
the  vessel  was  making  a  land- 
ing, guilty  of  contributory  neg- 
ligence  Wash.  38a 

riding  on  footboard  of  crowded 
open  street  car,  without  objec- 
tion from  defendant's  servants, 
not  contributory  negligence. . . 
Wash.  384 

riding  on  front  platform  of  street 
car  is  not  negligence  /er  se. .. 
Wash.  399 

passenger  injured  by  fail  of  upper 
berth  in  emigrant  car;  burden 
to  establish  contributory  negli- 
gence on  defendant Wash.  401 

plaintiff  need  not  aver  he  was  not 
guilty  of  contributory  negli- 
gence, burden  of  proof  being 
upon  defendant W.  Va.  420,  435 

it  is  legal  negligence  for  a  passen- 
ger to  ride  in  fast-going  coach, 
with  his  arm  protruding  out  of 
window W. Va.  420,  435 

but  to  rest  the  arm  upon  the 
window  sill,  is  not  negligence 
^er  se W.  Va.  430 

intoxicated  person  falling  from 
platform  of  car,  guilty  of  con- 
tributory negligence.  W.Va.  440, 459 

if  person's  intoxication  contrib- 
uted to  injury,  as  a  proximate 
cause  thereof,  it  is  a  complete 
bar  to  any  action  to  recover  for 
the  injury W.Va.  440,  459 
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person  riding  on  pilot  of  engine 
and  injured  in  collision,  guilty 

of  contributory  negligence 

W.  Va.  473 

where  passenger  had  his  arm  on 
window  sill  of  car  and  was  in- 
jured by  his  arm  coming  into 
contact  with  bridge,  question  of 
negligence  was  for  jury. .  .Wis.  500 
person  leaping  from  freight  train 
to  avoid  accident  in  derail- 
ment of  train Wis.  533 

where  passenger  riding  on  foot- 
board of  open  street  car  was 
struck  by  car  coming  in  oppo- 
site direction,  questions  of  neg- 
ligence were  for  jury Wis.  526 

passenger  riding  on  footboard  of 
open  street  car,  injured  by  col- 
lision with  car  standing  on 
track,  guilty  of  contributory 
negligence,  he  knowing  of  dan- 
gerous position  and  that  there 
were  seats  inside  the  car.  .Wis.  530 
of  ant  trespasser  injured  on  coal 
train;    railroad    company     not 

liable U.  S.  Sup.  644 

rbere  there  was  conflicting  evi- 
dence as  to  position  of  plaint- 
iff's arm  at  time  of  accident, 
who  was  injured  while  seated  at 
open  window  of  street  car  with 
arm  on  window  sill,  by  coming 
In  contact  with  iron  post  near 
track,  question  properly  sub- 
mitted to  juiy 

U.  S.  Circ.  App.  645 

3UNSEL. 

rdict  for  $5,000  reversed  for  im- 
proper remarks  of  counsel  in 
comparing  the  case  at  bar  with 
I  case  in  which  verdict  for  same 
iznount  was  rendered Tex.  325 

>UPLING  CARS. 

(seng^er  sitting  on  arm  of  seat 
n  f  reig^ht  train  injured  by  bump- 


COUPLING  CARS  ^Continued. 
ing  of  cars  while  being  coupled, 
guilty    of    contributory    negli- 
gence  N.  C.      4 

person  while  assisting  employee  in 
cutting  loose  freight  cars  injured 
by  sudden  jerk  of  train Pa.  178 

passenger  on  train  injured  by  vio- 
lent coupling  of  cars  at  station, 
burden  of  proving  negligence 
on  plaintiff Pa.  314 

COURT. 

the  Supreme  Court  will  not  usu- 
ally interfere  to  reduce  amount 
of  verdict  in  action  not  founded 
on  contract,  where  same  has  had 
sanction  of  jury  and  the  lower 
courts Ohio,     16 

permitting  witness  to  go  upon 
stand  a  second  time,  to  correct 
previous  statement,  is  within 
discretion  of  court Tenn.  247 

personal  examination  of  injured 
party  may  be  ordered  by  court 
when  considered  necessary,  but 
refusal  of  party  to  be  examined 
by  physician  obnoxious  to  him, 
not  ground  for  reversal. .  .Tex.  264 

in  the  courts  of  the  United  States, 
the  judge,  in  submitting  case 
to  jury  may,  at  his  discretion, 
whenever  he  thinks  it  necessary 
to  assist  jury,  comment  upon 
the  evidence  and  express  his 
opinion  upon  the  facts,  and  the 
powers  of  such  courts  are  not 
controlled,  by  statutes  of  States 
forbidding   judges    to   express 

opinion  upon  the  facts 

.u.d.  oup.  574 

where  a  libel  was  filed,  claiming 
damages  for  injuries  sustained 
on  steamboat  proceeding  from 
Sacramento  to  San  Francisco 
in  California,  case  held  to  be 
within  the  Admiralty  courts  of 
the  United  States. .  .U.  S.  Sup.  614 

CROSSING. 

person  falling  into  hole  at  station 
platform  caused  by  short  plank 
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CKOSSIJ^G  ^Continued. 

of  bridge  across  ditch  used  as 
crossing  place  for  passengers. 

N.C. 

condition  of  crossing  at  time  of 
accident,  whether  thronged 
with  people  or  otherwise,  is  a 
material  circumstance,  and  evi- 
dence as  to  such  condition  is 
competent Ohio, 


8 


CROSSING  TRACK. 

where  plainti£f,  on  assurapce  that 
train  was  late,  crossed  track  at 
station,  but  the  train  being  on 
time  he  was  struck  and  injured 
by  the  train,  it  is  competent  to 
rebut  contributory  negligence, 
to  introduce  declarations  of 
strangers  made  in  plaintiff's 
presence,  that  train  was  late. . . 
Ohio,      8 

person  alighting  from  street  car, 
walking  around  rear  of  car  and 
in  attempting  to  cross  track, 
struck  bj  car  on  other  track, 
guilty  of  contributory  negli- 
gence   Ore.    6o 

CROWD. 

where  a  person,  not  a  passenger, 
was  injured  by  the  breakdown 
of  a  station  platform  due  to  a 
large  crowd  of  persons  gath- 
ered to  welcome  a  distinguished 
visitor,  railroad  company  not 
liable Pa.    6i 

CURTAINS. 

pulling  down  window  curtains  of 
cable  car  for  protection  against 

weather,  not  negligence 

. . .  U.  S.  Circ.  674 
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DAMAGES. 

the  Supreme  Court  will  not  usu- 
ally interfere  to  reduce  amount 
of  verdict,  in  action  not  founded 
on  contract,  where  same  has 
had  sanction  of  jury  and  the 
lower  courts Ohio,    16 


DAMAGES— Continmed. 

railroad  company  liable  for  ex- 
emplary damages  for  act  of 
servant,  done  within  scope  of 
authority,  where  the  plaintiff 
would  have  such  right  against 
servant  if  suit  was  against  him 
instead  of  the  company Pa.     79 

where  it  is  not  shown  that  tort 
was  committed  willfully  or  ma- 
liciously, question  of  exemplary 
damages  should  not  be  submit- 
ted  Pa.  133 

in  action  for  damages  for  injuries 
proof  cannot  be  given  of  dam- 
ages not  immediately  resulting 
from  injury,  unless  specially 
laid Pa.  144 

proper  measure  of  damages  Is 
pecuniary  loss  suffered,  but  not 
for  distress  of  mind Pa.  210 

evidence  as  to  dependence  of  in- 
fant plaintiffs  on  their  grand- 
parents irrelevant  where  the 
measure  of  damages  is  the  pe- 
cuniary loss  of  plaintiffs  by 
death  of  their  parent Pa.  aio 

person  killed  in  railroad  wreck; 
erroneous  instruction  as  to 
damages Pa.  aio 

where  mail  agent  was  injured  in 
collision;  question  of  damages 
should  not  have  been  left  en- 
tirely to  jury,  but  compensatory 
damages  only  should  have  been 
charged Pa.  317 

an  instruction  to  consider  pain 
and  suffering  and  permanent  in- 
jury is  sufficiently  definite  on 
the  question  of  damages . .  Tenn.  247 

verdict  for  t>4f35o  excessive,  where 
old  lady  7a  years  old,  was  struck 
by  box  on  landing  stage,  break- 
ing her  leg Tenn.  247 

where  stage  coach  is  so  carelessly 
driven  by  drunken  driver  and  is 
upset  and  a  female  passenger  is 
so  injured  that  a  miscarriage  re- 
sults, carrier  liable  for  all  im- 
mediate results  of  injuiy.  .Tex.  254 
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EVIDENCE  -^Continued. 

mail  agent  injured  in  derailment 
of  train;  evidence  of  condition 
of  track  other  than  at  place  of 
accident  not  admissible.  .N.  C.      4 

where  plaintiff,  on  assurance  that 
train  was  late,  crossed  track  at 
station,  but  the  train  being  on 
time  he  was  struck  and  injured 
bj  the  train,  it  is  competent  to 
rebut  contributorj  negligence, 
to  introduce  declarations  of 
strangers  made  in  plaintiff's 
presence,  that  train  was  late. . 
Ohio,      8 

condition  of  crossing  at  time  of 
accident,  whether  thronged  with 
people  or  otherwise,  is  a  mate- 
rial circumstance,  and  evidence 
as  to  such  condition  is  compe- 
tent  Ohio,      8 

a  declaration  made  bj  plaintiff  as 
he  left  his  house  that  he  was  go- 
ing to  a  station  of  defendant,  is 
competent  evidence  to  establish 
character  as  passenger. .  .Ohio,      8 

where  an  injury  is  alleged  to  have 
arisen  from  improper  c  o  n- 
struction  of  railway,  the  fact  of 
its  having  given  way  is  prima 
facie  evidence  of  its  insuffi- 
ciency  Eng.  rule,    a8 

where  goods  were  found  at  end  of 
voyage  to  be  injured  by  oil,  but 
there  was  no  direct  evidence  as 
to  how  injury  occurred,  there 
belAg  no  oil  in  the  cargo,  but 
oil  was  used  for  the  engines,  a 
finding  of  negligence  w^as  jus- 
tified   Eng.  rule,     28 

it  was  proper  to  admit  evidence  in 
regard  to  portions  of  railroad 
bridge  not  involved  in  wreck  as 
tending  to  show  unsafe  condi- 
tion of  the  wrecked  part  of  the 
bridge Ore.    59 

where  a  train  left  the  track  owing 
to  the  soil  having  been  washed 
away  by  an  extraordinary  fall  of 
rain,  it  was  held  that  verdict  for 


EVIDENCE  —Continued, 

plaintiff,  in  action  alleging  de- 
fective condition  of  track,  was 
against  evidence,  as  there  was 
nothing  to  show  knowledge  of 
condition  by  railroad  company. 
Eng.  rule,    73 

declarations  of  captain  of  vessel, 
made  after  accident,  as  to  place 
of  accident  being  dangerous, 
erroneously  admitted,  same  not 
being  part  of  the  res  gestce . .  Pa.  105 

where  a  passenger  was  killed  in 
an  explosion  on  a  steamboat,  it 
was  erroneous  to  g^ve  binding 
instruction  for  defendants,  the 
accident  raising  a  presumption 
of  negligence  which  it  was  for 
defendants  to  rebut,  and 
whether  evidence  was  sufficient 
to  overcome  presumption  was 
for  jury Pa.  105 

where  there  is  conflicting  evi- 
dence as  to  position  of  plaintiff's 
arm  at  window  sill  of  street  car, 
question  of  negligence  is  for 
jury Pa.  109 

not  error  to  permit  evidence  that 
immediately  after  accident  de- 
fendant had  taken  plaintiff  to 
hotel  and  procured  medical  aid. 
Pa.  144 

evidence  as  to  dependence  of  in- 
fant plaintiffs  on  their  grand- 
parents irrelevant  where  the 
measure  of  damages  is  the  pe- 
cuniary loss  of  plaintiffs  by 
death  of  their  parent Pa.  a  10 

declarations  of  person  injured  on 
front  platform  of  train  made 
shortly  after  accident  that  the 
injury  arose  from  his  own  fault 
properly  left  to  the  jury.  .S.  C.  225 

proof  that  passenger  has  been  in- 
jured is  prima  facie  evidence 
of  negligence  which  defendant 
must  rebut S.  C.  225 

evidence  as  to  general  reputation 
of  bad  condition  of  railroad 
track,  admissible  to  show  knowl- 
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DAMAGES — Continued, 

mating  duration  of    plaintiff's 
life,  etc U.  S.  Sup.  574 

error  to  permit  plaintiff  to  give 
number  and  ages  of  his  children, 
as  plaintiff  being  entitled  only 
to  compensatory  damages,  such 
evidence  was  irrelevant  and  cal- 
culated to  prejudice  jury 

U.  S.  Sup.  593 

verdict  for  $3,000  for  breaking  of 
passenger's  arm  while  resting 
on  window  sill  of  street  car  by 
coming  into  contact  with  post 

near  track,  not  excessive 

U.S.  Circ,  App.  645 

injured  person  entitled  to  exem- 
plary damages  where  great  reck- 
lessness of  driver  of  stage  coach 
caused  injury U.S.  Circ.  664 

permanent  injury  to  eyes  not  so 
remote  as  not  to  be  recoverable 
in  action  for  damages  by  passen- 
ger who  contracted  a  cold  by 
reason  of  failure  to  provide 
warm  car U.  S.  Circ.  689 

DANGER. 

duty  of  driver  of  stage  coach  to 
caution  passengers  when  coach 
is  about  to  pass  over  road  at- 
tended with  danger 

•    •••• ,,,mmm,Xj»       O.      k<»irC.       O^^ 

DANGEROUS  ARTICLE. 

railroad  company  not  liable  for 
passenger  injured  by  careless 
acts  of  other  passengers,  one  of 
whom  carried  combustibles 
which  became  ignited  and 
burned  plaintiff Tex.  325 

DANGEROUS  PLACE. 

in  an  action  to  recover  for  injuries 
by  being  struck  by  train  after 
being  put  off  defendant's  train 
at  a  dangerous  place,  it  was  held 
that  the  right  to  recover  did  not 
depend  on  his  showing  right  to 
ride  on  the  train,  but  upon  the 
fact  that  injuries  were  natural 


DANGEROUS  P  LACE —Coniimued^ 

and  probable  consequence  of  be- 
ing put  off  train  at  such  place. 

Pa.    79 

before  passing  through  dangerous 

place,    driver    of    stage    coach 

bound  to  notify  passengers,  that 

they  may  alight Eng.  rule,  149 

DANGEROUS  POSITION. 

passenger  sitting  on  arm  of  seat 
in  freight  train  injured  by 
bumping  of  cars  while  being 
coupled,  guilty  of  contributory 
negligence N.  C.      4 

person  injured  by  sudden  start  of 
train  while  riding  in  box  car  of 
freight  train,  guilty  of  contrib- 
utory negligence  in  riding  in 
dangerous  place Okl.     4a 

where  a  passenger  while  sitting 
on  driver's  stool  on  front  plat- 
form of  street  car  was  thrown 
off  car  as  same  was  turning 
switch  and  killed,  judgment  of 
nonsuit  was  proper Pa.  120 

passenger's  arm  striking  bridge ; 
railroad  not  liable  if  timely  no- 
tice was  g^ven  of  danger,  which 
plaintiff  might  have  avoided. . . 

Pa-  144 

sleeping  in  dangerous  position  on 

car,  where  there  are  no  facts  to 

justify  the  act,  is  negligence.  . . 

Pa.  156 

infant  riding  on  footboard  of  en- 
gine injured  in  derailment,  held 
guilty  of  contributory  negli- 
gence   Tex.  322 

person  riding  on  engine  by  per- 
mission of  engineer  and  injured 
in  derailment  not  entitled  to  re> 
cover  from  railway  company. . 
Tex.  32a 

railway  company  not  liable  for  in- 
juries sustained  by  person  rid- 
ing on  top  of  caboose  by  striking 
against  waterspout Tex.  323 

passenger  seated  on  motdrman's 
stool  on  front  platform  of  street 
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car  injured  in  collision  with  an- 
other car Wash.  399 

intoxicated  person  riding  on  plat- 
form of  train  ;  dutj  of  conductor 
after  notice  of  person's  condi- 
tion  W.  Va.  440,  459 

person  riding  on  pilot  of  engine 
and  injured  in  collision,  guiltj 

of  contributory  negligence 

W.  Va.  472 

passenger  riding  on  footboard  of 
open  street  car  injured  bj  colli- 
sion with  car  standing  on  track, 
guiltj  of  contributory  negli- 
gence, he  knowing  of  dangerous 
position  and  that  there  were 
seats  inside  the  car Wis.  530 

DEATH. 

person  riding  on  front  step  of 
street  car  killed  by  reason  of  the 
car  leaving  track  owing  to  mis- 
placed switch  and  colliding 
with  another  car Ohio,    41 

person  falling  from  elevated  way 
or  bridge  leading  to  boat  and 
killed Ore.    44 

Rrhere  the  space  between  the  tow- 
ing path  and  footpath  by  the 
side  of  a  canal  had  been  used 
for  carting,  and  thus  the  dis- 
tinction between  path  and  land 
had  been  obliterated,  and  a  per- 
son using  the  path  at  night 
missed  his  way  and  fell  into  the 
canal  and  was  drowned,  it  was 
held  that  the  owners  of  the  land 
were  not  bound  to  fence  the 
canal  and  were  not  liable  for  ac- 
cident   Eng.  rule,    75 

'assenger  walking  to  end  of  sta- 
tion platform,  although  warned 
of  danger,  struck  and  killed  by 
train,  guilty  of  contributory 
negligence Pa.  103 

assenger  struck  and  killed  by 
train  while  he  was  on  station 
platform,  guilty  of  contributory 


DEATH  --Continued. 

negligence  in  standing  too  near 
to  track Pa.  104 

where  a  passenger  standing  on 
step  of  front  platform  of  street 
car,  fell  or  was  pushed  from 
platform  as  car  was  rounding  a 
curve,  and  was  killed,  ques- 
tions of  negligence  were  for 
jury Pa.  iia 

where  a  passenger  while  sitting 
on  driver's  stool  on  front  plat- 
form of  street  car  was  thrown 
off  car  as  same  was  turning 
switch  and  killed,  judgment  of 
nonsuit  was  proper Pa.  120 

error  to  nonsuit  in  action  for  dam- 
ages for  death  of  boy  who,  at 
threats  of  driver,  jumped  from 
front  platform  of  moving  street 
car Pa.  133 

where  infant  passenger  was  killed 
by  missile  striking  train  it  was 
error  not  to  charge  that  burden 
was  on  plaintiff  to  prove  acci- 
dent was  due  to  defendant's 
negligence Pa.  174 

person  killed  in  derailment  of 
train  caused  by  misplaced 
switch Pa.  188 

person  killed  in  railroad  wreck; 
erroneous  instruction  as  to  dam- 
ages  Pa.  210 

boy,  six  years  old,  falling  off  coal 
train  and  killed ;  defendant  not 
liable Pa.  215 

newsboy  killed  on  train;  defend- 
ant not  liable Pa.  215 

recovery  cannot  be  had  for  loss 
of  life  of  mail  agent  killed  in 
collision,  as  a  mail  agent  is  not 
a  passenger  within  meaning  of 
the  statute  of  1868 Pa.  218 

intoxicated  person  on  track,  struck 
and  killed  by  train ;  contributory 
negligence Tex.  263 

railroad  company  not  liable  for 
death  of  person  riding  on  freight 
train  against  rules,  where  such 
train  was  wrecked Tex.  282 
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mail  agent  putting  his  head  out  of 
window  of  car  and  struck  and 
killed  by  object  on  track.  .Tex.  ago 

intoxicated  person  killed  at  sta- 
tion after  alighting  from  train ; 
contributory  negligence..  .Tex.  395 

death  of  infant  from  exposure  to 
cold  from  failure  of  railroad 
company  to  heat  car Tex.  399 

person  killed  by  reason  of  train 
falling  through  bridge  into  river. 
Tex.  317 

where  a  pathway  between  freight 
cars  over  a  switch  is  used  by 
patrons  and  employees  with 
knowledge  of  railway  company, 
it  may  be  assumed  that  the  rail- 
way company  invites  persons  to 
use  such  path,  and  where  the 
cars  were,  without  warning,  run 
together  and  a  person  was 
crushed,  the  railway  company 
was  liable Va.  346 

where  an  ass,  which  was  fettered, 
was  placed  on  the  highway  by 
plaintiff,  and  a  runaway  horse 
and  wagon  of  defendant  ran  into 
and  killed  the  ass,  plaintiff  was 
entitled  to  recover,  although  it 
was  illegal  to  put  the  animal  on 
the  highway,  unless  such  act 
was  the  immediate  cause  of  the 
accident Eng.  rule,  359,  438,  456 

death  of  person  caused  by  wreck 
of  train  in  bridge  disaster. .  Va.  367 

person  near  station,  watching  mail 
clerk  taking  mail  with  a  "  catch- 
er" struck  and  killed  by  mail 
crane,  railroad  company  not  lia- 
ble  W.  Va.  409 

person  visiting  operator  at  tele- 
graph office  near  railroad  track 
and  killed  in  wreck  of  office, 
railroad  not  liable W.  Va.  414 

where  defendants  owned  land  with 
canal  and  cuttings  across  the 
same  leading  to  defendants' 
docks,  and  a  person  in  passing 
over  one  of   the   bridges  was 


DEATH  —Continued. 

drowned,  due  to  alleged  im- 
proper condition  of  same,  it  was 
held  that  the  declaration  dis- 
closed no  breach  of  duty 

Eng.  rule,  493 

passenger  drowned  by  sinking  of 
steamboat Wis.  498 

proper,  on  question  of  damages, 
for  widow  to  show  she  had  no 
means  except  what  husband  fur- 
nished her,  as  it  tended  directly 
to  show  pecuniary  loss  by  death 
of  husband Wis.  546 

stockman  standing  on  platform  of 
caboose  car  killed  by  train  com- 
ing in  contact  with  obstruction 
on  track  and  overturning  car. . 
U.  S.  Circ  App.  651 

DECLARATION. 

where  plaintiff,  on  assurance  that 
train  was  late,  crossed  track  at 
station,  but  the  train  being  on 
time  he  was  struck  and  injured 
by  the  train,  it  is  competent  to 
rebut  contributory  negligence, 
to  introduce  declarations  of 
strangers  made  in  plaintiff's 
presence,  that  train  was  late. . . 
Ohio,     8 

made  by  plaintiff  as  he  left  his 
house  that  he  was  going  to  a 
station  of  defendant,  is  compe- 
tent evidence  to  establish  char- 
acter as  passenger Ohio,      8 

of  captain  of  vessel,  made  after 
accident,  as  to  place  of  acci- 
dent being  dangerous,  errone- 
ously admitted,  same  not  being 
part  of  the  res  gestm Pa.  105 

of  person  injured  on  front  plat- 
form of  train  made  shortly 
after  accident  that  the  injury 
arose  from  his  own  fault,  prop- 
erly left  to  the  jury S.  C.  335 

averment  in  a  count  of  a  declara- 
tion that  plaintiff  **  was  thrown" 
from  street  car,  not  supported 
where  proof  was  that  she  vol* 


Index. 


751 


DECLARATION —C^jf^f  If  f<€^. 

untarilj  jumped  from  car  and 
iiutruction  should  have  been 
given  to  disregard  the  count. . 

Va.  376 

accompanjing  the  act  done,  and 
tending  to  explain  it,  part  of 
the  res  gesta^  and  admissible 

in  evidence £ng.  rule,  481 

of  stage  coach  driver,  whose  con- 
duct is  not  implicated,  that  the 
coach  was  top-heavj  and  over- 
loaded, not  evidence 

U.   S.   Circ.  655 

the  words  of  an  agent  to  be  evi- 
dence to  charge  the  principal, 
must  be  a  part  of  the  res 
gtsta U.  S.  Circ.  655 

DEFECTIVE  APPLIANCE. 

carriers  of  passengers  for  hire  do 

not  warrant  roadworthiness  of 

the  cars,  and  are  not  responsible 

for  accident  arising  from  latent 

defect Eng.  rule,  27,  38 

•ut  the  breaking  of  a  bolt  caus- 
ing a  carriage  to  upset,  was  not 
such  an  accident  as  to  warrant 
finding  that  carriage  was  rea- 
Bonablj  fit  for  use  of  passen- 
gers  Eng.  rule,     38 

ftssenger  injured  in  derailment 
of  train  caused  bj  broken  axle ; 
railroad  company  not  liable  for 

inevitable  accident Pa.  197 

is  competent  under  allegation 
that  defendant's  servant  was 
unskillful  in  guiding  defend- 
ant's car,  to  draw  out  of  motor- 
man,  the  condition  of  brake 
rod,  to  show  defective  appli- 
ance   Wash.  384 

ssenger  injured  on  cable  car  by 
reason  of  defective  appliance; 

presumption  of  negligence 

U.  S.  Circ.  679 

CFECTIVE  RAIL. 
>reak  in  rail  was  caused  bj  cold 
veather,  which  could  not  have 
»een  discovered  in  time  to  pre- 


DEFECTIVE   RAlh—Continmed, 
vent,  and  defective    track   did 
not  contribute    to  it,  railroad 
company  not  liable Tez.  264 

DEFECTIVE  ROAD. 

stage  coach  proprietor  cannot  re- 
cover from  road  company  for 
defective  road  the  damages 
assessed  against  him  for  injuries 
to  passenger  by  upsetting  of 
stage  coach Ohio,      7 

DEFECTIVE  TRACK. 

employee  riding  as  passenger  in 
baggage  car  with  conductor's 
permission  injured  in  derail- 
ment of  train  caused  by  broken 
rail Pa.  196 

railroad  company  liable  for  in- 
juries sustained  in  derailment 
of  train  due  to  defective  condi- 
tion of  track Pa.  197 

person  on  way  to  station  to  take 
passage  on  train  injured  by  fall- 
ing on  trestle S.  C.  243 

in  action  for  injuries  caused  by 
derailment  of  train,  a  special 
verdict  that  the  track  ties  were 
not  in  good  condition  and  that 
defendant's  negligence  caused 
the  injury  to  plaintiff,  is  fatally 
defective  in  that  the  question 
of  proximate  cause  is  not  sub- 
stantially answered  by  it.  .Wis.  507 

passenger  injured  by  reason  of  car 
being  thrown  from  track  in  con- 
sequence of  worn-out  rail  and 
rotten  cross-ties U.  S.  Sup.  574 

DEFENSE. 

stipulation  in  "  drover's  pass  "  ex- 
empting railroad  company  from 
all  liability  for  negligence,  not 
a  defense  to  action  for  injuries 
to  stockman  caused  by  com- 
pany's negligence Ohio,    29 

if  person's  intoxication  contrib- 
uted to  injury,  as  a  proximate 
cause  thereof,  it  is  a  complete 
bar  to  any  action  to  recover  for 
the  injury W.  Va.  440,  459 
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DEFENSE  —Continued, 

where  defense  sets  up  written  re- 
lease signed  bj  plaintiff,  and 
plaintiff  averred  that  such  re- 
lease was  executed  b/  him  when 
in  pain  and  unable  to  enter  into 
contractual  relations,  question 
properly  submitted  to  jury  un- 
der instructions  from  court. . . . 
U.S.  Sup.  585 

the  fact  that  engineer  having  con- 
trol of  colliding  locomotive  ran 
on  the  track  in  disobedience  of 
orders,  not  a  defense  in  action 
for  damages  for  injuries  sus- 
tained in  collision.  .U.  S.  Sup.  602 

DEGREE  OF  CARE. 

required  of  electric  street  railway 
companies  higher  than  that  re- 
quired of  horse  railroad  com- 
panies  Wash.  384 

duty  of  conductor  and  employees 
on  freight  trains  carrying  pas- 
sengers to  give  to  passengers 
such  attention  and  care  consist- 
ent with  operation  of  such  a 
train,  but  not  such  care  as  on 

regular  passenger  trains 

.U.  o.  v^irc.  ooO 

required  of  conductbr  toward  pas- 
sengers  U.  S.  Circ.  684 

DERAILMENT. 

where  train  was  derailed  by  rea- 
son of  defective  track,  evidence 
that  witness  had  passed  over 
same  road  two  days  before  the 
accident  and  had  felt  a  severe 
jar  and  on  day  of  accident  had 
predicted  that  passengers  would 
feel  a  jar  at  the  same  point,  and 
the  same  happened,  was  admis- 
sible to  show  condition  of 
track N.C.      4 

mail  agent  injured  in  derailment 
of  train ;  evidence  of  condition 
of  track  other  than  at  place  of 
accident  not  admissible.  .N.  C.      4 

where  passenger  riding  on  plat- 
form of  street  car  was  injured 


DERAILMENT— C<»ii/f»tfri/. 

in  derailment  of  car,  the  proxi- 
mate cause  of  injury  was  the 
negligent  management  of  the 
car  and  not  plaintiff's  position 
on  platform . .  Ohio,    40 

passenger  riding  on  hand  car  as- 
sumed risks  of  travel  and  rail- 
road company  not  liable  for 
injury  sustained  in  derailment 
of  the  car Ohio,    40 

note  of  Ohio  cases  relating  to  de- 
railments, riding  on  platforms, 
etc Ohio,  40-41 

street  car  derailed  by  reason  of 
excavation  on  track Ohio,    41 

person  riding  on  front  step  of 
street  car  killed  by  reason  of 
the  car  leaving  track  owing 
to  misplaced  switch  and  collid- 
ing with  another  car Ohio,    41 

street  car  overturned  while  run- 
ning  at    great  speed   down    a 
grade,  and  passenger  injured. . 
Ohio,    41 

where  a  train  left  the  track  owing 
to  the  soil  having  been  washed 
away  by  an  extraordinary  fiill 
of  rain,  it  was  held  that  verdict 
for  plaintiff,  in  action  alleging 
defective  condition  of  track, 
was  against  evidence,  as  there 
was  nothing  to  show  knowledge 
of  condition  by  railroad  com- 
pany  Eng.  rule,    73 

the  fact  that  a  train  was  derailed 
owing  to  running  over  a  cow  on 
the  track,  is  not  sufficient  to  re- 
pel presumption  of  negligence, 
the  carrier  being  bound  to  pro- 
vide against  such  accidents .  Fa.  180 

person  killed  in  derailment  of 
train  caused  by  misplaced 
switch Pa.  188 

the  fact  that  a  person  at  time  of 
accident  was  riding  in  car  not 
intended  for  passengers  does 
not  raise  legal  presumption  of 
negligence  on  the  plaintiff's 
part Pa.  188 


INDBX. 


76S 


DERAILMENT  -^Continued, 

• 

emplojee  riding  as  passenger  in 
baggage  car  with  conductor's 
permission  injured  in  derail- 
ment of  train  caused  bj  broken 
rail Pa.  196 

note  of  Pennsjlvania  cases  relat- 
ing to  derailment  of  trains 

: Pa.  196-197 

passenger  injured  in  derailment 
of  train  caused  bj  broken  axle; 
railroad  companj  not  liable  for 
inevitable  accident Pa.  197 

burden  of  proof  upon  railroad 
companj  where  train  was  de- 
railed by  misplaced  switch . .  Pa.  197 

railroad  companj  liable  for  inju- 
ries sustained  in  derailment  of 
train  due  to  defective  condition 
of  track Pa.  197 

right  of  action  of  mail  agent  to  re- 
corer  for  injuries  sustained  in 
derailment  of  train  caused  b j  de- 
fective trestle  breaking  down. . 

S.  C.  33s 

shipper  of  stock  injured  in  derail- 
ment of  train  caused  bj  running 
over  dnimal  on  track,  guilt j  of 
negligence  in  riding  in  car  other 
than  that  called  for  in  contract. 

S.  Dak.  345 

tassenger  injured  in  derailment  of 
car  caused  b  j  colliding  with  cow 
on  track ;  railroad  companj  lia- 
ble  Tenn.  253 

tere  continuance  of  rain  and  snow 
not  such  an  unforeseen  contin- 
gencj  as  to  relieve  railroad  com- 
pany from  liabilit J  to  passenger 
for  injuries  caused  bj  failure  to 
keep   track  in  repair  wherebj 

train  ^ras  derailed Tex.  364 

»te  of  Texas  cases  relating  to  de- 
railment of  trains,  etc 

Tex.  364-365 

cident  to  a  passenger  caused  bj 
derailment  of  train  raises  pre- 
imnption  of  defendant's  negli- 
gence which  latter  must  rebut. 

Tex.  373 


DERAILMENT— CiMi/fi»»«f. 

person  guiltj  of  contributory  neg- 
ligence in  remaining  in  baggage 
car,  he  knowing  it  to  be  more 
dangerous  there  than  in  passen- 
ger car,  and  could  not  recover 
for  injuries  sustained  in  derail- 
ment of  train.- Tex.  374 

note  of  Texas  cases  relating  to  de- 
railment  of  trains  caused  bj  ani- 
mals on  track Tex.  374 

derailment  of  train  or  breaking 
down  of  cars  prima  fade  evi- 
dence of  negligence . .  Eng.  rule,  276 

person  riding  on  free  pass  injured 
in  derailment  of  train ;  railroad 
companj  liable Tex.  379 

where  person  was  injured  while 
riding  on  tool  car  attached  to 
train,  it  was  error  to  charge 
that  where  conductor  received 
person  as  passenger  such  fact 
made  him  a  passenger. . .  .Tex.  388 

where  train  was  derailed  bj  com- 
ing into  contact  with  cow  on 
track,  the  question  of  negligence 
was  for  jurj  and  reversible  error 
to  instruct  that  defendant  was 
negligent  if  it  permitted  weeds 
to  grow  on  track Tex.  305 

note  of  Texas  cases  relating  to  de- 
railment of  trains Tex.  305-306 

where  the  wife  and  child  of  one 
of  defendant's  agents  boarded  a 
train  and  the  child  was  injured 
in  a  derailment,  the  fact  that 
thej  were  travelling  without 
pajing  fare  did  not  constitute 
them  trespassers Tex.  313 

infant  riding  on  ^footboard  of  en- 
gine injured  in  derailment,  held 
gidltj  of  contributorj  negli- 
gence   Tex.  33i 

person  riding  on  engine  bj  per- 
mission of  engineer  and  injured 
in  derailment  not  entitled  to  re- 
cover from  railwaj  companj. . 
Tex.  333 

train  derailed  bj  ridge  of  stone 
falling  upon   track Va.  366 
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in  action  for  injuries  caused  bj 
derailment  of  train,  a  special 
verdict  that  the  track  ties  were 
not  in  good  condition  and  that 
defendant's  negligence  caused 
the  injurj  to  plaintiff,  is  fatally 
defective  in  that  (he  question 
of  proximate  cause  is  not  sub- 
stantially answered  by  it.  .Wis.  507 

passenger  injured  by  reason  of 
derailment  of  train  caused  by 
train  coming  in  contact  with  a 
cow  on   track Wis.  518 

derailment  of  freight  train  on 
uncompleted  road ;  railroad  not 
liable Wyo.  Terr.  566 

passenger  injured  by  reason  of 
car  being  thrown  from  track  in 
consequence  of   worn-out    rail 

and  rotten  cross-ties 

U.S.  Sup.  574 

train  thrown  from  titick  by  col- 
liding with  coal  car  which  had 
escaped  from  side  track  and 
passenger  injured.. U.  S.  Sup.  585 

plaintiff,  owner  of  a  patented  car 
coupling,  travelling  on  a  free 
pass  on  defendant's  train  and 
injured  in  derailment  of  train, 
held  to  be  passenger  for  hire, 
and  not  competent  for  defend- 
ant to  stipulate  for  immunity 

expressed  on  back  of  pass 

U.S.  Sup.  638 

person  riding  on  construction 
train  run  by  contractors  build- 
ing a  railroad,  injured  in  de- 
railment ;  contractors  not  liable 
unless  accident  directly  due  to 
their  negligence U.  S.  Sup.  638 

mail  agent  injured  in  derailment ; 
burden  of  proof U.  S.  Sup.  644 

passenger  injured  in  derailment 
of  train  on  road  operated  by  two 

corporations  jointly 

U.  S.  Circ.  App.  648 

stockman  standing  on  platform  of 
caboose  car  killed  by  train  com- 
ing in  contact  with  obstruction 


DERAILMENT  -^Continued. 

on  track  and  overturning  car. . 

U.  S.  Circ.  App.  651 

passengers  injured  in  derailment 
of  train  . . , U.S.  Circ.  684 

DIRECTING  VERDICT. 

where  a  passenger  was  killed  in  an 
explosion  on  a  steamboat,  it  was 
erroneous  to  give  binding  in- 
struction for  defendants,  the 
accident  raising  a  presumption 
of  negligence  which  it  was  for 
defendants  to  rebut,  and  whether 
evidence  was  sufficient  to  over- 
come presumption  was  for  jury. 
Pa.  105 

where  passenger  seated  at  open 
window  of  car  was  struck  by  a 
missile  but  there  was  nothing 
to  show  what  the  missile  was  or 
that  the  accident  was  due  to 
defects  in  car,  machinery,  etc., 
direction  of  verdict  for  defend- 
ant was  proper Pa.   173 

where  passenger  was  struck  bj 
trolley  pole  while  riding  on 
footboard  of  open  street  car,  it 
was  error  to  direct  verdict  for 
defendant,  as  question  of  negli- 
gence was  for  jury R.  I.  318 

DOCKS. 

where  defendants  owned  land  with 
canal  and  cuttings  across  the 
same  leading  to  defendants* 
docks,  and  a  person  in  passing 
over  one  of  the  bridges  was 
drowned,  due  to  alleged  im- 
proper condition  of  same,  it  was 
held  that  the  declaration  dis- 
closed no  breach  of  duty 

Eng.  rule,  493 

where  a  person  on  invitation  of  of- 
ficer went  on  board  a  vessel  in 
the  docks,  and  on  leaving  same 
the  gangway  tilted  over  and 
threw  him  into  water,  the  serv- 
ants of  the  dock  company  being 
aware  of  the  gangway  being  dan- 
gerous, the  injured  party  had  a 
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GOODS— C<»»/ii»«e<f. 

wrong  entrj,  not  liable  for  loss 
to  owner,  where  it  was  shown 
that  he  had  taken  same  care  of 
goods  as  his  own. . .  .Eng.  rule,  619 

GROSS  NEGLIGENCE.    See  also 
Neoligsncr. 

platform  of  railroad  station  is  not 
a  public  highway,  and  persons 
using  it  other  than  for  passenger 
purposes  are  licensees,  to  whom 
the  railroad  company  is  liable 
only  for  willful  or  wanton  in- 
jury  Pa.    61 

a  charge  which,  though  it  gives 
the  law  correctly  as  to  exem- 
plary damages  for  gross  negli- 
gence, yet  fails  to  state  that  such 
negligence  must  have  contrib- 
uted to  plaintiff's  injury,  is 
error Tex.  264 

railroad  company  may,  by  con- 
tract, relieve  itself  from  lia- 
bility to  passenger  carried 
gratuitously  for  injuries  caused 
by  negligence  of  its  servants, 
but  not  for  gross  negligence. . 
Wis.  546 

where  passenger  travelling  on  free 

pass  was    injured    in  collision 

with  freight  train,  question  of 

gross  negligence  was  for  jury. . 

Wis.  546 

proper  to  instruct  that  if  plaintiff 
was  lawfully  on  engine  at  time 
of  collision  and  he  was  injured 
by  gross  negligence  of  one  of 
defendant's  servants,  he  was  en- 
titled to  recover,  notwithstand- 
ing he  was  a  stockholder  riding 
by  invitation  of  president  of 
company,  paying  no  fare,  and 
not  in  usual  passenger  cars .... 
U.  S.  Sup.  6oa 

skill  is  required  for  proper  man- 
agement of  boilers  and  ma- 
chinery of  steamboat,  and 
failure  to  exert  that  skill  is 
gross  negligence U.  S.  Sup.  614 


GUARD. 

it  is  not  duty  of  railroad  company 
to  place  screens  at  car  windows 
to  prevent  passengers  putting 
their  heads  or  arms  out  or  pro- 
tect them  from  missiles  thrown 
from  outside Pa.  174 

where  boy  was  thrown  off  step  of 
front  platform  of  street  car,  it 
was  error  to  charge  that  ab- 
sence of  fender  or  guard  was 
z^cgligence  on  defendant's 
part Pa.  122 

GUARD  RAIL.      - 

passenger  on  steamship  injured 
by  sudden  lurch  of  vessel ;  ab- 
sence of  guard  rail  proper  for 
jury  to  consider  on  question  of 
negligence Pa.  105 

HACK. 

passenger  thrown  from  hack  due 
to  horses  running  away  and  col- 
liding with  post  in  street. .  S.  C.  244 

HAND  CAR. 

passenger  riding  on  hand  car  as- 
sumed risks  of  travel  and  rail- 
road company  not  liable  for  in- 
jury sustained  in  derailment  of 
the  car Ohio,    40 

passenger  injured  while  riding  on 
hand  car ;  railroad  company  lia- 
ble  Tex.  288 

note  of  Texas  cases  relating  to 
persons  injured  on  hand  cars, 
etc Tex.  288-290 

note  of  Texas  cases  relating  to  in- 
fants injured  on  hand  cars,  etc. 
Tex.  289-290 

HEAD  OUT  OF  WINDOW. 

mail  agent  putting  his  head  out  of 
window  of  car  and  struck  and 
killed  by  object  on  track.  .Tex.  290 

HEAT. 

liability  of  railway  company  for 
failure  to  keep  station  room 
warmed  for  passengers  waiting 
there Tex.  297 
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is  about  to  pass  over  road  at- 
tended with  danger 

•  ..».•••••••*•. ••w«  d*  v^irc.  o^^ 

injured  person  entitled  to  exetn- 

plarj  damages  where  great 
recklessness  of  driver  of  stage 
coach  caused  injurj 

•  •••••••■••••••••  w«  o»  Vifirc*  oo^ 

DRIVING. 

where  a  master  intrusts  his  serv- 
ant with  his  carriage  for  a  given 
purpose,  and  the  servant  drives 
it  for  another  purpose  of  his 
own,  in  different  direction  to 
order  of  master,  and  in  so  doing 
runs  over  a  person,  the  master 
is  liable Eng-  rule,  6ii 

when  master  not  liable  for  act  of 
his  servant Eng.  rule,  6ia 

DROVER.    See  also  Stockmak. 

stipulation  in  •*  drover's  pass  "  ex- 
empting railroad  company  from 
all  liabilitj  for  negligence,  not 
a  defense  to  action  for  injuries 
to  stockman  caused  by  com- 
pany's negligence Ohio,    29 

note  of  Texas  cases  relating  to 
persons  riding  on  free  passes . . 
Tex.  312-313 

where  stockman  was  injured  on 
top  of  car  while  attending  to 
cattle,  bj  striking  against  snow- 
shed,  it  was  error  to  nonsuit,  as 
question  of  negligence  was  for 
jury Utah,  326 

note  of  English  cases  relating  to 
free  passes  and  exemption  of 
carrier  from  liability  to  passen- 
gers for  injuries  caused  by  neg- 
ligence of  servants.  .Eng.  rule,  551 

a  drover,  travelling  on  a  pass,  for 
purpose  of  taking  care  of  his 
stock  on  the  train,  is  a  passen- 
ger for  hire U.  S.  Sup.  624 

drover,  in  care  of  stock,  injured 
on  train U.  S.  Sup.  624 

drover  injured  while  riding  on 
engine  with  consent  of  engineer. 
U.S.Circ.  694 


DROWNING. 

where  the  space  between  the  tow- 
ing path  and  footpath  by  the 
side  of  a  canal  had  been  used 
for  carting  and  thus  the  distinc- 
tion between  path  and  land  had 
been  obliterated,  and  a  person 
using  the  path  at  night  missed 
his  way  and  fell  into  the  canal 
and  was  drowned,  it  was  held 
that  the  owners  of  the  land 
were  not  bound  to  fence  the 
canal  and  were  not  liable  for 
accident Eng.  rule,     75 

where  defendants  owned  land 
with  canal  and  cuttings  across 
the  same  leading  to  defendants' 
docks,  and  a  person  in  passing 
over  one  of  the  bridges  was 
drowned,  due  to  alleged  im- 
proper condition  of  same,  it 
was  held  that  the  declaration 

disclosed  no  breach  of  duty 

Eng.  rule,  492 

passenger  drowned  by  sinking  of 
steamboat Wis.  498 

EJECTION. 

in  an  action  to  recover  for  injuries 
by  being  struck  by  train  after 
being  put  off  defendant's  train 
at  a  dangerous  place,  it  was  held 
that  the  right  to  recover  did  not 
depend  on  his  showing  right  to 
ride  on  the  train,  but  upon  the 
fact  that  injuries  were  natural 
and  probable  consequence  of  be- 
ing put  off  train  at  such  place. 

Pa.    79 

railroad  company  liable  for  inju- 
ries to  person  from  sickness 
from  exposure  to  weather  on  be- 
ing ejected  from  train  and  being 
caught  in  storm  while  walking 
to  station Pa.    79 

ELECTRIC  CAR. 

it  is  competent  under  allegation 
that  defendant's  servant  was  un- 
skillful in  guiding  defendant's 
car,  to  draw  out  of  motorman 
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the  condition  of  brake  rod,  to 

show  defective  appliance 

Wa«h.  384 

LECTRIC  RAILROAD. 

*gree  of  care  required  of  electric 
street  railway  companies  higher 
than  that  required  of  horse  rail- 
road companies Wash.  384 

LEVATED  WAY. 

rson  falling  from  elevated  way 
9r  bridge  leading  to  boat  and 
killed Ore.    44 

dIGRANT  CAR. 

isenger  injured  by  fall  of  upper 
)ertb  in  emigrant  car;  burden 
o  establish  contributory  negli- 
:ence  on  defendant Wash.  401 

[PLOYEE. 

senger  injured  by  engine  col- 
ding  with  cars  at  station; 
lilroad  company  liable  for  ac- 
Ident  although  engine  was 
perated  by  person  '*  learning 
le  road  "  without  consent  of 

igineer Ore.    60 

ate  limiting  right  of  recovery 
an  employee  does  not  apply 
case  of  newsboy  injured  on 

reet  car Pa.  133 

ig  as  passenger  in  baggage 
r  with  conductor's  permission 
jured   in   derailment  of  train 

ised  by  broken  rail Pa.  196 

-e  person  was  injured  while 
!ing  on  tool  car  attached  to 
in,  it  was  error  to  charge 
it  where  conductor  received 
*son   as  passenger  such  fact 

de  him  a  passenger Tex.  288 

e  r  permitting  persons  to 
preoiises  is  liable  for  acci- 
t  caused  by  negligence  of 
iself  or  servants  to  persons 
ilin^  themselves  of  such  per- 

sion Eng.  rule,  491 

servants  in  negligently  low- 
ig^    ^oods    from    warehouse 


EMPLOYEE  ^Continutd. 

renders  owner  liable  for  injury 
to  person  lawfully  using  private 
way  to  warehouse Eng.  rule,  491 

one  who  puts  up  a  staging  around 
a  vessel  under  contract  with 
shipowner,  is  liable  for  injuries 
to  a  painter  who  was  employed 
by  a  ship  painter  who  contract- 
ed with  the  shipowner  to  paint 
the  vessel Eng.  rule,  491 

where  a  person  on  invitation  of 
officer  went  on  board  a  vessel  in 
the  docks,  and  on  leaving  same 
the  gangway  tilted  over  and 
threw  him  into  water,  the  serv- 
ants of  the  dock  company  be- 
ing aware  of  the  gangway 
being  dangerous,  the  injured  ; 
party  had  a  right  of  action 
against  dock  company  for  fail- 
ure to  keep  gangway  safe  or  to 

warn  persons  of  danger 

Eng.  rule,  493 

where  a  passenger  while  crossing 
bridge  at  station  was  struck  by 
plank  carried  by  porter,  held 
not  evidence  of  railway  com- 
pany's negligence,  but  question 
should  have  been  left  to  the 
jury Eng.  rule,  493 

where  an  employee  fell  down  a 
shaft  in  a  sugar  refinery  which 
was  undergoing  certain  repairs, 
the  employer  was  liable  for  the 
injuries Eng.  rule,  493 

express  messenger  acting  as 
brakeman  injured  by  sudden 
start  of  train ;  railroad  not  lia- 
ble     Wis.  561 

the  fact  that  engineer  having  con- 
trol of  colliding  locomotive  ran 
on  the  track  in  disobedience  of 
orders,  not  a  defense  in  action 
for  damages  for  injuries  sus- 
tained in  collision 

U.  S.  Sup.  602 

master  liable  for  tortious  acts  of 
servant  when  done  in  course  of 
employment,  although  done  in 
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EMFL.CXYEE'^Contittued. 
disobedience    of    master's    or- 
ders  U.  S.  Sup.  602 

where  a  master  intrusts  his  serv- 
ant with  his  carriage  for  a 
given  purpose,  and  the  servant 
drives  it  for  another  purpose  of 
his  own,  in  different  direction 
to  order  of  master,  and  in  so 
doing  runs  over  a  person,  the 
master  is  liable Eng.  rule,  611 

when  master  not  liable  for  act  of 
his  servant Eng<  rule,  6i3 

the  master  of  a  steamboat  has 
power  to  bind  the  boat  by  giv- 
ing a  *' steamboat  man"  free 
passage U.  S.  Sup.  614 

ENGINE. 

passenger  injured  by  engine  col- 
liding with  cars  at  station; 
railroad  company  liable  for  ac- 
cident, although  engine  was 
operated  by  person  "  learning 
the  road"  without  consent  of 
engineer Ore.    60 

infant  riding  on  footboard  of  en- 
gine injured  in  derailment, 
held  guilty  of  contributory  neg- 
ligence   Tex.  322 

person  riding  on  engine  by  per- 
mission of  engineer  and  injured 
in  derailment  not  entitled  to  re- 
cover from  railway  company . . 
Tex.  322 

person  riding  on  engine  by  invi- 
tation of  engineer  and  injured ; 
railroad  company  not  liable. . 

Va.  375 

railroad  company  not  liable  for 
injury  to  boy  stealing  a  ride  on 

switch  engine Wash.  408 

person  riding  on  pilot  of  engine 
and  injured  in  collision,  guilty 
of  contributory  negligence  . . . 

W.   Va.  472 

proper  to  instruct  that  if  plaint- 
iff was  lawfully  on  engine  at 
time  of  collision  and  he  was  in- 
jured by  gross  negligence  of 
one  of  defendant's  servants,  he 


ENGINE  —Con  tinned . 

was  entitled  to  recover,  not- 
withstanding he  was  a  stock- 
holder riding  by  invitation  of 
president  of  company,  paying 
no  fare,  and  not  in  usual  pas- 
senger cars U.  S.  Sup.  602 

drover  injured  while  riding  on 
engine  with  consent  of  en- 
gineer  U.  S.  Circ.  694 

ENGINEER. 

person  riding  on  engine  by  per- 
mission of  engineer  and  injured 
in  derailment  not  entitled  to 
recover  from  railway  com- 
pany   Tex,  32a 

the  fact  that  engineer  having  con- 
trol of  colliding  locomotive  ran 
on  the  track  in  disobedience  of 
orders,  not  a  defense  in  action 
for  damages  for  injuries  sus- 
tained in  collision.  .U.  S.  Sup.  602 

ENGLISH  CASES. 

notes  of  English  cases. ...  13,  27, 

28,  31,  32.  72,  74,  75.  76,  77,  78. 

130*  H9f  169,  170,  231,  232,  233. 

271,  276,  277,  293,  294,  358.  359, 

360,  420,  428,  456,  457,  481,  491, 

49^.  493»  494»  55i»  552,  582,  608. 
609,  610,  611,  612,  616,  617,  6i8« 
6i9»   635,   636,   669,    670,   696,  697 

ERROR. 

judgment  will  not  be  reversed  for 
mere  mistake  in  statitig  law 
when  mistake  was  immediately 
and  fully  corrected  by  rest  of 
charge Wis.  546 

EVIDENCE. 

where  train  was  derailed  by  rea- 
son of  defective  track,  evidence 
that  witness  had  passed  over 
same  road  two  days  before  the 
accident  and  had  felt  a  severe 
jar,  and  on  day  of  accident  had 
predicted  that  passengers  would 
feel  a  jar  at  the  same  point,  and 
the  same  happened,  was  admis- 
sible to  show  condition  of  track. 
N.  C.      4 
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mail  agent  injured  in  derailment 

of  train;  evidence  of  condition 

of  track  other  than  at  place  of 

accident  not  admissible.  .N.  C.      4 

where  plaintiff,  on  assurance  that 

train  was  late»  crossed  track  at 

station,  but  the  train  being  on 

time  he  was  struck  and  injured 

bj  the  train,  it  is  competent  to 

rebut  contributory  negligence, 

to   introduce    declarations    of 

strangers    made    in    plaintiff's 

presence,  that  train  was  late. . 

Ohio,      8 

condition  of  crossing  at  time  of 
accident,  whether  thronged  with 
people  or  otherwise,  is  a  mate- 
rial circumstance,  and  evidence 
as  to  such  condition  is  compe- 
tent  Ohio,      8 

1  declaration  made  bj  plaintiff  as 
he  left  his  house  that  he  was  go- 
ing to  a  station  of  defendant,  is 
competent  evidence  to  establish 
character  as  passenger. .  .Ohio,      8 
rhere  an  injury  is  alleged  to  have 
arisen     from    improper    c  o  n- 
struction  of  railway,  the  fact  of 
its  having  given  way  is  prima 
facie    evidence  of    its   insuffi- 
ciency  Eng.  rule,    a8 

'here  goods  were  found  at  end  of 
voyage  to  be  injured  by  oil,  but 
there  was  no  direct  evidence  as 
to  how  injury  occurred,  there 
being  no  oil  in  the  cargo,  but 
oil  was  used  for  the  engines,  a 
finding  of  negligence  was  jus- 
tified   Eng.  rule,     28 

was  proper  to  admit  evidence  in 
regard  to  portions  of  railroad 
bridg-e  not  involved  in  wreck  as 
tending  to  show  unsafe  condi- 
tion of  the  wrecked  part  of  the 

bridge Ore.     59 

lere  a  train  left  the  track  owing 
to  the  soil  having  been  washed 
si'way  by  an  extraordinary  fall  of 
rain,  it  -was  held  that  verdict  for 


EVIDENCE  ^Continued, 

plaintiff,  in  action  alleging  de- 
fective condition  of  track,  was 
against  evidence,  as  there  was 
nothing  to  show  knowledge  of 
condition  by  railroad  company. 
Eng.  rule,    73 

declaradons  of  captain  of  vessel, 
made  after  accident,  as  to  place 
of  accident  being  dangerous, 
erroneously  admitted,  same  not 
being  part  of  the  res  gestce . .  Pa.  105 

where  a  passenger  was  killed  in 
an  explosion  on  a  steamboat,  it 
was  erroneous  to  g^ve  binding 
instruction  for  defendants,  the 
accident  raising  a  presumption 
of  negligence  which  it  was  for 
defendants  to  rebut,  and 
whether  evidence  was  sufficient 
to  overcome  presumption  was 
for  jury Pa.  105 

where  there  is  conflicting  evi- 
dence as  to  position  of  plaintiff's 
arm  at  window  sill  of  street  car, 
question  of  negligence  is  for 
jury Pa.  109 

not  error  to  permit  evidence  that 
immediately  after  accident  de- 
fendant had  taken  plaintiff  to 
hotel  and  procured  medical  aid. 
Pa.  144 

evidence  as  to  dependence  of  in- 
fant plaintiffs  on  their  grand- 
parents irrelevant  where  the 
measure  of  damages  is  the  pe- 
cuniary loss  of  plaintiffs  by 
death  of  their  parent Pa.  210 

declarations  of  person  injured  on 
front  platform  of  train  made 
shortly  after  accident  that  the 
injury  arose  from  his  own  fault 
properly  left  to  the  jury.  .S.  C.  225 

proof  that  passenger  has  been  in- 
jured is  prima  facie  evidence 
of  negligence  which  defendant 
must  rebut  S.  C.  225 

evidence  as  to  general  reputation 
of  bad  condition  of  railroad 
track,  admissible  to  show  knowl- 
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EVIDENCE  —Continued. 

edge  of  railroad  company  of 
such  condition Tex.  264 

the  breaking  down  of  a  coach  is 
prima  facie  evidence  from 
which  negligence  maj  be  pre- 
sumed   Eng.  rule,  271 

the  burden  of  proof  is  upon  plaint- 
iff to  show  that  accident  was 
the  result  of  defendant's  negli- 
gence and  error  to  shift  burden 
on  defendant Tex.  273 

where  there  is  conflicting  evidence 
on  question  of  fact,  it  must  be 
left  to  the  jurj,  and  judge  must 
not  declare  affirmatively  that  a 
certain  issue  is  proved Tex,  305 

that  about  a  year  after  accident, 
iron  bridge  had  been  built  to 
replace  wooden  bridge  which 
had  broken  down,  inadmissible. 

Tex.  317 

that  trolley  wire  had  frequently 
broken  admissible  in  action  for 
damages  for  accident  caused  by 
broken  wire Va.  376 

it  is  competent  under  allegation 
that  defendant's  servant  was  un- 
skillful in  guiding  defendant's 
car,  to  draw  out  of  motorman  the 
condition  of  brake  rod,  to  show 
defective  appliance Wash.  384 

passenger  stepping  off  station 
platform  while  approaching 
train;  evidence  as  to  injuries. 
Wis.  472 

declarations  accompanying  the 
act  done,  and  tending  to  ex- 
plain it,  are  part  of  the  res 
gestcB^  and  admissible  in  evi- 
dence  Eng.  rule,  481 

in  action  for  damages  one  member 
of  a  firm  cannot  ask  partner  as 
witness  what  was  amount  of 
damages  to  firm  by  reason  of 
plaintiff's  absence  from  busi- 
ness on  account  of  injuries  sus- 
tained  Wis.  518 

as  to  general  condition  of  railroad, 
including  place  of  accident,  ad- 


E  VIDENCE  —Continued. 

missible   as   tending    to   show 
cause  of  accident. . .  U.  S.  Sup.  574 

official  reports  to  directors  of 
railroad  company  competent 
evidence  against  the  company 

as  to  condition  of  road 

U.  S.  Sup.  574 

standard  life  and  annuity  tables, 
showing  probable  duration  of 
life  and  present  value  of  a  life 
annuity,  are  competent  evi- 
dence for  jury  to  estimate  dam- 
ages  U.  S.  Sup.  574 

similar  ruling  in  English  case. . 

Eng.  rule,  583 

error  to  permit  plaintiff  to  give 
number  and  ages  of  his  chil- 
dren, as  plaintiff  being  entitled 
only  to  compensatory  damages, 
such  evidence  was  irrelevant 
and  calculated  to  prejudice 
jury U.  S.  Sup.  59(3 

where  there  was  conflicting  evi- 
dence as  to  position  of  plaint- 
iff's arm  at  time  of  accident, 
who  was  injured  while  seated 
at  open  window  of  street  car 
with  arm  on  window  sill,  by 
coming  in  contact  with  iron 
post  near  track,  question  prop- 
erly submitted  to  jury 

U.  S.  Circ.  App.  645 

declarations  of  stage  coach 
driver,  whose  conduct  is  not 
implicated,  that  the  coach  was 
top-heavy  and  overloaded,  not 
evidence U.  S.  Circ.  655 

the  words  of  an  agent  to  be  evi- 
dence to  charge  the  principal, 
must  be  a  part  of  the  res  gesUK, 
yju  o.  ^irc.  o$5 

breaking  down  of  stage  coach  and 
injury    to     passenger     priw^a 
facie  evidence  of  negligence. . . 
Eng.  rule  669 

EXCAVATION. 

street  car  derailed  by  reason  of 
excavation  on  track Ohio,    41 
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nrner  of  knd  under  no  legal  ob- 
ligadon  to  fence  ezcaTation, 
unless  made  so  near  to  public 
road  or  waj  as  to  constitute 
public  nuisance Eng.  rule,    75 

:X£MPLARY    DAMAGES.      See 
also  Damages. 

iiere  it  is  not  shown  that  tort 
was  committed  willfullj  or  ma- 
lidouslj,  question  of  exemplary 
damages  should  not  be  sub- 
mitted  Pa.  133 

charge  which  though  it  gives 
the  law  correctlj  as  to  exem- 
plary damages  for  gross  negli- 
gence jet  fails  to  state  that  such 
negligence  must  have  contrib- 
uted to  plaintiff's  injurj,  is 
error Tex.    264 

CEMPTION  CLAUSE. 

nmon  carrier  cannot,  in  Ohio, 
*ven  bj  express  contract  relieve 
limself  from  liability  for  inju- 
ies  caused  by  his  own  negli- 
^nce,  or  that  of  his  servants, 
D  the  discharge  of  the  duties 
icident  to  his  employment. . . . 

Ohio,    23 

lie  an  exception  in  a  bill  of 
(ding  releasing  shipowner 
xitn  liability  for  breakage, 
«kage  or  damage  did  not 
>ver  damage  from  negligence 
;  shipper's  servants,  it  did  shift 
le  onus  of  proof  upon  the 
lipper  to  prove  negligence  . . . 

Eng.  rule,    28 

kman  travelling  on  a  ^'drover's 
as  "  is  not  a  gratuitous  pas- 
D^er,  and  clause  in  pass  ex- 
ipting  railroad  company  from 
bility  for  negligence,  held  not 

relieve  company  from  lia- 
ity  to    stockman  injured  in 

llision Ohio,    29 

ilation  in  **drover's  pass"  ex- 
iptia^  railroad  company  from 


EXEMPTION  CLAUSE  — Ctfji- 

tinued. 

all  liability  for  negligence,  not 
a  defense  to  action  for  injuries 
to  stockman  caused  by  com- 
pany's negligence Ohio,    29 

as  to  validity  of  stipulation  in 
drover's  pass  exempting  rail- 
road company  from  all  liability 
for  negligence Ohio,    29 

a  clause  in  a  contract  that  the 
company  accepted  no  responsi- 
bility for  the  baggage  did  not 
exempt  the  company  for  dam- 
age caused  by  its  negligence, 
although  the  passenger's  fare 
was  paid  by  others.  .Eng.  rule,    31 

EXPLOSION. 

passenger    injured  by  explosion 

on  train;  railroad  not  liable 

Ohio,    22 

where  a  passenger  was  killed  in 
an  explosion  on  a  steamboat,  it 
was  erroneous  to  give  binding 
instruction  for  defendants,  the 
accident  raising  a  presumption 
of  negligence  which  it  was  for 
defendants  to  rebut,  and 
whether  evidence  was  sufficient 
to  overcome  prestunption  was 
for  jury Pa.  105 

passenger  injured  by  explosion 
on  steamboat;  carrier  liable.. 
U.S.  Sup.  614 

explosion  of  boiler  on  steamboat 
and  consequent  injuries  to  pas- 
senger prima  facie  evidence  of 
negligence U.  S.  Clrc.  667 

EXPOSURE. 

railroad  company  liable  for  in- 
juries to  person  from  sickness 
from  exposure  to  weather  on 
being  ejected  from  train  and 
being  caught  in  storm  while 
walking  to  station Pa.*    79 

when  railway  company  not  liable 
for  exposure  of  passenger  to 
weather  from  failure  to  open 
depot Tex.  299 
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death  of  infant  from  exposure  to 
cold  from  failure  of  railroad 
company  to  heat  car Tex.  299 

EXPRESS  AGENT. 

takes  the  risks  of  accidents  inci- 
dent to  his  business,  but  not  the 
risks  resulting  from  negligence 
of  railroad  company  in  man- 
agement of  its  trains Ohio,    29 

injured  by  train  falling  through 
defective  bridge Tex.  317 

entitled  to  same  care  as  passen- 
gers, so  far  as  consistent  with 
his  position  in  express  car 

Tex.  317 

acting  as  brakeman,  injured  by 
sudden  start  of  train;  railroad 
not  liable Wis.  561 

FALLING  OBJECT. 

where  plaintiff  shows  absence  of 
fault  on  his  part  in  action  for 
damages  for  injuries  sustained 
by  fall  of  sleeping-car  berth, 
presumption  is  against  defend- 
ant   Ohio,     24 

where  a  passenger  sitting  at  an 
open  window  of  a  car  with  his 
elbow  slightly  extended  outside 
the  window  was  injured  by  a 
stick  of  wood  falling  through 
window,  it  was  error  to  nonsuit, 
the  facts  being  for  jury  to  de- 
termine   Ore.    50 

passenger  injured  by  fall  of  upper 
berth  in  emigrant  car;  burden 
to  establish  contributory  neg- 
ligence on  defendant Wash.  401 

railroad  company  liable  for  injury 
to  passenger  caused  by  fall  of 
sleeping  berth  in  sleeping  car 
attached  to  train U.  S.  Sup.  593 

FARE. 

a  person  who  gets  upon  freight 
train,  without  knowledge  of 
conductor  and  under  direction 
of  brakeman  goes  into  box 
car,  paying  fare  to  the  brake- 


FARE  -^Continued, 

man,  is  not  a  passenger  but  a 
trespasser Okl.     4a 

where  the  wife  and  child  of  one 
of  defendant's  agents  boarded 
a  train  and  the  child  was  in- 
jured in  a  derailment,  the  fact 
that  they  were  travelling  with- 
out paying  fare,  did  not  consti- 
tute them  trespassers Tex.  313 

person  getting  on  street  car  with 
intention  of  becoming  a  passen- 
ger, is  to  be  deemed  a  passen- 
ger whether  conductor  collects 
fare  or  not Wash.  384 

child  injured  while  travelling  on 
train  in  custody  of  mother  may 
maintain  action  although  no 
fare  was  paid  for  its  transporta- 
tion   Eng.  rule,  696 

FEDERAL  COURTS. 

in  the  courts  of  the  United  States, 
the  judge  in  submitting  case  to 
jury  may,  at  his  discretion, 
whenever  he  thinks  it  necessary 
to  assist  jury,  comment  upon 
the  evidence  and  express  his 
opinion  upon  the  facts,  and  the 
powers  of  such  courts  are  not 
controlled  by  statutes  of  States 
forbidding    judges   to    express 

opinion  upon  the  facts 

U.S.Sup.  574 

FENCE. 

owner  of  land  under  no  legal  ob- 
ligation to  fence  excavation, 
unless  made  so  near  to  public 
road  or  way  as  to  constitute 
public  nuisance Eng.  rule,    75 

where  the  space  between  the  tow- 
ing path  and  footpath  by  the 
side  of  a  canal  had  been  used 
for  carting  and  thus  the  dis- 
tinction between  path  and  land 
had  been  obliterated,  and  a  per- 
son using  the  path  at  night 
missed  his  way  and  fell  into  the 
canal  and  was  drowned,  it  was 
held  that  the  owners  of  the  land 
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YZ^ZYs  "Continued, 

were  not  bound  to  fence  the 
canal  and  were  not  liable  for 
accident Eng.  rule,    75 

FENDER. 

where  boy  was  thrown  off  step  of 
front  platform  of  street  car,  it 
was  error  to  charge  that  ab- 
sence of  fender  or  guard  was 
negligence  on  defendant's  part. 
Pa.  133 

FERRYBOAT. 

failure  of  ferryboat  company  to 
provide  seats  for  all  passengers 
on  ferryboats,  not  negligence . . 
U.  S.  Sup.  568 

passenger  standing  on  ferryboat 
injured  by  falling  as  boat  was 
making  landing ;  carrier  not  lia- 
ble  U.  S.  Sup.  568 

FIRE. 

in  an  action  for  damages  for  in- 
juries caused  by  a  railroad  fire, 
where  plaintiff  had  erected  a 
bean  stack  a  few  yards  from  the 
railroad  track,  the  question  of 
negligence  was  for  the  jury, 
and  the  defendant  was  not  en- 

titled  to  a  nonsuit Eng.  rule,  331 

railroad  company  not  liable  for 
passenger  injured  by  careless 
acts  of  other  passengers,  one  of 
whom  carried  combustibles 
which     became     ignited     and 

burned   plaintiff Tex.  325 

thipper  locked  in  box  car  and  in- 
jured by  fire Wis.  563 

rhere  a  train  left  the  track  owing 
to  the  soil  haying  been  washed 
awaj  by  an  extraordinary  fall 
of  rain,  it  was  held  that  verdict 
for  plaintiff,  in  action  alleging 
defective  condition  of  track 
"was  against  evidence,  as  there 
inras  nothing  to  show  knowl- 
edge of  condition  by  railroad 
company Eng.  rule,    73 


FLYING  BODY. 

where  passenger  on  station  plat- 
form was  struck  by  the  body  of 
a  woman  who  was  killed  by 
train  at  crossing,  railroad  com- 
pany not  liable,  the  proximate 
cause  of  injury  being  negli- 
gence of  woman  and  not  that  of 
railroad  company Pa.  103 

FLYING  OBJECT. 

where  a  passenger  sitting  at  an 
open  window  of  a  car  with  his 
elbow  slightly  extended  outside 
the  window  was  injured  by  a 
stick  of  wood  falling  through 
window,  it  was  error  to  nonsuit, 
the  facts  being  for  jury  to  de- 
termine   .' Ore.    50 

FOOTBOARD  OF  CAR. 

where  passenger  was  struck  by 
trolley  pole  while  riding  on 
footboard  of  open  street  car,  it 
was  error  to  direct  verdict  for 
defendant,  as  question  of  negli- 
gence was  for  jury R.  L  3i8 

riding  on  footboard  of  crowded 
open  street  car,  without  objec- 
tion from  defendant's  servants, 
not  contributory  negligence . . . 
Wash.  384 

where  passenger  riding  on  foot- 
board of  open  street  car  was 
struck  by  car  coming  in  oppo- 

.  site  direction,  questions  of  neg- 
ligence were  for  jury Wis.  536 

passenger  riding  on  footboard  of 
open  street  car  injured  by  colli- 
sion with  car  standing  on  track, 
guilty  of  contributory  negli- 
gence, he  knowing  of  dangerous 
position  and  that  there  were 
seats  inside  the  car Wis.  530 

FOOTBOARD  OF  ENGINE. 

infant  riding  on  footboard  of  en- 
gine injured  in  derailment,  held 
guilty  of  contributory  negli- 
gence   Tex.  333 

railroad  company  not  liable  for 
injury  to  boy  stealing  a  ride  on 
switch   engine Wash.  408 
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FREE  PASS. 

contract  exempting  carrier  from 
liability  for  injury  to  passenger 
carried  gratuitously,  governed 
by  law  of  place Ohio,    %% 

stockman  travelling  on  a  **  dro- 
ver's pass"  is  not  a  gratuitous 
passenger,  and  clause  in  pass 
exempting  railroad  company 
from  liability  for  negligence 
held  not  to  relieve  company 
from  liability  to  stockman  in- 
jured in  collision Ohio,    39 

person  riding  on  free  pass  in- 
jured in  collision;  railroad  com- 
pany liable Pa.  217 

a  common  carrier  cannot  protect 
himself  by  special  contract  from 
liability  for  negligence Pa.  317 

shipper. of  stock  injured  on  train; 
contract  limiting  liability,  valid. 
S.Dak.  245 

person  riding  on  free  pass  injured 
in  derailment  of  train ;  railroad 
company  liable Tex.  279 

where  the  wife  and  child  of  one  of 
defendant's  agents  boarded  a 
train  and  the  child  was  injured 
in  a  derailment,  the  fact  that 
they  were  travelling  without 
paying  fare  did  not  constitute 
them  trespassers Tex.  312 

note  of  Texas  cases  relating  to 
persons  riding  on  free  passes. . 
Tex.  312-^13 

person  riding  on  front  platform 
of  cable  car,  on  a  pass  limiting 
liability  of  carrier,  cannot  re- 
cover for  injuries  received  on 
account  of  negligence  of  defend- 
ant's servants Wash,  400 

person  accepting  free  pass  is  bound 
by  its  conditions  whether  he  ac- 
tually read  them  or  not.  .Wash.  401 

railroad  company  may,  by  con- 
tract, relieve  itself  from  liability 
to  passenger  carried  gratui- 
tously for  injuries  caused  by 
negligence  of  its  servants,  but 
not  for  gross  negligence.  .Wis.  546 


FREE   "^hS^  ^Continued. 

where  passenger  travelling  on  free 
pass  was  injured  in  collision 
with  freight  train,  question  of 
gross  negligence  was  for  jury. . 

Wis.  546 

note  of  English  cases  relating  to 
free  passes  and  exemption  of 
carrier  from  liability  to  passen- 
gers for  injuries  caused  by  neg- 
ligence of  servants.  .Eng.  rule,  551 

proper  to  instruct  that  if  plaintiff 
was  lawfully  on  engine  at  time 
of  collision,  and  he  was  injured 
by  gross  negligence  of  one  of 
defendant's  servants,  he  was  en-  * 
titled  to  recover,  notwithstand- 
ing he  was  a  stockholder,  riding 
by  invitation  of  president  of 
company,  paying  no  fare,  and 
not  in  usual  passenger  cars. . . . 
U.  S.  Sup.  602 

the  fact  that  injured  person  was  a 
**  steamboat  man,"  and  carried 
gratuitously  according  to  cus- 
tom, does  not  deprive  him  of 
right  of  redress  enjoyed  by 
other  passengers U.  S.  Sup.  614 

the  master  of  a  steamboat  has 
power  to  bind  the  boat  by  giv- 
ing a  "steamboat  man"  free 
passage U.  S.  Sup.  6x4 

a  drover,  travelling  on  a  pass,  for 
purpose  of  taking  care  of  his 
stock  on  the  train,  is  a  passen- 
ger for  hire U.  S.  Sup.  624 

not  just  and  reasonable  for  com- 
mon carrier  to  stipulate  for  ex- 
emption from  responsibility  for 
negligence  of  himself  or  serv- 
ants, the  rule  applying  both 
to  carriers  of  goods  and  carriers 
of  passengers,  with  especial 
force  to  latter U.  S.  Sup.  624 

plaintiff,  owner  of  a  patented  car 
coupling,  travelling  on  a  free 
pass  on  defendant's  train  and 
injured  in  derailment  of  train, 
held  to  be  passenger  for  hire, 
and  not  competent  for  defend- 
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FREE  VhSS'-ContiMued, 

ant  to  stipulate  for  immunitj 
expressed  on  back  of  pass 


••«•■••• 


...U.  S.  Sup.  638 


FREIGHT  CAR. 

passenger's  arm  resting  on  win- 
dow sill  of  car  injured  in  colli- 
sion of  train  with  freight  car 
standing  near  main  track ;  rail- 
road liable U.  S.  Sup.  571 

passenger's  arm  resting  on  win- 
dow sill  of  car  struck  bj  freight 
car U.  S.  Circ.  684. 

FREIGHT  TRAIN. 

passenger  standing  on  rear  plat- 
form of  freight  train  without 
holding  to  anything,  guiltj  of 
negligence  precluding  recovery 
for  injury  sustained  by  sudden 
start  of  train N.  C.       i 

question  of  contributory  negli- 
gence should  haye  been  submit- 
ted to  jury  where  passenger  on 
freight  train,  riding  in  caboose, 
seats  being  provided,  was  in- 
jured by  sudden  jerk  of  train. . 

N.C.      3 

3a8senger  on  freight  train,  know- 
ing the  risks  incidental  thereto, 
bound  to  exercise  more  care 
than  upon  passenger  trains 

N.C.      3 

»aasenger  sitting  on  arm  of  seat 
in  freighttrain  injured  by  bump- 
ing of  cars  while  being  coupled, 
guilty    of    contributory    negli- 

grence N.  C.      4 

erson  injured  by  sudden  start  of 
train  while  riding  in  box  car  of 
freight  train,  guilty  of  contrib- 
utory negligence  in  riding  in 

dangerous  place Okl.    42 

person  who  gets  upon  freight 
trsin,  without  knowledge  of 
conductor  and  under  direction 
of  brakeman  goes  into  box  car, 
paying  fare  to  the  brakeman,  is 
not   a    passenger,    but    a   tres- 

Okl.    4a 


FREIGHT  TKKIS  ^Continued, 

boy  on  station  platform  watching 
moving  trains  struck  by  object 
projecting  from  passing  freight 
train;  railroad  company  not 
liable Pa.  103 

person  while  assisting  employee 
in  cutting  loose  freight  cars  in- 
jured by  sudden  jerk  of  train. . 
Pa.  178 

person  killed  in  derailment  of 
train  caused  by  misplaced 
switch Pa.  188 

person  riding  on  freight  train 
with  conductor's  permission, 
knowing  it  was  against  rules  of 
railroad  company,  assumes 
risks  of  accident Tenn.  350 

passenger  riding  on  freight  train 
assumes  risks  peculiar  to  that 
mode  of  travel Tenn.  253 

rule  of  railway  company  that 
freight  and  passengers  will  be 
carried  on  separate  trains,  is 
reasonable,  and  a  party  who,  in 
violation  of  such  rule,  rides  on 
a  freight  train  and  is  injured, 
cannot  recover Tex.  28a 

railroad  company  not  liable  for 

death    of     person     riding    on 

freight    train     against     rules, 

where  such  train  was  wrecked . . 

^  Tex.  28a 

instructions  to  the  effect  that  if 
rule  forbidding  persons  riding 
on  freight  trains  was  habitually 
violated  by  defendant's  officers, 
the  same  may  be  considered 
dispensed  with  are  correct,  but 
conductor  has  no  authority  to 
relax  rule Tex.  317 

railway  company  not  liable  for 
injuries  sustained  by  person 
riding  on  top  of  caboose  by 
striking  against  waterspout. . . . 

Tex.  323 

where  stockman  was  injured  on 
top  of  car  while  attending  to 
cattle,  by  striking  against  snow- 
shed,  it  was  error  to  nonsuit. 
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FREE  PASS. 

contract  exempting  carrier  from 
liabilitj  for  injury  to  passenger 
carried  gratuitously,  governed 
by  law  of  place Ohio,    33 

stockman  travelling  on  a  '*  dro- 
ver's pass*'  is  not  a  gratuitous 
passenger,  and  clause  in  pass 
exempting  railroad  company 
from  liability  for  negligence 
held  not  to  relieve  company 
from  liability  to  stockman  in- 
jured in  collision Ohio,    39 

person  riding  on  free  pass  in- 
jured in  collision;  railroad  com- 
pany liable Pa.  317 

a  common  carrier  cannot  protect 
himself  by  special  contract  from 
liability  for  negligence Pa.  317 

shipper  of  stock  injured  on  train ; 
contract  limiting  liability,  valid. 
S.Dak.  245 

person  riding  on  free  pass  injured 
in  derailment  of  train ;  railroad 
company  liable Tex.  379 

where  the  wife  and  child  of  one  of 
defendant's  agents  boarded  a 
train  and  the  child  was  injured 
in  a  derailment,  the  fact  that 
they  were  travelling  without 
paying  fare  did  not  constitute 
them  trespassers Tex.  313 

note  of  Texas  cases  relating  to 
persons  riding  on  free  passes. . 
Tex.  313-313 

person  riding  on  front  platform 
of  cable  car,  on  a  pass  limiting 
liability  of  carrier,  cannot  re- 
cover for  injuries  received  on 
account  of  negligence  of  defend- 
ant's servants Wash.  400 

person  accepting  free  pass  is  bound 
by  its  conditions  whether  he  ac- 
tually read  them  or  not.  .Wash.  401 

railroad  company  may,  by  con- 
tract, relieve  itself  from  liability 
to  passenger  carried  gratui- 
tously for  injuries  caused  by 
negligence  of  its  servants,  but 
not  for  gross  negligence . .  Wis.  546 


FREE   Yk^'^ --Continued, 

where  passenger  travelling  on  free 
pass  was  injured  in  collision 
with  freight  train,  question  of 
gross  negligence  was  for  Jury. . 

Wis.  546 

note  of  English  cases  relating  to 
free  passes  and  exemption  of 
carrier  from  liability  to  passen- 
gers for  injuries  caused  by  neg- 
ligence of  servants.  .Eng.  rule,  551 

proper  to  instruct  that  if  plaintiff 
was  lawfully  on  engine  at  time 
of  collision,  and  he  was  injured 
by  gross  negligence  of  one  of 
defendant's  servants,  he  was  en-  * 
titled  to  recover,  notwithstand- 
ing he  was  a  stockholder,  riding 
by  invitation  of  president  of 
company,  paying  no  fare,  and 
not  in  usual  passenger  cars .... 
U.  S.  Sup.  603 

the  fact  that  injured  person  was  a 
*'  steamboat  man,"  and  carried 
gratuitously  according  to  cus- 
tom, does  not  deprive  him  of 
right  of  redress  enjoyed  by 
other  passengers . . . .  U.  S.  Sup.  6L4. 

the  master  of  a  steamboat  has 
power  to  bind  the  boat  by  giv- 
ing a  ** steamboat  man"  free 
passage U.  S.  Sup.  6x4 

a  drover,  travelling  on  a  pass,  for 
purpose  of  taking  care  of  his 
stock  on  the  train,  is  a  passen- 
ger for  hire U.  S.  Sup.  624 

not  just  and  reasonable  for  com- 
mon carrier  to  stipulate  for  ex- 
emption from  responsibility  for 
negligence  of  himself  or  serv- 
ants, the  rule  applying  both 
to  carriers  of  goods  and  carriers 
of  passengers,  with  especial 
force  to  latter U.  S.  Sup.  624 

plaintiff,  owner  of  a  patented  car 
coupling,  travelling  on  a  free 
pass  on  defendant's  train  and 
injured  in  derailment  of  train, 
held  to  be  passenger  for  hire, 
and  not  competent  for  defend- 
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FREE  PASS— Ci»i»/iM»tf</. 

ant  to  stipulate  for  Immunitj 
expressed  on  back  of  pass 

.(U*  S*  Sup*  030 

FREIGHT  CAR. 

passenger's  arm  resting  on  win- 
dow sill  of  car  injured  in  colli- 
sion of  train  with  freight  car 
standing  near  main  track ;  rail- 

roadliable U.  S.  Sup.  571 

passenger's  arm  resting  on  win- 
dow sill  of  car  struck  by  freight 
car U.  S.  Circ.  684. 

FREIGHT  TRAIN. 

passenger  standing  on  rear  plat- 
form of  freight  train  without 
holding  to  anything,  guilty  of 
negligence  precluding  recovery 
for  injury  sustained  by  sudden 

start  of  train N.  C.       x 

question  of  contributory  negli- 
gence should  have  been  submit- 
ted to  jury  where  passenger  on 
freight  train,  riding  in  caboose, 
seats  being  provided,  was  in- 
jured by  sudden  jerk  of  train. . 

N.C.      3 

passenger  on  freight  train,  know- 
ing the  risks  incidental  thereto, 
bound  to  exercise  more  care 
than  upon  passenger  trains 

N.C.      3 

Missenger  sitting  on  arm  of  seat 
in  freighttrain  injured  by  bump- 
ing of  cars  while  being  coupled, 
guilty    of    contributory    negli- 

grencc N.  C.      4 

erson  injured  by  sudden  start  of 
train  while  riding  in  box  car  of 
freight  train,  guilty  of  contrib- 
utory negligence  in  riding  in 

dangerous  place Okl.    4a 

person  who  gets  upon  freight 
train,  without  knowledge  of 
conductor  and  under  direction 
of  brakeman  goes  into  box  car, 
paying  fare  to  the  brakeman,  is 
not    a    passenger,    but    a    tres- 

Okl.    4a 


FREIGHT  TKAl^ ^Continued. 

boy  on  station  platform  watching 
moving  trains  struck  by  object 
projecting  from  passing  freight 
train;  railroad  company  not 
liable Pa.  103 

person  while  assisting  employee 
in  cutting  loose  freight  cars  in- 
jured by  sudden  jerk  of  train. . 
Pa.  178 

person  killed  in  derailment  of 
train  caused  by  misplaced 
switch Pa.  188 

person  riding  on  freight  train 
with  conductor's  permission, 
knowing  it  was  against  rules  of 
railroad  company,  assumes 
risks  of  accident Tenn.  250 

passenger  riding  on  freight  train 
assumes  risks  peculiar  to  that 
mode  of  travel Tenn.  253 

rule  of  railway  company  that 
freight  and  passengers  will  be 
carried  on  separate  trains,  is 
reasonable,  and  a  party  who,  in 
violation  of  such  rule,  rides  on 
a  freight  train  and  is  injured, 
cannot  recover Tex,  28a 

railroad  company  not  liable  for 

death    of     person     riding   on 

freight    train     against     rules, 

where  such  train  was  wrecked . . 

J  Tex.  283 

instructions  to  the  effect  that  if 
rule  forbidding  persons  riding 
on  freight  trains  was  habitually 
violated  by  defendant's  officers, 
the  same  may  be  considered 
dispensed  with  are  correct,  but 
conductor  has  no  authority  to 
relax  rule Tex.  317 

railway  company  not  liable  for 
injuries  sustained  by  person 
riding  on  top  of  caboose  by 
striking  against  waterspout 

Tex.  323 

where  stockman  was  injured  on 
top  of  car  while  attending  to 
cattle,  by  striking  against  snow- 
shed,  it  was  error  to  nonsuit, 
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FREIGHT  TKKl^— Continued, 

as  question  of  negligence  was 
for  jury Utah,  326 

person  sitting  near  door  and  fall- 
ing from  caboose  of  freight 
train,  guilty  of  contributory 
negligence Va.  374 

person  leaping  from  freight  train 
to  avoid  accident  in  derailment 
of  train Wis,  523 

person  who  goes  on  freight  train 
supposing  it  to  be  a  passenger 
train  is  entitled  to  rights  of 
passenger  until  informed  of  his 
mistake  in  character  of  train. . 

Wis.  532 

infant  passenger  thrown  from  plat- 
form of  freight  train  by  sud- 
den start  of  train Wis.  532 

where  passenger  travelling  on  free 

pass  was    injured    in  collision 

with  freight   train,  question  of 

gross  negligence  was  for  jury. 

Wis.  546 

shipper  locked  in  box  car  and  in- 
jured by  fire Wis.  562 

note  of  Wisconsin  cases  relating 
to  stockmen  injured  on  trains. 
Wis.  562 

derailment  of  freight  train  on  un- 
completed road;  railroad  not 
liable Wyo.  Terr.  566 

drover,  in  care  of  stock,  injured  on 
train U.  S.  Sup.  624 

stockman  standing  on  platform  of 
caboose  car  killed  by  train  com- 
ing in  contact  with  obstruction 
on  track  and  overturning  car. 
U.S.  Circ.  App.  651 

note  of  United  States  cases  relat- 
ing to  injuries  to  stockmen,  etc., 
on  trains U.  S.  Circ.  App.  651 

passenger  riding  in  caboose  of 
freight  train  injured  by  violent 
jerk  of  train U.  S.  Circ.  680 

duty  of  conductor  and  employees 
on  freight  trains  carrying  pas- 
sengers to  give  to  passengers 
such  attention  and  care  consist- 
ent with  operation  of  such  a 


FREIGHT  TKKUl'' Continued. 

train,  but  not  such  care  as  on 

regular  passenger  trains 

U.S. Circ.  680 

FROST. 

if  break  in  rail  was  caused  by  cold 
weather,  which  could  not  have 
been  discovered  in  time  to  pre- 
vent, and  defective  track  did  not 
contribute  to  it,  railroad  com- 
pany not  liable Tex.  264. 

GAME. 

a  person  who  finds  game  on  his 
own  land  cannot  justify  pursu- 
ing it  into  land  of  another 

Eng.rule,    74 

GANGWAY. 

where  a  person  on  invitation  of 
officer  went  on  board  a  vessel  in 
the  docks,  and  on  leaving  same 
the  gangway  tilted  over  and 
threw  him  into  water,  the  serv- 
ants of  the  dock  company  being 
aware  of  the  gangway  being  dan- 
gerous, the  injured  party  had  a 
right  of  action  against  dock  com- 
pany for  failure  to  keep  gang- 
way safe  or  to  warn  persons  of 
danger £ng.  rule,  493 

GOODS. 

where  goods  were  found  at  end  of 
voyage  to  be  injured  by  oil,  but 
there  was  no  direct  evidence  as 
to  how  injury  occurred,  there 
being  no  oil  in  the  cargo,  but 
oil  was  used  for  the  engines,  a 
finding  of  negligence  was  justi- 
fied  Eng.rule,    28 

common  carriers  may  limit  their 
liability  for  loss  of  goods  by  no- 
tice that  baggage  is  at  passen- 
ger's own  risk Pa.  144 

liability  of  common  carrier  of 
goods Eng.  rule,  618,  635-636 

person,  voluntarily  and  without 
reward,  undertaking  to  enter 
goods  of  another  at  custom- 
house, and    by  mistake  made 
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wrong  entry,  not  liable  for  loss 
to  o?mer,  where  it  was  shown 
that  he  had  taken  same  care  of 
goods  as  his  own. . .  .Eng.  rule,  619 

GROSS  NEGLIGENCE.     See  also 
Negligbncb. 

)latforro  of  railroad  station  is  not 
a  public  highway,  and  persons 
Qsing  it  other  than  for  passenger 
purposes  are  licensees,  to  whom 
the  railroad  company  is  liable 
onlj  for  willful  or  wanton  in- 
jury  Pa.    61 

charge  which,  though  it  gives 
the  law  correctly  as  to  exem- 
plary damages  for  gross  negli- 
gence, yet  fails  to  state  that  such 
negligence  must  have  contrib- 
uted  to   plaintiff's    injury,    is 

error Tex.  364 

ilroad  company  may,  by  con- 
tract, relieve  itself  from  lia- 
bility to  passenger  carried 
gratuitously  for  injuries  caused 
by  negligence  of  its  servants, 
but  not  for  gross  negligence.. 

Wis.  546 

lere  passenger  travelling  on  free 
3ass  was  injured  in  collision 
irith  freight  train,  question  of 
^oss  negligence  was  for  jury. . 

Wis.  546 

»per  to  instruct  that  if  plaintiff 
ras  lawfully  on  engine  at  time 
f  collision  and  he  was  injured 
y  gross  negligence  of  one  of 
efendant's  servants,  he  was  en- 
tled  to  recover,  notwithstand- 
ig  he  was  a  stockholder  riding 
J  invitation  of  president  of 
>mpany,  paying  no  fare,  and 
3t  in  usual  passenger  cars 

....■•••.. U.  O.  oUp.    002 

1  is  required  for  proper  man- 
l^exnent  of  boilers  and  ma- 
linery  of  steamboat,  and 
ilure  to  exert  that  skill  is 
'OSS  negligence U.  S.  Sup.  614 


GUARD. 

it  is  not  duty  of  railroad  company 
to  place  screens  at  car  windows 
to  prevent  passengers  putting 
their  heads  or  arms  out  or  pro- 
tect them  from  missiles  thrown 
from  outside Pa.  174 

where  boy  was  thrown  off  step  of 
front  platform  of  street  car,  it 
was  error  to  charge  that  ab- 
sence of  fender  or  guard  was 
negligence  on  defendant's 
part Pa.  122 

GUARD  RAIL.      - 

passenger  on  steamship  injured 
by  sudden  lurch  of  vessel ;  ab- 
sence of  guard  rail  proper  for 
jury  to  consider  on  question  of 
negligence Pa.  X05 

HACK. 

passenger  thrown  from  hack  due 
to  horses  running  away  and  col- 
liding with  post  in  street.  .S.  C.  244 

HAND  CAR. 

passenger  riding  on  hand  car  as- 
sumed risks  of  travel  and  rail- 
road company  not  liable  for  in- 
jury sustained  in  derailment  of 
the  car Ohio,    40 

passenger  injured  while  riding  on 
hand  car ;  railroad  company  lia- 
ble  Tex.  288 

note  of  Texas  cases  relating  to 
persons  injured  on  hand  cars, 
etc Tex.  288-290 

note  of  Texas  cases  relating  to  in- 
fants injured  on  hand  cars,  etc. 
Tex.  289-290 

HEAD  OUT  OF  WINDOW. 

mail  agent  putting  his  head  out  of 
window  of  car  and  struck  and 
killed  by  object  on  track.  .Tex.  390 

HEAT. 

liability  of  railway  company  for 
failure  to  keep  station  room 
warmed  for  passengers  waiting 
there Tex.  297 
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death  of  infant  from  exposure  to 
cold  from  failure  of  railroad 
company  to  heat  car Tex.  399 

passing  between  cars  to  get  to 
warm  car  was  the  proximate 
cause  of  injury  to  passenger  and 
not  the  failure  to  heat  car.  .Tex.  399 

HIGHWAY. 

stage  coach  proprietor  cannot  re- 
cover from  road  company  for 
defective  road,  the  damages  as- 
sessed against  him  for  injuries 
to  passenger  by  upsetting  of 
stage  coach Ohio,      7 

platform  of  railroad  station  is  not 
a  public  highway,  and  persons 
using  it  other  than  for  passenger 
purposes  are  licensees,  to  whom 
the  railroad  company  is  liable 
only  for  willful  or  wanton  injury. 
Pa.    61 

where  a  person  riding  on  highway 
is  injured  by  an  obstruction,  he 
cannot  recover  damages  where 
it  appears  that  he  was  riding 
with  great  violence  and  want  of 
ordinary  care Eng.  rule,  358 

where  an  ass,  which  was  fettered, 
was  placed  on  the  highway  by 
plaintiff,  and  a  runaway  horse 
and  wagon  of  defendant  ran  into 
and  killed  the  ass,  plaintiff  was 
entitled  to  recover,  although  it 
was  illegal  to  put  the  animal  on 
the  highway,  unless  such  act 
was  the  immediate  cause  of  the 
accident.  ..Eng,  rule,  359,  428,  456 

HOLE. 

person  falling  into  hole  at  station 

platform  caused  by  short  plank 

of  bridge  across  ditch  used  as 

crossing  place  for  passengers . . 

N.  C.      5 

HORSE. 

where  child  climbing  on  wheel  of 
wagon  left  in  street  by  a  serv- 
ant was  injured  by  some  other 


UOKS^ -^Continued. 

children    starting    the    hone, 

master  was  held  liable 

Eng.  rule,     77 

party  who  rides  horse  at  request 
of  owner  for  sale  purposes, 
without  benefit  to  himself,  is 
bound  to  use  due  skill,  and  if 
proved  to  be  skillful  is  equally 
liable  with  borrower  for  injury 
to  horse Eng-  rule,  78, 617 

HORSE  RAILROAD. 

degree  of  care  required  of  elec- 
tric street  railway  companies 
higher  than    that   required  ol 

horse  railroad  companies 

Wash.  384 

HUSBAND  AND  WIFE. 

notwithstanding  the  Married  Wo- 
man's Act,  husband  is  still  en- 
titled to  services  of  wife,  and 
wife  cannot  recover  for  loss  of 
time  or  pecuniary  expenses  un- 
less it  be  averred  and  proved 
that  she  is  a  sole  trader Va.  376 

an  action  for  injury  to  wife  must 
be  brought  in  name  of  husband, 
and  wife  is  a  proper  though 
not  a  necessary  party  to  such 
action Wash.  397 

IMMINENT  DANGER. 

passenger  in  stage  coach  jumping 
to  avoid  danger  from  runaway 
team Tex.  354 

person  leaping  from  freight  train 
to  avoid  accident  in  derailment 
of  train Wis.  p3 

IMPROPER  REMARKS. 

passenger  falling  off  station  plat- 
form at  night ;  failure  to  exclude 
improper  remarks  of  counsel  as 

to  damages  reversible  error 

Tex.  a6o 

verdict  for  $5,000  reversed  for  im- 
proper remarks  of  counsel  in 
comparing  the  case  at  bar  with 
a  case  in  which  verdict  for  same 
amount  was  rendered Tex.  395 
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INEVITABLE  ACCIDENT. 

pusenger  injured  in  derailment  of 
tnin  caused  hy  broken  axle; 
raifroad  company  not  liable  for 
inevitable  accident Pa.  197 

mere  continuance  of  rain  and  snow 
not  such  an  unforeseen  contin- 
gency as  to  relieve  railroad  com- 
pany from  liability  to  passenger 
for  injuries  caused  by  failure  to 
keep  track  in  repair  whereby 
train  was  derailed Tex.  264 

INFANT. 

where  child  climbing  on  wheel  of 
wagon  left  in  street  by  a  servant 
was  injured  by  some  other  chil- 
dren starting  the  horse,  master 

was  held  liable Eng.  rule,    77 

boy  on  station  platform  watching 
moving  trains  struck  by  object 
projecting  from  passing  freight 
train;    railroad    company    not 

liable Pa.  103 

boy  riding  on  step  of  front  plat- 
form of  street  car  struck  by  ob- 
ject near  track Pa.  I3i 

where  boy  was  pushed  off  step  of 
front  platform  of  street  car  by 
passengers  leaving  the  car, 
street  car  company  not  liable. . 

Pa.  132 

child  getting  on  front  platform  of 
street  car  by  permission  of 
driver,  and  injured  in  jumping 
therefrom  while  car  was  in  mo- 
tion   Pa.  133 

nrhere  boy  was  thrown  off  step  of 
front  platform  of  street  car,  it 
was  error  to  charge  that  absence 
of  fender  or  guard  was  negli- 
gence on  defendant's  part.  .Pa.  I33 
kote  of  Pennsylvania  cases  relat- 
ing to  infants  injured  on  front 

platforms  of  street  cars 

Pa.  132-123 

rhere  tx>y  carrying  water  for  use 
of  ifvorkmen  on  cable  road  was 
injured  by  jumping  or  falling 
off  front  platform  of  street  car, 
rai  Iroad  company  not  liable .  Pa.  1 23 


INFANT — Coutimmed. 

newsboy  falling  or  pushed  from 
step  of  platform  of  street  car 
and  run  over  by  another  car. . 

Pa.  133 

error  to  nonsuit  in  action  for  dam- 
ages for  death  of  boy,  who  at 
threats  of  driver,  jumped  from 
front  platform  of  moving  street 
car Pa.  133 

where  infant  passenger  was  killed 
by  missile  striking  train,  it  was 
error  not  to  charge  that  burden 
was  on  plaintiff  to  prove  acci- 
dent was  due  to  defendant's 
negligence Pa.  174 

boy,  six  years  old,  falling  off  coal 
train  and  killed ;  defendant  not 
liable Pa.  215 

newsboy  killed  on  train ;  defend- 
ant not  liable Pa.  2x5 

boy  jumping  from  sand  car  and 
injured;  defendant  not  liable^ 
Pa.  2x5 

note  of  Texas  cases  relating  to  in- 
fants injured  on  hand  cars, 
etc Tex.  289-290 

death  of  infant  from  exposure  to 
cold  from  failure  of  railroad 
company  to  heat  car Tex.  299 

where  the  wife  and  child  of  one 
of  defendant's  agents  boarded  a 
train  and  the  child  was  injured 
in  a  derailment,  the  fact  that 
they  were  travelling  without 
paying  fare,  did  not  constitute 
them  trespassers Tex.  312 

infant  riding  on  footboard  of  en- 
gine injured  in  derailment,  held 
guilty  of  contributory  negli- 
gence  Tex.  322 

railroad  company  not  liable  for 
injury  to  boy  stealing  a  ride  on 
switch  engine Wash.  408 

infant  passenger  thrown  from 
platform  of  freight  train  by 
sudden  start  of  train Wis.  532 

infant  trespasser  injured  on  coal 
train;  railroad  company  not 
liable U.  S.  Sup.  644 
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child  injured  while  travelling  on 
train  in  custody  of  mother  may 
maintain  action,  although  no 
fare  was  paid  for  its  transporta- 
tion  Eng.  rule,  696 

INNKEEPER. 

bote  of  English  cases  relating  to 

liability  of  innkeepers 

Eng.  rule,  ^08-609 

INSTRUCTION. 

It  would  be  error  to  instruct  jury 
to  make  special  findings  with- 
out regard  to  general  verdict, 
where  statute  provides  for  spe- 
cial findings  upon  condition  of 
general  verdict  being  returned. 

'       , Okl.    42 

where  a  passenger  was  killed  in  an 
explosion  on  a  steamboat,  it  was 
erroneous  to  give  binding  in- 
struction for  defendants,  the  ac- 
cident raising  a  presumption  of 
negligence  which  it  was  for  de- 
fendants to  rebut,  afid  whether 
evidence  was  sufficient  to  over- 
come presumption  was  for  jury. 

Pa.  105 

where  boy  was  thrown  oflF  step  of 
front  platform  of  street  car,  it 
was  error  to  charge  that  absence 
of  fender  or  guard  was  negli- 
gence on  defendant's  part.  .Pa.  123 

where  it  is  not  shown  that  tort  was 
committed  willfully  or  mali- 
ciously, question  of  exemplary 
damages  should  not  be  submit- 
ted  Pa.  133 

where  traveller  puts  his  elbow  or 
arm  out  of  car  window,  without 
qualifying  circumstances,  it  is 
negligence  in  se;  and  on  such 
facts  it  is  duty  of  court  to  de- 
clare it  negligence  in  law.  .Pa.  156 

where  infant  passenger  was  killed 
by  missile  striking  train,  it  was 
error  not  to  charge  that  burden 
was  on  plaintiff  to  prove  acci- 
dent was  due  to  defendant's 
negligence Pa.  174 


INSTRUCTION  —ConiiMued. 

• 

an  instruction  **  that  if  a  person, 
not  connected  with  the  com- 
pany, travels  by  a  passenger 
train,  presumably  he  is  travel- 
ling as  a  passenger,  and  for  a 
consideration,"  is  correct.  .Pa.  188 

where  plaintiff  voluntarily  stood 
on  rear  platform  and  fell  off 
while  train  was  in  motion,  it 
was  error  not  to  charge  contrib- 
utory negligence Pa.  198 

person  killed  in  railroad  wreck; 
erroneous  instruction  as  to  dam- 
ages   Pa.  aio 

where  mail  agent  was  injured  in 
collision,  question  of  damages 
should  not  have  been  left  en- 
tirely to  jury,  but  compensatory 
damages  only  should  have  been 
charged Pa.  217 

an  instruction  to  consider  pain 
and  suffering  and  permanent 
injury  is  sufficiently  definite  on 
the  question  of  damages.  Tenn.  247 

error  to  hold  that  mental  inca- 
pacity occasioned  by  intoxica- 
tion excused  intoxicated  person 
from  any  care  whatever  for  his 
safety Tex.  2613 

a  charge  which  though  it  gives  the 
law  correctly  as  to  exemplary 
damages  for  gross  negligence, 
yet  fails  to  state  that  such  negli- 
gence must  have  contributed  to 
plaintiff's  injury,  is  error.  .Tex.  .264 

where  person  was  injured  while 
riding  on  tool  car  attached 
to  train,  it  was  error  to  charge 
that  where  conductor  received 
person  as  passenger  such  fact 
made  him  a  passenger  . . .  Tex.  288 

where  train  was  derailed  by  com- 
ing into  contact  with  cow  on 
track,  the  question  of  negli- 
gence was  for  jury  and  revers- 
ible error  to  instruct  that  de- 
fendant was  negligent  if  it 
permitted  weeds  to  grow  on 
track Tex.  305 
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mstructions  to  the  effect  that  if 
rule  forbidding  persons  riding 
on  freight  trains  was  habituallj 
Tiolated  by  defendant's  officers, 
the  same  maj  be  considered 
dispensed  with  are  correct,  but 
conductor  has  no  authority  to 

relax  rule Tex.  317 

verment  in  a  count  of  a  declara- 
tion that  plaintiff  "was  thrown'' 
from  street  car,  not  supported 
where  proof  was  that  she  volun- 
taril/  jumped  from  car,  and  in- 
struction should  have  been  given 

to  disregard  the  count. Va.  376 

dgment  will  not  be  reversed  for 
mere  mistake  in  stating  law 
when  mistake  was  immediatelj 
and  fully  corrected  by  rest  of 

[Jiarge Wis.  546 

rersible  error  to  instruct  jury 
:hat  annuity  tables  furnished 
Lhtolute  rules  which  the  law 
equired  them  to  apply  in  esti- 
Dating    duration  of  plaintiff's 

If e,  etc U.  S.  Sup,  574 

error  to  instruct  that  a  rail- 
raj  company  as  a  carrier  of 
assengers  is  bound  to  keep  its 
ack  clear  from  obstructions, 
id  that  cars  on  side  tracks  are 
t  secured  that  they  will  not 
»ine  on  main  track  to  over- 
row   trains    that    may    come 

ong U.S.  Sup.  585 

ler  to  instruct  that  if  plaintiff 
IS  lawfully  on  engine  at  time 
collision,  and  he  was  injured 
g^oss  negligence  of  one  of 
fendant's  servants,  he  was  en- 
led  to  recover,  notwithstand- 
;  he  was  a  stookholder,  riding 
invitation  of  president  of 
npany,  paying  no  fare,  and 

in  usual  passenger  cars 

U.  S.  Sup.  602 

)XICATION. 

i  stag^e  coach  is  so  carelessly 

''en   by  drunken  driver  and 
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is  upset  and  a  female  passenger 
is  so  injured  that  a  miscarriage 
results,  carrier  liable  for  all 
immediate  results  of  injury.  . . 
Tex.  354 

intoxicated  person  on  track, 
struck  and  killed  by  train ;  con- 
tributory negligence Tex.  363 

error  to  hold  that  mental  inca- 
pacity occasioned  by  intoxica- 
tion excused  intoxicated  person 
from  any  care  whatever  for  his 
safe^. Tex.  263 

intoxicated  person  killed  at  sta- 
tion after  alighting  from  train ; 
contributory  negligence.  .Tex.  295 

intoxicated  person  riding  on  plat- 
form of  train ;  duty  of  conduc- 
tor after  notice  of  person's 
condition    W.  Va.  440,  459 

intoxicated  person  falling  from 
platform  of  car,  guilty  of  con- 
tributory negligence 

.< W.  Va.  440,  459 

if  person's  intoxication  contribu- 
ted to  injury,  as  a  proximate 
cause  thereof,  it  is  a  complete 
bar  to  any  action  to  recover  for 
the  injury W.  Va.  440,  459 

INVITATION. 

where  a  pathway  between  freight 
cars  over  a  switch  is  used  by 
patrons  and  employees  with 
knowledge  of  railway  company, 
it  may  be  assumed  that  the 
railway  company  invites  per- 
sons to  use-  such  path,  and 
wh^re  the  cars  were,  without 
warning,  run  together  and  a 
person  was  crushed,  the  railway 
company  was  liable Va.  346 

person  riding  on  engine  by  invi- 
tation of  engineer  and  injured ; 
railroad  company  not  liable. . . 

Va.  375 

proper  to  instruct  that  if  plaintiff 
was  lawfully  on  engine  at  time  of 
collision,  and  he  was  injured  by 
gross  negligence  of  one  of  de-       ; 
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fenjdant's  servants,  he  was  enti- 
tled to  recover,  notwithstanding 
he  was  a  stockholder,  riding  by 
invitation  of  president  of  com- 
pany, paying  no  fare,  and  not  in 
usual  passenger  cars. .  U.  S.  Sup.  6oa 
drover  injured  while  riding  on  en- 
gine with  consent  of  engineer. 
•...•.....•.u«  d«  OirCi  o^f^ 

JUDGMENT. 

will  not  be  reversed  for  mere  mis- 
take in  stating  law  when  mistake 
was  immediately  and  fully  cor- 
rected by  rest  of  charge. .  .Wis.  546 

JURISDICTION. 

where  a  libel  was  filed  claiming 
damages  for  injuries  sustained 
on  steamboat  proceeding  from 
Sacramento  to  San  Francisco, 
in  California,  case  held  to  be 
within  the  Admiralty  courts  of 
the  United  States U.  S.  Sup.  6x4 

LANDING  STAGE. 

person  falling  from  elevated  way 
or  bridge  leading  to  boat  and 
killed Ore.    44 

person  not  passenger  injured  at 
steamboat  landing Tenn.  347 

passenger  on  steamboat  walking 
on  unprotected  stairway  and 
thrown  down  by  jar  of  boat  as 
the  vessel  was  making  a  land- 
ing, guilty  of  contributory  neg- 
ligence   Wash.  382 

passenger  standing  on  ferryboat 
injured  by  falling  as  boat  was 
making  landing;  carrier  not 
liable U.  S.  Sup.  568 

LANDLORD  AND  TENANT. 

a  mere  license  to  lodgers  to  use 
the  roof  as  a  drying- ground  im- 
poses no  duty  upon  the  land- 
lord to  fence  it  or  keep  the  fence 
in  repair Eng.  rule,  491 

LANDOWNER. 

permitting  persons  to  use  premises 
is  liable  for  accident  caused  by 


LANDOWNER —C(Mi/fjiSMf. 

negligence  of  himself  .or  serv- 
ants to  persons  availing  them- 
selves of  such  permission 

Eng.  rule,  491 

act  of  servants  in  negligently  low- 
ering goods  from  warehouse 
renders  owner  liable  for  injury 
to  person  lawfully  using  private 
way  to  warehouse. .  .Eng.  rule,  491 

LANDSLIDE. 

not  **  an  act  of  God  " . .  U.  S.  Sup.  644 

LATENT  DEFECT. 

carriers  of  passengers  for  hire  do 
not  warrant  roadworthiness  of 
the  cars,  and  are  not  responsible 
for  accident  arising  from  latent 
defect. Eng.  rule,  37,  28 

but  the  breaking  of  a  bolt  causing 
a  carriage  to  upset,  was  not  such 
an  accident  as  to  warrant  find- 
ing that  carriage  was  reasonably 

fit  for  use  of  passengers 

Eng.  rule,    28 

if  break  in  rail  was  caused  by  cold 
weather,  which  could  not  have 
been  discovered  in  time  to  pre- 
vent, and  defective  track  did  not 
contribute  to  it,  railroad  com- 
pany not  liable Tex.  J64 

LAW  OF  PLACE. 

contract  exempting  carrier  from 
liability  for  injury  to  passenger 
carried  gratuitously,  governed 
by  law  of  place Ohio,    aa 

contract  of  carriage  is  governed 
by  law  of  place Wis.  507 

LEAPING  FROM  CAR. 

person  leaping  from  freight  train 
to  avoid  accident  in  derailment 
of  train Wis.  523 

LESSOR  AND  LESSEE. 

common  carriers  liable  for  torts 
of  lessees Wash.  384 

railroad  company  chartered  by 
the  State,  cannot  without  legis- 
lative authority  lease  or  turn 
over  its  road  to  another  com- 
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LESSOR  AND   LESSEE  —  Ctfit- 
tinued, 

ptnyand  thereby  exempt  its  re- 
sponsibility for  conduct  of  road. 
W.Va.  440 

UABILITY. 

common  carriers  liable  for  torts 
of  lessees Wash.  384 

railroad  company  chartered  by  the 
State,  cannot  without  legislative 
authority  lease  or  turn  over  its 
road  to  another  company  and 
thereby  exempt  its  responsibil- 
ity for  conduct  of  road! .  W.  Va.  440 

LIBEL. 

rhere  a  libel  was  filed,  claiming 
damages  for  injuries  sustained 
on  steamboat,  proceeding  from 
Sacramento  to  San  Francisco,  in 
California,  case  held  to  be 
within  the  Admiralty  courts  of 
the  United  States. .  .U.  S.  Sup.  614 

JCENSEE. 

•latform  of  railroad  station  is  not 
a  public  highway,  and  persons 
using  it  other  than  for  passen- 
ger purposes  are  licensees,  to 
whom  the  railroad  company  is 
liable  only  for  willful  or  wanton 

injury Pa.    61 

here  a  person  not  a  passenger 
was  injured  by  the  breakdown 
of  a  station  platform  due  to  a 
large  crowd  of  persons  gathered 
to  welcome  a  distinguished  vis- 
itor, railroad  company  not  lia- 
ble   Pa.    61 

Tson  near  station,  watching 
mail  clerk  taking  mail  with  a 
"  catcher,"  struck  and  killed  by 
mail    crane,  railroad  company 

not  liable W.  Va.  409 

rson  visiting  operator  at  tele- 
p-aph  office  near  railroad  track 
ind    killed  in  wreck  of  office, 

-ailroad  not  liable W.  Va.  414 

rson  using  premises  by  permis- 
ion  only,  cannot  recover  dam- 


LICENSEE —Continu€d. 

ages  for  injury  caused  by 
obstructions Wis.  4S5 

owner  permitting  persons  to  use 
premises  is  liable  for  accident 
caused  by  negligence  of  himself 
or  servants  to  persons  availing 
themselves  of  such  permission. 
Eng.  rule,  491 

act  of  servants  in  negligently  low- 
ering goods  from  warehouse, 
renders  owner  liable  for  injury 
to  person  lawfully  using  private 
way  to  warehouse. .  .Eng.  rule,  49X 

a  mere  license  to  lodgers  to  u$e 
the  roof  as  a  drying-ground  im- 
poses no  duty  upon  the  landlord 
to  fence  it  or  keep  the  fence  in 
repair Eng.  rule,  49X 

where  a  person  on  invitadon  of 
officer  went  on  board  a  vessel  in 
the  docks,  and  on  leaving  same 
the  gangway  tilted  over  and 
threw  him  into  water,  the  serv- 
ants of  the  dock  company  being 
aware  of  the  gangway  being 
dangerous,  the  injured  party 
had  a  right  of  action  against 
dock  company  for  failure  to 
keep  gangway  safe  or  to  warn 
persons  of  danger. .  .Eng.  rule,  493 

LIFE  TABLES. 

standard  life  and  annuity  tables, 
showing  probable  duration  of 
life  and  present  value  of  a  life 
annuity,  are  competent  evidence 
for  jury  to  estimate  damages. . 

U.  S.  Sup.  574 

similar  ruling  in  English  case . . . 

Eng.  rule,  58a 

LIMITING  LIABILITY. 

contract  exempting  carrier  from 
liability  for  injury  to  passenger 
carried  gratuitously,  governed 
by  law  of  place Ohio,    32 

common  carrier  cannot,  in  Ohio, 
even  by  express  contract,  re- 
lieve himself  from  liability  for 
injuries  caused  by  his  own  neg- 
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LIMITING    LIABILITY  —  Con- 
tinued, 

ligence,  or  that  of  his  servants, 
in  the  discharge  of  the  duties 

incident  to  his  employment 

^..Ohio,    23 

while  an  exception  in  a  bill  of 
lading  releasing  shipowner 
from  liability  for  breakage, 
leakage  or  damage  did  not 
cover  damage  from  negligence 
of  shipper's  servants,  it  did  shift 
the  onus  of  proof  upon  the  ship- 
per to  prove  negligence 

.1 Eng.  rule,    38 

stockman  travelling  on  a  "  drov- 
er's pass"  is  not  a  gratuitous 
passenger,  and  clause  in  pass 
exempting  railroad  company 
from  liability  for  negligence, 
held  not  to  relieve  company 
from  liability  to  stockman  in- 
jured in  collision Ohio,    39 

stipulation  in  **  drover's  pass " 
exempting  railroad  company 
from  all  liability  for  negligence, 
not  a  defense  to  action  for  in- 
juries to  stockman  caused  by 
company's  negligence. . .  .Ohio,    39 

as  to  validity  of  stipulation  in 
drover's  pass  exempting  rail- 
road company  from  all  liability 
for  negligence Ohio,    39 

common  carriers  may  limit  their 
liability  for  loss  of  goods  by 
notice  that  baggage  is  at  pas- 
senger's own  risk Pa.  144 

in  assumpsit  for  non-delivery  of 
horses  it  was  held  that  a  con- 
tract by  railroad  company  limit- 
ing liability  does  not  relieve 
them  as  carriers  from  ordinary 
care  in  performance  of  duty .  Pa.  196 

stipulation  limiting  liability  does 
not  relieve  carrier  for  actual 
negligence  by  himself  or  serv- 
ants  Pa.  210 

a  common  carrier  cannot  protect 
himself  by  special  contract  from 
liability  for  negligence Pa.  317 


LIMITING   LIABILITY  —  Com- 
tinned. 

shipper  of  stock  injured  on  train ; 
contract  limiting  liability  valid. 
S.  Dak.  345 

person  riding  on  front  platform  of 
cable  car,  on  a  pass  limiting 
liability  of  carrier,  cannot  re- 
cover for  injuries  received  on 
account  of  negligence  of  de- 
fendant's servants Wash.  400 

person    accepting    free    pass    is 
bound  by  its  conditions  whether 
he  actually  read  them  or  not. . . 
Wash.  401 

stipulation  in  contract  exempting 
carrier  from  liability  for  injury 
to  passenger  caused  by  its,  or 
its  servants'  negligence,  void  as 
against  public  policy Wis.  507 

railroad  company  may,  by  con- 
tract, relieve  itself  from  liability 
to  passenger  carried  gratui- 
tously for  injuries  caused  by 
negligence  of  its  servants,  but 

not  for  gross  negligence 

Wis.  546 

note  of  English  cases  relating  to 
free  passes  and  exemption  of 
carrier  from  liability  to  passen- 
gers   for    injuries    caused    by 

negligence  of  servants 

Eng.  rule,  551 

not  just  and  reasonable  for  com- 
mon carrier  to  stipulate  for  ex- 
emption from  responsibility  for 
negligence  of  himself  or  serv- 
ants, the  rule  applying  both  to 
carriers  of  goods  and  carriers  of 
passengers,  with  especial  force 
to  latter U.S.  Sup.  624 

plaintiff,  owner  of  a  patented  car 
coupling,  travelling  on  a  free 
pass  on  defendant's  train  and 
injured  in  derailment  of  train, 
held  to  be  passenger  for  hire, 
and  not  competent  for  defend- 
ant to  stipulate  for  immunity 

expressed  on  back  of  pass 

U.  S.  Sup.  638 
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LUGGAGE. 

serrant  maj  maintain  action  for 
loss  of  luggage  although  rail- 
way ticket  was  paid  for  and  ta- 
ken bj  master £ng.  rule,    31 

1  clause  in  a  contract  that  the  com- 
pany accepted  no  responsibil- 
ity for  the  baggage,  ^id  not  ex- 
empt the  company  for  damage 
caused  by  its  negligence,  al- 
though the  passenger's  fare  was 
paid  by  others Eng.  rule,    31 

vhere  passengers  riding  on  out- 
side of  stage  coach,  with  back 
to  luggage,  there  being  no  iron 
railing  between  luggage  and 
passengers,  was  thrown  off 
coach  by  sudden  jolt,  finding 
for  plaintiff  on  account  of  im- 
proper construction  of  coach 
and  lu^age  being  on  seat, 
amounted  to  finding  of  negli- 
gence  Eng.    rule,  149 

fAIL  AGENT.    See   also    Postal 
Clerk. 

ijured  in  derailment  of  train; 
evidence  of  condition  of  track 
other  than  at  place  of  accident 

not  admissible N.  C.      4 

3  action  is  maintainable  against 
a  railway  company  for  injury  to 
a  mail  agent  while  upon  one  of 

its  trains Eng.  rule,    31 

here  mail  agent  was  injured  in 
collision,  question  of  damages 
should  not  have  been  left  en- 
tirely to  jury,  but  compensa- 
tory damages  only  should  have 

been  charged Pa.  317 

covery  cannot  be  had  for  loss  of 
life  of  mail  agent  killed  in  col- 
lision, as  a  mail  agent  is  not  a 
passenger   within    meaning  of 

the  statute  of  1868 Pa.  218 

^ht  of  action  of  mail  agent  to 
recover  for  injuries  sustained 
in  derailment  of  train  caused  by 
defective  trestle  breaking  down. 
S.  C.  235 


MAIL  AGENT— C0ii/fj»ir#i/. 

putting  his  head  out  of  window  of 
car  and  struck  and  killed  by  ob- 
ject on  track Tex.  290 

note  of  Texas  cases  relating  to 
mail  agents  injured  on  traih . . . 
Tex.  290 

not  a  passenger U.  S.  Sup.  643 

injured  in  derailment  of  train; 
burden  of  proof U.  S.  Sup.  644 

MAIL  CAR. 

sick  person,  not  a  passenger,  in- 
jured in  collision  while  in  mail 
car,  guilty  of  negligence  in 
riding  in  car  without  consent 
of  railroad  company Pa.  207 

MAIL  CLERK. 

whatever  may  be  the  status  of  a 
mail  clerk  upon  train,  he  is  en- 
titled to  recover  for  injuries 
resulting  from  railroad  com- 
pany's employees  Ter.  290 

right  of  mail  clerk  to  recover 
against  railroad  company  for 
injuries  sustained  on  train. . . . 
Eng.  rule,  294 

railroad  company  not  liable  for 
acts  of  postal  clerks W.Va.  409 

MAIL  CRANE. 

person  near  station,  watching 
mail  clerk  taking  mail  with  a 
<*  catcher,"  struck  and  killed 
by  mail  crane,  railroad  com- 
pany not  liable W.Va.  409 

MAIL  TRAIN. 

where  a  person  while  on  his  way 
to  mail  train  to  mail  letters  was 
injured  by  falling  from  un- 
guarded platform  leading  from 
the  station  to  the  train,  railway 
company  was  liable  for  failure 
to  furnish  safe  passage  to  the 
train Vt.  328 

MARRIED  WOMAN. 

notwithstanding  the  Married  Wo- 
man's Act,  husband  is  still  en- 
titled to  services  of  wife,  and 
wife  cannot  recover  for  loss  of 
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MARRIED  WOMAS —CoMiimued. 

time  or  pecuniary  expenses  un- 
less it  be  averred  and  proved 
that  she  is  a  sole  trader Va.  376 

MASTER  AND  SERVANT. 

servant  maj  maintain  action  for 
loss  of  luggage,  although  rail- 
waj  ticket  was  paid  for  and 
taken  by  master Eng.  rule,     31 

physician's  services  to  injured 
passenger . not  recoverable 
against  street  railway  company, 
where  it  was  not  shown  that 
physician  was  employed  by  com- 
pany's servant  or  that  servant 
had  authority Ohio,    40 

passenger  injured  by  engine  col- 
liding with  cars  at  station ;  rail- 
road company  liable  for  acci- 
dent, although  engine  was 
operated  by  person  '*  learning 
the  road"  without  consent  of 
engineer Ore.    60 

where  a  person,  by  permission  of 
driver  of  defendant's  cart,  but 
without  defendant's  authority, 
rode  in  the  cart,  and  was  injured 
by  being  thrown  out,  action  did 
not  lie  against  owner  of  cart. . . 
Eng.  rule,  76,  77,  78 

where  child  climbing  on  wheel  of 
wagon  left  in  street  by  a  servant 
was  injured  by  some  other  chil- 
dren starting  the  horse,  master 
was  held  liable Eng.  rule,    77 

railroad  company  liable  for  ex- 
emplary damages  for  act  of 
servant,  done  within  scope  of 
authority,  where  the  plaintiff 
would  have  such  right  against 
servant  if  suit  was  against  him 
instead  of  the  company Pa.     79 

statute  limiting  right  of  recovery 
of  an  employee  does  not  apply 
to  case  of  newsboy  injured  on 
street  car Pa.  133 

owner  permitting  persons  to  use 
premises  is  liable  for  accident 
caused  by  negligence  of  him- 
self  or     servants     to    persons 


MASTER  AND  SERVANT— C«»- 

tinned. 

availing  themselves  of  mch 
permission Eng.  rule,  49r 

act  of  servants  in  negligently 
lowering  goods  from  ware- 
house, renders  owner  liable  for 
injury  to  person  lawfully  using 

private  way  to  warehouse 

Eng.  rule,  49T 

one  who  puts  up  a  staging 
around  a  vessel  under  contract 
with  shipowner,  is  liable  for  in- 
juries to  a  painter  who  was  em- 
ployed by  a  ship  painter  who 
contracted  with  the  shipowner 
to  paint  the  vessel . .  Eng.  rule,  491 

where  a  person  on  invitation  of 
officer  went  on  board  a  vessel  in 
the  docks,  and  on  leaving  same 
the  gangway  tilted  over  and 
threw  him  into  water,  the 
servants  of  the  dock  company 
being  aware  of  the  gangway 
being  dangerous,  the  injured 
party  had  a  right  of  action 
against  dock  company  for  fail- 
ure to  keep  gangway  safe  or  to 

warn  persons  of  danger 

Eng.  rule,  492 

where  passenger  while  crossing 
bridge  at  station  was  struck  by 
plank  carried  by  porter,  held 
not  evidence  of  railway  com- 
pany's negligence,  but  question 
should  have  been  left  to  the 
jury Eng.  rule,  49* 

where  an  employee  fell  down  a 
shaft  in  a  sugar  refinery  which 
was  undergoing  certain  repairs, 
the  employer  was  liable  for  the 
injuries Eng.  rule,  499 

master  liable  for  tortious  acts  of 

servant  when  done  in  course  of 

employment,  although  done  in 

disobedience  of  master's  orders. 

U.  S.  Sup.  602 

where  a  master  intrusts  his  serv- 
ant with  his  carriage  for  a  given 
purpose,  and  the  servant  drives 


Index. 


777 


lASTER  AND  SERVANT— C<m»- 

tiuued, 
it  for  another  purpose  of  his 
own,  in  different  direction  to  or- 
der of  master,  and  in  so  doing 
runs  over  a  person,  the  master 

is  liable Eng.  rule^  6ii 

ben  master  not  liable  for  act  of 

his  servant Eng.  rule,  6ia 

e  master  of  a  steamboat  has 
power  to  bind  the  boat  by  giv- 
ing a  *'  steamboat  man  "  free 

passage U.  S.  Sup.  614 

ister  of  a  vessel  has  no  general 
authoritj  from  owner  to  sign 
bills  of  lading  for  goods  not  re^ 
reived  on  board Eng.  rule,  616 

BASURE  OF   DAMAGES.     See 
ilso  Damages. 

)per  measure  of  damages  is 
lecuniarj  loss  suffered,  but  not 

or  distress  of  mind Pa.  aio 

dence  as  to  dependence  of  in- 
ant  plaintiffs  on  their  grand- 
•arents  irrelevant  where  the 
leasure  of  damages  is  the  pecun- 
\Tj  loss  of  plaintiffs  by  death 

f  their  parent Pa.  310 

action  for  personal  injury, 
lain  tiff  is  entitled  to  recover 
ot  only  for  loss  and  damage 
lused  by  defendant's  negli- 
?nce,  including  medical  ex- 
poses and  reasonable  sum  for 
tin  and  suffering,  but  also  fair 
compense  for  loss  of  what  he 
3uld  have  earned  in  his  trade 
profession  but  for  defend- 
t's  wrongful  act.  .U.  S.  Sup.  574 
lar  ruling  in  English  case. . . 
Eng.  rule,  58a 

>ICAL  AID. 

-rror  to  permit  evidence  that 
mediately  after  accident  de- 
idant  had  taken  plaintiff  to 
tel  and  procured  medical  aid. 
Pa.  144 

rTAL  INCAPACITY, 
to  hold  that  mental  incapac- 
occasioned  by  intoxication 


MENTAL      INCAPACITY  —  Con- 
tinued, 

excused  intoxicated  person 
from  any  care  whatever  for  his 
safety Tex.  363 

MENTAL  PAIN. 

proper  measure  of  damages  is  pe- 
cuniary loss  suffered,  but  not 
for  distress  of  mind Pa.  aio 

mental  anguish  not  proper  ele- 
ment of  damages  in  action  for 
being  carried  past  destination. 
Tex.  395 

MISCARRIAGE. 

where  stage  coach  is  so  carelessly 
driven  by  drunken  driver  and 
is  upset,  and  a  female  passenger 
is  so  injured  that  a  miscarriage 
results,  carrier  liable  for  all  im- 
mediate results  of  injury.  .Tex.  254 

MISSILES. 

where  passenger  was  struck  by 
missile  while  sitting  at  open 
window  of  car,  it  was  error  to 
direct  that  the  injuries  were 
due  to  defendant's  negligence, 
the  fact  not  raising  a  presump- 
tion of  negligence Pa.  164 

where  passenger  seated  at  open 
window  of  car  was  struck  by  a 
missile,  but  there  was  nothing 
to  show  what  the  missile  was  or 
that  the  accident  was  due  to  de- 
fects in  car,  machinery,  etc.,  di- 
rection of  verdict  for  defendant 
was  proper Pa.  173 

where  infant  passenger  was  killed 
by  missile  striking  train,  it  was 
error  not  to  charge  that  burden 
was  on  plaintiff  to  prove  acci- 
dent was  due  to  defendant's  neg- 
ligence  Pa,  174 

it  is  not  duty  of  railroad  company 
to  place  screens  at  car  windows 
to  prevent  passengers  putting 
their  heads  or  arms  out  or  pro- 
tect them  from  missiles  thrown 
from  outside Pa.  174 
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MISSILES —C0if/iif««^. 

note  of  Pennsjlvania  cases  re- 
lating to  persons  struck  bj  mis- 
siles on  trains Pa.  174 

MISTAKE. 

person  who  goes  on  freight  train 
supposing  it  to  be  a  passenger 
train  is  entitled  to  rights  of  pas- 
senger until  informed  of  his 
mistake  in  character  of  train . . 
Wis.  533 

Judgment  will  not  be  reversed  for 
mere  mistake  in  stating  law 
when  mistake  was  immediately 
and  fuUj  corrected  bj  rest  of 
charge Wis.  546 

correcting  mistake  in  original 
complaint  as  to  incorporation 
of  defendant  company,  &nd 
charging  negligence  to  defend- 
ant where  formerly  negligence 
against  two  companies  was  al- 
leged, does  not  set  out  new 
cause  of  action. U.S.  Circ.  App.  648 

MOTORMAN. 

it  is  competent  under  allegation 
that  defendant's  servant  was 
unskillful  in  guiding  defend- 
ant's car,  to  draw  out  of  motor- 
man  the  condition  of  brake  rod, 
to  show  defective  appliance . . . 
Wash.  384 

NEGLIGENCE. 

where  plaintiff  on  assurance  that 
train  was  late,  crossed  track  at 
station,  but  the  train  being  on 
time  he  was  struck  and  injured 
bj  the  train,  it  is  competent  to 
rebut  contributory  negligence, 
to  introduce  declarations  of 
strangers  made  in  plaintiff's 
presence,  that  train  was  late. . . . 
Ohio,      8 

where  plaintiff  shows  absence  of 
fault  on  his  part  in  action  for 
damages  for  injuries  sustained 
by  fall  of  sleeping-car  berth, 
presumption  is  against  defend- 
ant  Ohio,     34 


NEGLIGENCE  -^Continued, 

where  goods  were  found  at  end 
of  voyage  to  be  injured  by  oil, 
but  there  was  no  direct  evi- 
dence as  to  how  injury  occurred, 
there  being  no  oil  in  the  cargo, 
but  oil  was  used  for  the  en- 
gines, a  finding  of  negligence 
was  justified Eng.  rulet    28 

while  an  exception  in  a  bill  of 
lading  releasing  shipowner 
from  liability  for  breakage, 
leakage,  or  damage  did  not 
cover  damage  from  negligence 
of  shipper's  servants,  it  did 
shift  the  onus  of  proof  upon 
the  shipper  to  prove  negligence. 
Eng.  rule,    28 

stockman  travelling  on  a 
"drover's  pass"  is  not  a  gra- 
tuitous passenger,  and  clause  in 
pass  exempting  railroad  com- 
pany from  liability  for  negli- 
gence, held  not  to  relieve 
company  from  liability  to 
stockman  injured  in  collision. . 
Ohio,    39 

stipulation  in  ** drover's  pass" 
exempting  railroad  company 
from  all  liability  for  negligence, 
not  a  defense  to  action  for  in- 
juries to  stockman  caused  by 
company's  negligence... Ohio,    39 

a  clause  in  a  contract  that  the 
company  accepted  no  responsi- 
bility for  the  baggage,  did  not 
exempt  the  company  for  dam- 
age caused  by  its  negligence, 
although  the  passenger's  fare 
was  paid  by  others.  .Eng.  rule,    31 

where  passenger  riding  on  plat- 
form of  street  car  was  injured 
in  derailment  of  car,  the  proxi- 
mate cause  of  injury  was  the 
negligent  management  of  the 
car  and  not  plaintiff's  position 
on  platform Ohio,    40 

passenger  boarding  platform, 
knowing  condition  of  car,  and 
falling  from   rear  platform  of 
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street  car,  not  entitled  to  re- 
cover     Ohio,    40 

t  is  not  negligence  to  crowd 
street  cars,  or  the  platforms  of 

street  cars Ohio,    40 

Ireet  car  derailed  bj  reason  of 

excavation  on  track Ohio,    41 

is  not   negligence  fer   se  to 
stand  on  the  step  of   a  street 

car Ohio,    41 

reet  car  overturned  while  run- 
ning at  great  speed  down  a 
grade,  and  passenger  injured. . 

Ohio,    41 

ding  on  platform  of  street  car  is 
not  negligence  as  matter  of  law, 

but  is  for  jury Ohio,    41 

rson  falling  from  elevated  waj 
or  bridge  leading  to  boat  and 

killed Ore,    44 

lere  a  passenger  sitting  at  an 
[>pen  window  of  a  car  with  his 
dbow  slightly  extended  out- 
side the  window  was  injured  by 
I  stick  of  wood  falling  through 
Tindow,  it  was  error  to  non- 
uit,  the  facts  being  for  jury  to 

letermine Ore.    50 

»enger    injured    in     railroad 

vreck  on  bridge Ore,    59 

senger  injured  by  engine  col- 
iding  with  cars  at  station ;  rail- 
oad  company  liable  for  acci- 
ent,  although  engine  was 
perated  by  person  **  learning 
iie  road"  without  consent  of 

ngineer Ore.    60 

^e  coach  proprietor  liable  for 
ijury  to  passenger  caused  by 
psetting  of  stage  coach . .  Pa.  60,  61 
form  of  railroad  station  is  not 
public  highway,  and  persons 
sing  it  other  than  for  passen- 
er  purposes  are  licensees,  to 
horn  the  railroad  company  is 
able  only  for  willful  or  wanton 

jury Pa.    61 

-re  a  train  left  the  track  owing 
>  the  soil  having  been  washed 


NEGLIGENCE  ^Continued. 

syrjaj  by  an  extraordinary  fall  of 
rain,  it  was  held  that  verdict  for 
plainti£F,  in  action  alleging  de- 
fective condition  of  tracks  was 
against  evidence,  as  there  was 
nothing  to  show  knowledge  of 
condition  by  railroad  company. 
Eng.  rule,    73 

where  child  climbing  on  wheel  of 
wagon  left  in  street  by  a  servant 
was  injured  by  some  other  chil- 
dren starting  the  horse,  master 
was  held  liable Eng.  rule,    77 

party  who  rides  horse  at  request 
of  owner  for  sale  purposes, 
without  benefit  to  himself,  is 
bound  to  use  due  skill,  and  if 
proved  to  be  skillful,  is  equally 
liable  with  borrower  for  injury 
to  horse Eng.  rule,  78,  617 

where  person  walking  to  station 
on  railroad  track  was  struck  by 
train,  the  question  of  negligence 
was  properly  for  jury Pa.  io3 

where  passenger  on  station  plat- 
form was  struck  by  the  body  of 
a  woman  who  was  killed  by 
train  at  crossing,  railroad  com- 
pany not  liable,  the  proximate 
cause  of  injury  being  negli- 
gence of  woman  and  not  that  of 
railroad  company Pa.  103 

passenger  on  steamship  injured 
by  sudden  lurch  of  vessel ;  ab- 
sence of  guard  rail  proper  for 
jury  to  consider  on  question  of 
negligence Pa.  105 

where  a  passenger  was  killed  in 
an  explosion  on  a  steamboat,  it 
was  erroneous  to  give  binding 
instruction  for  defendants,  the 
accident  raising  a  presumption 
of  negligence  which  it  was  for 
defendants  to  rebut,  and 
whether  evidence  was  sufficient 
to  overcome  presumption  was 
for  jury Pa.  105 

where  passenger's  arm  resting  on 
window  sill  of  street  car  was 
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struck  by  a  load  of  hay  passing 
along  street,  it  was  held  to  ena- 
ble plaintiff  to  recover,  he  must 
not  only  show  he  was  without 
fault,  but  that  defendant's  negli- 
gence was  cause  of  injury.  .Pa.  io6 

it  is  not  negligence  ^er  se  for 
passenger  to  rest  his  arm  on 
window  sill  of  street  car.  .Pa.  109 

for  a  passenger  to  voluntarily  put 
his  arm  or  elbow  outside  the 
window  of  a  street  car,  is  neg- 
ligence/^rj^ Pa.  109 

where  there  is  conflicting  evi- 
dence as  to  position  of  plaint- 
ifif's  arm  at  window  sill  of 
street  car,  question  of  negli- 
ligence  is  for  jury Pa.  109 

where  a  passenger  standing  on 
step  of  front  platform  of  street 
car,  fell  or  was  pushed  from 
platform  as  car  was  rounding  a 
curve  and  was  killed,  questions 
of  negligence  were  for  jury. Pa.  112 

it  is  not  negligence  per  se  for  a 
person  to  stand  on  front  plat- 
form of  crowded  street  car.  .Pa.  112 

child  getting  on  front  platform  of 
street  car  by  permission  of 
driver,  and  injured  in  jumping 
therefrom  while  car  was  in  mo- 
tion   Pa.  122 

where  passenger  standing  on  rear 
platform  of  street  car  was  in- 
jured in  rear  end  collision,  po- 
sition of  plaintiff  held  not  to 
have  been  cause  of  injury.  .Pa.  126 

person  may  recover,  though  not 
using  due  care,  if  his  negligence 
was  not  cause  of  accident.  .Pa.  126 

person  riding  on  rear  platform  of 
street  car  thrown  off  as  car  was 
rapidly  rounding  curve;  rail- 
road company  liable Pa.  126 

if  defendant,  by  exercise  of  rea- 
sonable care,  could  have  avoided 
injury  to  plaintiff,  he  is  not  ex- 
cused by  the  latter's  negligence. 
Eng.  rule,  130 


NEGLIGENCE  -^Continued. 

error  to  nonsuit  in  action  for  dam- 
ages for  death  of  boy  who,  at 
threats  of  driver,  jumped  from 
front  platform  of  moving  street 
car Pa.  13^ 

passenger  standing  in  street  car 
injured  by  sudden  jerk  of  car. . 

P«-  «4^ 

passenger  injured  in  street  car  bj 

sudden  stop  of  car Pa.  14^ 

passenger  standing  in  street  car 
injured    by  car    running*  into 

bumper  at  terminus. Pa.  143 

passenger's  arm  striking  bridge ; 
railroad  not  liable  if  timely  no- 
tice was  given  of  danger,  which 
plalnti£F  might  have  avoided. . . 

P».  144- 

where  passenger  riding  on  outside 

of  stage  coach,  with  back  to 
luggage,  there  being  no  iron 
railing  between  luggage  and 
passengers,  was  thrown  off 
coach  by  sudden  jolt,  finding 
for  plaintiff  on  account  of  im- 
proper construction  of  coach 
and  luggage  being  on  seat, 
amounted  to  finding  of  negli- 
gence  Eng.  rule,  149 

the  proposition  that  ''no  car  is 
roadworthy  if  the  windows  are 
not  so  constructed  as  to  prevent 
the  passengers  from  putting 
their  arms  through  them," 
while  too  broad  as  a  general 
principle,  applies  where  the 
road  is  so  narrow  as  to  en- 
danger projecting  limbs Pa.  157 

but  the  principle  overruled  in. . . 

..\ Pa.  156 

where  passenger's  arm  resting  on 
car  window  is  injured  while  train 
is  moving,  defendant's  negli- 
gence is  not  to  be  inferred  un- 
less it  is  willfully  done Pa.  15S 

sleeping  in  dangerous  position  on 
car,  where  there  are  no  facts  to 
justify  the  act,  is  negligence. . 
Pa.  15^ 
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irhere  traveller  puts  his  elbow  or 
arm  out  of  car  window,  without 
qualifying  circumstances,  it  is 
negligence  in  se;  and  on  such 
facts  it  is  dutj  of  court  to  de- 
clare it  negligence  in  law . . .  Pa.  156 
rhere  passenger  was  struck  bj 
missile  while  sitting  at  open 
window  of  car,  it  was  error 
to  direct  that  the  injuries  were 
due  to  defendant's  negligence, 
the  fact  not  raising  a  presump- 
tion of  negligence Pa.  164 

hen  the  breaking  down  or  over- 
turning of  a  coach  is  proved,  neg- 
ligence on  the  part  of  the  owner 
is  implied.. Eog.  rule,  169,  371,669 
here  passenger  seated  at  open 
window  of  car  was  struck  bj  a 
missile,  but  there  was  nothing 
to  show  what  the  missile  was 
or  that  the  accident  was  due  to 
defects  in  car,  machinery,  etc., 
direction  of  verdict  for  defend- 
ant was  proper Pa.  173 

tiere  infant  passenger  was  killed 
bj  missile  striking  train,  it  was 
error  not  to  charge  that  burden 
was  on  plaintiff  to  prove  acci- 
dent was    due    to   defendant's 

negligence Pa.  174 

rson  while  assisting  employee 
In  cutting  loose  freight  cars  in- 
jured by  sudden  jerk  of  train. . 

Pa.  178 

lere  a  passenger  is  injured  with- 
>ut  fault  on  his  part,  a  presump- 
:ion  of  negligence  is  raised 
¥hich  throws  upon  carrier  the 
>urden  of  showing  the  contrary. 

Pa.  180 

*  fact  that  a  train  was  derailed 
>wing  to  running  over  a  cow  on 
he  track,  is  not  sufficient  to  re- 
>el  presumption  of  negligence, 
he  carrier  being  bound  to  pro- 
vide against  such  accidents.  .Pa.  180 
-son  killed  in  derailment  of  train 
aused  by  misplaced  switch . .  Pa.  188 


NEGLIGENCE  —C«?ii/iii«tf</. 

the  fact  that  a  person  at  time  of 
accident  was  riding  in  car  not 
intended  for  passengers,  does  not 
raise  legal  presumption  of  negli- 
gence on  the  plaintiff's  part  Pa.  188 

employee,  riding  as  passenger  in 
baggage  car  with  conductor's 
permission,  injured  in  derail- 
ment of  train  caused  by  broken 
rail Pa.  196 

railroad  company  liable  for  inju- 
ries sustained  in  derailment  of 
train  due  to  defective  condition 
of  track Pa.  197 

where  passenger  was  pushed  off 
rear  platform  of  train  by  other 
passengers,  question  of  negli- 
gence was  for  Jury Pa.  205 

sick  person,  not  a  passenger,  in- 
jured in  collision  while  in  mail 
car,  guilty  of  negligence  in  rid- 
ing in  car  without  consent  of 
railroad  company Pa.  ao7 

stipulation  limiting  liability  does 
not  relieve  carrier  for  actual 
negligence  by  himself  or  serv- 
ants   Pa.  3IO 

passenger  on  train  injured  by 
violent  coupling  of  cars  at  sta- 
tion, burden  of  proving  negli- 
gence on  plaintiff Pa.  314 

a  common  carrier  cannot  protect 
himself  by  special  contract  from 
liability  for  negligence Pa.  317 

where  passenger  was  struck  by 
trolley  pole  while  riding  on 
footboard  of  open  street  car,  it 
was  error  to  direct  verdict  for 
defendant,  as  question  of  negli- 
gence was  for  jury R.  I.  218 

declarations  of  person  injured  on 
front  platform  of  train  made 
shortly  after  accident  that  the 
injury  arose  from  his  own  fault, 
properly  left  to  the  jury.  .S.  C.  225 

proof  that  passenger  has  been  in- 
jured is  prima  facie  evidence 
of  negligence  which  defendant 
must  rebut S.  C.  225 
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note  of  Pennsylvania  cases  re- 
lating to  persons  struck  by  mis- 
siles on  trains Pa.  174 

MISTAKE. 

person  who  goes  on  freight  train 
supposing  it  to  be  a  passenger 
train  is  entitled  to  rights  of  pas- 
senger until  informed  of  his 
mistake  in  character  of  train. . 
Wis.  533 

Judgment  will  not  be  reversed  for 
mere  mistake  in  stating  law 
when  mistake  was  immediately 
and  fully  corrected  by  rest  of 
charge Wis.  546 

correcting  mistake  in  original 
complaint  as  to  incorporation 
of  defendant  company,  and 
charging  negligence  to  defend- 
ant where  formerly  negligence 
against  two  companies  was  al- 
leged, does  not  set  out  new 
cause  of  action.  U.S.  CircApp.  648 

MOTORMAN. 

it  is  competent  under  allegation 
that  defendant's  servant  was 
unskillful  in  guiding  defend- 
ant's car,  to  draw  out  of  motor- 
man  the  condition  of  brake  rod, 
to  show  defective  appliance. .. 
Wash.  384 

NEGLIGENCE. 

where  plaintiff  on  assurance  that 
train  was  late,  crossed  track  at 
station,  but  the  train  being  on 
time  he  was  struck  and  injured 
by  the  train,  it  is  competent  to 
rebut  contributory  negligence, 
to  introduce  declarations  of 
strangers  made  in  plaintiff's 
presence,  that  train  was  late. . . . 
Ohio,      8 

where  plaintiff  shows  absence  of 
fault  on  his  part  in  action  for 
damages  for  injuries  sustained 
by  fall  of  sleeping-car  berth, 
presumption  is  against  defend- 
ant  Ohio,     34 


NEGLIGENCE  — Continued. 

where  goods  were  found  at  end 
of  voyage  to  be  injured  by  oil, 
but  there  was  no  direct  evi- 
dence as  to  how  injury  occurred, 
there  being  no  oil  in  the  cargo, 
but  oil  was  used  for  the  en- 
gines, a  finding  of  negligence 
was  justified Eng.  rule,     38 

while  an  exception  in  a  bill  of 
lading  releasing  shipowner 
from  liability  for  breakage, 
leakage,  or  damage  did  not 
cover  damage  from  negligence 
of  shipper's  servants,  it  did 
shift  the  onus  of  proof  upon 
the  shipper  to  prove  negligence. 
Eng.  rule,     aS 

stockman  travelling  on  a 
«< drover's  pass"  is  not  a  gra- 
tuitous passenger,  and  clause  in 
pass  exempting  railroad  com- 
pany from  liability  for  negli- 
gence, held  not  to  relieve 
company  from  liability  to 
stockman  injured  in  collision.  . 
Ohio,     39 

stipulation  in  *' drover's  pass" 
exempting  railroad  company 
from  all  liability  for  negligence, 
not  a  defense  to  action  for  in- 
juries to  stockman  caused  by 
company's  negligence ...  Ohio,     29 

a  clause  in  a  contract  that  the 
company  accepted  no  responsi- 
bility for  the  baggage,  did  not 
exempt  the  company  for  dam- 
age caused  by  its  negligence, 
although  the  passenger's  fare 
was  paid  by  others.  .Eng.  rule,     31 

where  passenger  riding  on  plat- 
form of  street  car  was  injured 
in  derailment  of  car,  the  proxi- 
mate cause  of  injury  was  the 
negligent  management  of  the 
car  and  not  plaintiff's  position 
on  platform Ohio,    40 

passenger  boarding  platform, 
knowing  condition  of  car,  and 
falling  from   rear  platform   of 
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PLATFORM  OF  STATION— Co«- 
tinned. 

passenger  after  alighting  frc^ 
train  falling  from  station  plat- 
form   Tex.  363 

'Where  a  person  while  on  his  waj 
to  mail  train  to  mail  letters  was 
injured  by  falling  from  un- 
guarded platform  leading  from 
the  station  to  the  train,  railway 
company  was  liable  for  failure 
to  furnish  safe  passage  to  the 
train Vt.  328 

where  a  passenger,  while  a  lamp 
was  being  trimmed  at  a  station, 
walked  out  in  the  dark  to  the 
end  of  the  platform,  fell  off  and 
was  injured,  she  was  guilty  of 
contributory  negligence. . .  .Va.  346 

<iuty  of  railway  companies  to  keep 
its  stations  and  platforms  in 
safe  condition  for  use  of  passen- 
gers and  others  rightfully  using 
same Va,  346 

<luty  of  railroad  company  to  keep 
its  station  platforms  reasonably 
safe  for  persons  lawfully  using 
same Wis.  473 

passenger    stepping    off    station 
platform   while  approaching 
train;  evidence  as  to  injuries. . 
Wis.  473 

person  accompanying  another  on 
freight  platform  injured  at  sta- 
tion; railroad  not  liable..  .Wis.  485 

PLEADING. 

stipulation  in  "drover's  pass"  ex- 
empting railroad  company  from 
all  liability  for  negligence,  not 
a  defense  to  action  for  injuries 
to  stockman  caused  by  com- 
pany's negligence Ohio,    39 

in  an  action  to  recover  for  in- 
juries by  being  struck  by  train 
after  being  put  off  defendant's 
train  at  a  dangerous  place,  it 
was  held  that  the  right  to  re- 
cover did  not  depend  on  his 
showing  right  to  ride  on  the 


PLEADING—  C<?ii//if»«^/. 

train,  but  upon  the  fact  that  in- 
juries were  natural  and  probable 
consequence  of  being  put  off 
train  at  such  place Pa.    79 

where  passenger's  arm  resting  on 
window  sill  of  street  car  was 
struck  by  a  load  of  hay  passing 
along  street,  it  was  held  to 
enable  plaintiff  to  recover,  he 
must  not  only  show  he  was 
without  fault,  but  that  defend- 
ant's negligence  was  cause  of  in- 
jury  Pa.  106 

in  action  for  damages  for  injuries, 
proof  cannot  be  given  of  dam- 
ages not  immediately  resulting 
from  injury,  unless  specially 
laid Pa.  144 

in  an  action  against  a  railway 
company  for  injuries  sustained 
in  a  collision,  a  plea  that  the 
accident  was  due  in  part  to  the 
negligent  management  of  both 
trains  was  bad  in  form  as 
amounting  to  not  guilty,  and  in 
substance  for  not  showing  that 
the  management  of  plaintiff's 
train  was  negligent  and  that  by 
ordinary  care  they  would  have 
avoided  the  consequences  of  de- 
fendant's negligence 

Eng.  rule,  359 

in  actions  for  injuries  it  is  essen- 
tial to  prove  plaintiff's  injuries 
and  that  injury  resulted  from 
defendant's  negligence Va.  370 

averment  in  a  count  of  a  declara- 
tion that  plaintiff  "was  thrown  " 
from  street  car,  not  supported 
where  proof  was  that  she  vol- 
untarily jumped  from  car  and 
instruction  should  have  been 
given  to  disregard  the  count . . 
Va.  376 

notwithstanding  the  Married  Wo- 
man's Act,  husband  is  still  en- 
tied  to  8er^•ice8  of  wife,  and 
wife  cannot  recover  for  loss  of 
time    or     pecuniary    expenses 
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struck  bj  a  load  of  hay  passing 
along  street,  it  was  held  to  ena- 
ble plaintiff  to  recover,  he  must 
not  only  show  he  was  without 
fault,  but  that  defendant's  negli- 
gence was  cause  of  injury.  .Pa.  io6 

it  is  not  negligence  ^er  se  for 
passenger  to  rest  his  arm  on 
window  sill  of  street  car.  .Pa.  109 

for  a  passenger  to  voluntarily  put 
his  arm  or  elbow  outside  the 
window  of  a  street  car,  is  neg- 
ligence ferse Pa.  109 

where  there  is  conflicting  evi- 
dence as  to  position  of  plaint- 
iff's arm  at  window  sill  of 
street  car,  question  of  negli- 
ligence  is  for  jury Pa.  109 

where  a  passenger  standing  on 
step  of  front  platform  of  street 
car,  fell  or  was  pushed  from 
platform  as  car  was  rounding  a 
curve  and  was  killed,  questions 
of  negligence  were  for  jury.  Pa.  112 

it  is  not  negligence  fer  se  for  a 
person  to  stand  on  front  plat- 
form of  crowded  street  car. .  Pa.  112 

child  getting  on  front  platform  of 
street  car  by  permission  of 
driver,  and  injured  in  jumping 
therefrom  while  car  was  in  mo- 
tion    Pa.  122 

where  passenger  standing  on  rear 
platform  of  street  car  was  in- 
jured in  rear  end  collision,  po- 
sition of  plaintiff  held  not  to 
have  been  cause  of  injury.  .Pa.  126 

person  may  recover,  though  not 
using  due  care,  if  his  negligence 
was  not  cause  of  accident.  .Pa.  126 

person  riding  on  rear  platform  of 
street  car  thrown  off  as  car  was 
rapidly  rounding  curve;  rail- 
road company  liable Pa.  126 

if  defendant,  by  exercise  of  rea- 
sonable care,  could  have  avoided 
injury  to  plaintiff,  he  is  not  ex- 
cused by  the  latter' s  negligence. 
Eng,  rule,  130 
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error  to  nonsuit  in  action  for  dam* 
ages  for  death  of  boy  who,  at 
threats  of  driver,  jumped  from 
front  platform  of  moving  street 
car Pa. 

passenger  standing  in  street  car 

injured  by  sudden  jerk  of  car. . 

Pa, 

passenger  injured  in  street  car  by 
sudden  stop  of  car Pa. 

passenger  standing  in  street  car 
injured  by  car  running*  into 
bumper  at  terminus Pa. 

passenger's  arm  striking  bridge ; 
railroad  not  liable  if  timely  no- 
tice was  given  of  danger,  which 
plaintiff  might  have  avoided. . . 
Pa. 

where  passenger  riding  on  outside 
of  stage  coach,  with  back  to 
luggage,  there  being  no  iron 
railing  between  luggage  and 
passengers,  was  thrown  off 
coach  by  sudden  jolt,  finding 
for  plaintiff  on  account  of  im- 
proper construction  of  coach 
and  luggage  being  on  seat, 
amounted  to  finding  of  negli- 
gence   Eng.  rule, 

the  proposition  that  "no  car  is 
roadworthy  if  the  windows  are 
not  so  constructed  as  to  prevent 
the  passengers  from  putting 
their  arms  through  them," 
while  too  broad  as  a  general 
principle,  applies  where  the 
road  is  so  narrow  as  to  en- 
danger projecting  limbs Pa. 

but  the  principle  overruled  in. . . 
,.\ Pa. 

where  passenger's  arm  resting  on 
car  window  is  injured  while  train 
is  moving,  defendant's  negli- 
gence is  not  to  be  inferred  un- 
less it  is  willfully  done Pa. 

sleeping  in  dangerous  position  on 

car,  where  there  are  no  facts  to 

justify  the  act,  is  negligence. . 

Pa. 
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irhere  traveller  puts  his  elbow  or 
arm  out  of  car  window,  without 
qualifjing  circumstances,  it  is 
negligence  in  se;  and  on  such 
facts  it  is  dutj  of  court  to  de* 
clare  it  negligence  in  law. .  .Pa.  156 
rbere  passenger  was  struck  bj 
missile  while  sitting  at  open 
window  of  car,  it  was  error 
to  direct  that  the  injuries  wete 
due  to  defendant's  negligence, 
the  fact  not  raising  a  presump- 
tion of  negligence Pa.  164 

rben  the  breaking  down  or  over- 
turning of  a  coach  is  proved,  neg- 
ligence on  the  part  of  the  owner 
is  implied.. Eng.  rule,  16^  271,669 
here  passenger  seated  at  open 
window  of  car  was  struck  bj  a 
missile,  but  there  was  nothing 
to  show  what  the  missile  was 
or  that  the  accident  was  due  to 
defects  in  car,  machinery,  etc., 
direction  of  verdict  for  defend- 
ant was  proper Pa.  173 

here  infant  passenger  was  killed 
bj  missile  striking  train,  it  was 
error  not  to  charge  that  burden 
was  on  plaintiff  to  prove  acci- 
dent was    due    to   defendant's 

negligence Pa.  174 

rson  while  assisting  employee 
In  cutting  loose  freight  cars  in- 
jured by  sudden  jerk  of  train. . 

Pa.  178 

tere  a  passenger  Is  injured  with- 
out fault  on  his  part,  a  presump- 
ion  of  negligence  is  raised 
?rhich  throws  upon  carrier  the 
>urden  of  showing  the  contrary. 

Pa.  180 

\  fact  that  a  train  was  derailed 
>wing  to  running  over  a  cow  on 
he  track,  is  not  sufficient  to  re- 
>el  presumption  of  negligence, 
he  carrier  being  bound  to  pro- 
vide against  such  accidents. .  Pa.  180 
"son  killed  in  derailment  of  train 
aused  by  misplaced  switch ..  Pa.  188 
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the  fact  that  a  person  at  time  of 
accident  was  riding  in  car  not 
intended  for  passengers,  does  not 
raise  legal  presumption  of  negli- 
gence on  the  plaintiff's  part  Pa.  188 

employee,  riding  as  passenger  in 
baggage  car  with  conductor's 
permission,  injured  in  derail- 
ment of  train  caused  by  broken 
rail Pa.  196 

railroad  company  liable  for  inju- 
ries sustained  in  derailment  of 
train  due  to  defective  condition 
of  track Pa.  197 

where  passenger  was  pushed  off 
rear  platform  of  train  by  other 
passengers,  question  of  negli- 
gence was  for  jury Pa.  305 

sick  person,  not  a  passenger,  in- 
jured in  collision  while  in  mail 
car,  guilty  of  negligence  in  rid- 
ing in  car  without  consent  of 
railroad  company Pa.  307 

stipulation  limiting  liability  does 
not  relieve  carrier  for  actual 
negligence  by  himself  or  serv- 
ants   Pa.  210 

passenger  on  train  injured  by 
violent  coupling  of  cars  at  sta- 
tion, burden  of  proving  negli- 
gence on  plaintiff Pa.  214 

a  common  carrier  cannot  protect 
himself  by  special  contract  from 
liability  for  negligence Pa.  217 

where  passenger  was  struck  by 
trolley  pole  while  riding  on 
footboard  of  open  street  car,  it 
was  error  to  direct  verdict  for 
defendant,  as  question  of  negli- 
gence was  for  jury R.  I.  218 

declarations  of  person  injured  on 
front  platform  of  train  made 
shortly  after  accident  that  the 
injury  arose  from  his  own  fault, 
properly  left  to  the  jury.  .S.  C.  225 

proof  that  passenger  has  been  in- 
jured is  prima  facie  evidence 
of  negligence  which  defendant 
must  rebut S.  C.  225 


782 


American  Negligence  Cases. 


NEGLIGENCE— Contintted, 

in  an  action  for  damages  for  in- 
juries caused  bj  a  railroad  fire, 
where  plaintifiF  had  erected  a 
bean  stack  a  few  yards  from  the 
railroad  track,  the  question  of 
negligence  was  for  the  juiy,  and 
the  defendant  was  not  entitled 
to  a  nonsuit Eng.  rule,  331 

right  of  action  of  mail  agent  to 
recover  for  injuries  sustained  in 
derailment  of  train  caused  bj 
defective  trestle  breaking  down. 

...S.  C.  235 

passenger's  arm  projecting  from 
window  of  car  injured  in  colli- 
sion; negligence  for  jury.  .S.  C.  237 

person  on  way  to  station  to  take 
passage  on  train  injured  by 
falling  on  trestle S.  C.  243 

passenger  thrown  froR\  hack  due 
to  horses  running  away  and  col- 
liding with  post  in  street.  .S.C.  244 

shipper  of  stock  injured  on  train ; 
contract  limiting  liability  valid. 
S.  Dak.  245 

where  a  passenger  standing  at 
door  of  car  was  injured  by  sud- 
den movement  of  car,  the 
burden  was  on  him  to  prove 
defendant's  negligence.. S. Dak.  245 

passenger  thrown  out  of  omnibus 
by  reason  of  team  running 
away,  question  of  negligence 
of  driver  at  time  of  accident 
should  have  been  submitted  to 
jury Tenn.  246 

passenger  injured  in  derailment 
of  car  caused  by  colliding  with 
cow  on  track ;  railroad  company 
liable Tenn.  253 

where  stage  coach  is  so  carelessly 
driven  by  drunken  driver  and 
is  upset,  and  a  female  passenger 
is  so  injured  that  a  miscarriage 
results,  carrier  liable  for  all  im- 
mediate results  of  injury.  .Tex.  254 

passenger  in  stage  coach  jumping 
to  avoid  danger  from  runaway 
team Tex.  254 
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person  not  passenger  injured  at 
station  by  falling  from  defect- 
ive platform Tex.  256 

passenger  falling  off  station  plat- 
form at  night;  failure  to  ex- 
clude improper  remarks  of 
counsel  as  to  damages  reversi- 
ble error  Tex.  afo 

passenger  injured  on  station  plat- 
form   Tex.  260 

passenger  after  alighting  from 
train  falling  from  station  plat- 
form  Tex.   26^ 

intoxicated  person  on  track,  struck 
and  killed  by  train;  contrib- 
utory negligence Tex.  263 

mere  continuance  of  rain  and  snow 
not  such  an  unforeseen  contin- 
gency as  to  relieve  railroad  com- 
pany from  liability  to  passeneer 
for  injuries  caused  by  failure  to 
keep  track  in  repair  whereby 
train  was  derailed Tex.  264. 

a  charge  which,  though  it  gives 
the  law  correctly  as  to  exem- 
plary damages  for  gross  negli- 
gence, yet  fails  to  state  that 
such  negligence  must  have  con- 
tributed to  plaintiff's  injury,  is 
error Tex.  2df 

burden  of  proof  is  upon  plaintiff 
to  show  that  accident  was  the 
result  of  defendant's  negligence 
and  error  to  shift  burden  on  de- 
fendant   Tex.  27^ 

accident  to  a  passenger  caused  by 
derailment  of  train  raises  pre- 
sumption of  defendant's  negli- 
gence which  latter  must  rebut. . 
Tex.  27s 

derailment  of  train  or  breaking 
down  of  cars  frima  facie  evi- 
dence of  negligence.   Eng.  rule,  276 

person  riding  on  free  pass  injured 
in  derailment  of  train;  railroad 
company  liable Tex.  279 

passenger  injured  while  riding  on 
hand  car ;  railroad  company  lia- 
ble  Tex.  28S 
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rhatever  maj  be  the  status  of  a 
mail  clerk  upon  train,  he  is  en- 
titled to  recover  for  injuries  re- 
sulting from  railroad  company's 

employees Tex.  290 

gfat  of  mail  clerk  to  recover 
against  railroad  company  for  in- 
juries sustained  on  train 

Eng.  rule,  294 

aiDtiflPs  arm  resting  on  window 
sill  struck  by  object  near  track. 

Tex.  300 

lere  train  was  derailed  by  com- 
ing into  contact  with  cow  on 
track,  the  question  of  negli- 
g;ence  was  for  jury  and  reversible 
n-ror  to  instruct  that  defendant 
^as  negligent  if  it  permitted 
nreeds  to  grow  on  track . . .  Tex.  305 
ere  there  is  conflicting  evi- 
lence  on  question  of  fact,  it 
nust  be  left  to  the  jury,  and 
udge  must  not  declare  aflirma- 
ively  that  a  certain    issue    is 

►roved Tex.  305 

iress  agent  injured  by  train 
lUing  through  defective  bridge. 

Tex.  317 

int  riding  on  footboard  of  en- 
ine  injured  in  derailment,  held 
uilty   of   contributory    negli- 

ence Tex,  322 

»on  riding  on  engine  by  per- 
lission  of  engineer  and  injured 
L  derailment,  not  entitled  to  re- 
>ver  from  railway  company. . 

Tex.  322 

w^ay  company  not  liable  for  in- 
ries  sustained  by  person  riding 
I  top  of  caboose   by  striking 

^inst  waterspout Tex.  323 

re  stockman  was  injured  on 
p  of  car  while  attending  to 
ttle,  by  striking  against  snow- 
ed, it  was  error  to  nonsuit,  as 
est  ion  of  negligence  was  for 

ry Utah,  326 

igence  is  a  question  of  law 
len  the  facts  are  so  decisive 


NEGLIGENCE —Ctfii/fiiKtfif. 

one  way  or  the  other  as  to 
leave  no  room  for  reasonable 
doubt Vt.  331 

it  is  as  matter  of  law,  frima  facte 
negligence,  to  ride'  on  platform 
or  step  of  rapidly  moving  steam 
car Vt.  331 

passenger  falling  from  platform 
of  moving  train,  not  entitled  to 
recover  where  he  voluntarily 
occupied  such  position  on  the 
train Vt.  331 

passenger  injured  in  overturning 
of  stage  coach,  carrier  liable . . 

Va.  344 

where  a  passenger,  while  a  lamp 
was  being  trimmed  at  a  station, 
walked  out  in  the  dark  to  the 
end  of  the  platform,  fell  off  and 
was  injured,  she  was  guilty  of 
contributory  negligence. . . .  Va.  346 

where  a  pathway  between  freight 
cars  over  a  switch  is  used  by 
patrons  and  employees  with 
knowledge  of  railway  company, 
it  may  be  assumed  that  the  rail- 
way company  invites  persons  to 
use  such  path,  and  where  the 
cars  were,  without  warning, 
run  together  and  a  person  was 
crushed,  the  railway  company 
was  liable Va.  346 

person  injured  by  negligence  of 
another,  not  willful  or  inten- 
tional, cannot  recover  where  his 
own  negligence  contributed  to 
the  injury,  if  but  for  such  con- 
tributory negligence  the  injury 
would  not  have  happened. .  Va.  354 

where  plaintiff,  while  sitting  with 
his  arm  protruding  outside  the 
open  window  of  railroad  car  in 
rapid  motion,  was  struck  by 
some  wood  near  track,  it  was 
held  that  protrusion  of  his  arm 
from  open  window  was  contrib- 
utory negligence Va.  354. 

in  action  to  recover  damages  for 
injury  occasioned    by  collision 
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between  two  vessels,  the  ques- 
tion for  jurj  was  whether  the 
damage  was  caused  entirely 
by  defendant's  negligence,  or 
whether  plaintifiF  himself  con- 
tributed by  his  own  negligence. 

Eng.  rule,  358 

where  a  person  riding  on  highway 
is  injured  by  an  obstruction,  he 
cannot  recover  damages  where 
it  appears  that  he  was  riding 
with  great  violence  and  want  of 
ordinary  care. ......  Eng.  rule,  358 

where  an  ass,  which  was  fettered, 
was  placed  on  the  highway  by 
plaintifiF,  and  a  runaway  horse 
and  wagon  of  defendant  ran 
into  and  killed  the  ass,  plaintiff 
was  entitled  to  recover,  al- 
though it  was  illegal  to  put  the 
animal  on  the  highway,  unless 
such    act   was    the   immediate 

cause  of  the  accident 

Eng.  rule,  359,  438, 456 

in  an  action  against  a  railway 
company  for  injuries  sustained 
in  a  collision,  a  plea  that  the  ac- 
cident was  due  in  part  to  the 
negligent  management  of  both 
trains  was  bad  in  form  as 
amounting  to  not  guilty,  and  in 
substance  for  not  showing  that 
the  management  of  plaintiff's 
train  was  negligent  and  that  by 
ordinary  care  they  would  have 
avoided  the  consequences  of  de- 
fendant's negligence 

Eng.  rule,  359 

the  general  rule  of  law  is  that  al- 
though there  may  have  been 
negligence  on  the  part  of  plaint- 
iff yet  unless  he  could  by  the 
exercise  of  ordinary  care  have 
avoided  the  consequences  of  the 
defendant's   negligence,   he   is 

entitled  to  recover 

Eng.  rule,  358,  359,  457 

train  derailed  by  ridge  of  stone 
falling  upon  track Va.  366 
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death  of  person  caused  by  wreck 
of  train  in  bridge  disaster. .  Va.  367 

in  actions  for  injuries  it  is  es- 
sential to  prove  plaintiff's  in- 
juries and  that  injury  resulted 
from  defendant's  negligence. . 

Va.  370 

train  f>reaking  through  trestle; 
defendant's  negligence  not  es- 
tablished  Va.  370 

inconvenience  caused  to  passen- 
ger by  sleeping  car  being  de-. 
tached  from  train Va.  375 

passenger  in  ** dummy"  of  cable 
car  struck  by  wheel  of  wa^on 
into  which  car  crashed. . .  Wash.  397 

passenger  seated  on  motorman's 
stool  on  front  platform  of  street 
car  injured  in  collision  with 
another  car Wash.  399 

riding  on  front  platform  of  street 
car  is  not  negligence  /er  se  . . 
Wash.  399 

person  riding  on  front  platform 
of  cable  car,  on  a  pass  limiting 
liability  of  carrier,  cannot  re- 
cover for  injuries  received  on 
account  of  negligence  of  de- 
fendant's servants Wash.  400 

passenger  injured  by  fall  of  upper 
berth  in  emigrant  car;  burden 
to  establish  contributory  negli- 
gence on  defendant Wash.  401 

it  is  legal  negligence  for  a  passen- 
ger to  ride  in  fast- going  coach, 
with  his  arm  protruding  out  of 
window W.  Va.  420, 435 

but  to  rest  the  arm  upon  the 
window  sill,  is  not  negligence 
fer  se W.  Va.  420 

intoxicated  person  falling  from 
platform  of  car,  guilty  of  con- 
tributory negligence 

W.  Va.  440,  459 

if  person's  intoxication  contrib- 
uted to  injury,  as  a  proximate 
cause  thereof,  it  is  a  complete 
bar  to  any  action  to  recover  for 
the  injury W.  Va.  440,  459 
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mer  permitting  persons  to  use 
premises  is  liable  for  accident 
raused  by  negligence  of  himself 
}r  servants  to  persons  availing 
hemseives  of  such  permission. 

Eng.  rule,  491 

of  servants  in  negligently 
Dwering  goods  from  warehouse, 
enders  owner  liable  for  injury 
>  person  lawfully  using  private 
"ay  to  warehouse. .  .Eng.  rule,  491 
who  puts  up  a  staging  around 

vessel  under  contract  with 
lipowner,  is  liable  for  injuries 
\  a  painter  who  was  employed 
J  a  ship  painter,  who  con- 
acted  with  the  shipowner  to 

lint  the  vessel Eng.  rule,  491 

re  defendants  owned  land 
ith  canal  and  cuttings  across 
e  same  leading  to  defendants' 
>cks,  and  a  person  in  passing 
er  one  of  tl;e  bridges  was 
owned,  due  to  alleged  im- 
oper  condition  of  same,  it 
IS  held  that  the  declaration 

iciosed  no  breach  of  duty 

Eng.  rule,  493 

re  a  person  on  invitation  of 
icer  went  on  board  a  vessel  in 
i  docks,  and  on  leaving  same 
'  gangway  tilted  over  and 
ew  him  into  water,  the  serv- 
&  of  the  dock  company  being 
are  of  the  gangway  being 
igerous,  the  injured  party 
t  a  right  of  action  against 
:k  company  for  failure  to 
p  gangway  safe  or  to  warn 
sons  of  danger. .  .Eng.  rule,  493 
I  passenger  while  crossing 
Jge  at  station  was  struck  by 
nk  carried   by  porter,   held 

evidence  of  railway  com- 
y's  negligence,  but  question 
uld   have    been  left   to  the 

r  Eng.  rule,  493 

f  an  employee  fell  down  a 
N:  in  a  sugar  refinery  which 
X— 50 
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was  undergoing  certain  re- 
pairs, the  employer  was  liable 
for  the  injuries Eng.  rule,  49a 

persons  following  conductor's  di- 
rections as  to  walking  along 
track  after  alighting  from  train, 
falling  into  cattle  guard;  rail- 
road liable Wis.  497 

passenger  drowned  by  sinking  of 
steamboat Wis.  498 

where  passenger  had  his  arm  on 
window  sill  of  car  and  was  in- 
jured by  his  arm  coming  into 
contact  with   bridge,  question 

of  negligence  was  for  jury 

Wis.  500 

stipulation  in  contract  exempting 
carrier  from  liability  for  injury 
to  passenger  caused  by  its,  or 
its  servants'  negligence,  void  as 
against  public  policy Wis.  507 

in  action  for  injuries  caused  by 
derailment  of  train,  a  special 
verdict  that  the  track  ties  were 
not  in  good  condition  and  that 
defendant's  negligence  caused 
the  injury  to  plaintiff,  is  fatally 
defective  in  that  the  question  of 
proximate  cause  is  not  sub- 
stantially answered  by  it.  .Wis.  507 

passenger  injured  by  reason  of 
derailment  of  train  caused  by 
train  coming  in  contact  with  a 
cow  on  track Wis.  518 

person  leaping  from  freight  train 
to  avoid  accident  in  derailment 
of  train Wis.  523 

where  passenger  riding  on  foot- 
board of  open  street  car  was 
struck  by  car  coming  in  opposite 
direction,  questions  of  negli- 
gence were  for  jury Wis.  526 

passenger  on  street  car  injured 
by  car  colliding  with  hook 
and  ladder  truck ;  carrier  liable 
Wis.  526 

infant  passenger  thrown  from 
platform  of  freight  train  by  sud- 
den start  of  train Wis.  533 
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railroad  companj  maj,  by  con- 
tract, relieve  itself  from  lia- 
bility to  passenger  carried  gra- 
tuitously for  injuries  caused  by 
negligence  of  its  servants,  but 
not  for  gross  negligence.  .Wis.  546 

where  passenger  travelling  on  free 

pass  was   injured    in   collision 

with  freight  train,  question  of 

gross  negligence  was  for  jury. . 

Wis.  546 

note  of  English  cases  relating  to 
free  passes  and  exemption  of 
carrier  from  liability  to  passen- 
gers for  injuries  caused  by  neg- 
ligence of  servants.  .Eng.  rule,  551 

passenger  injured  by  overturning 
of  stage  coach U.  S.  Sup.  567 

failure  of  ferryboat  company  to 
provide  seats  for  all  passengers 
on  ferryboats  not  negligence. . 
U.  S.  Sup.  568 

carrier  liable  for  failure  to  furnish 
bed  clothing  for  passenger  on 
steamboat U.  S.  Sup.  570 

it  is  negligence  on  part  of  rail- 
road company  to  leave  a  freight 
car  standing  on  side  track  so 
near  main  track  as  to  make  col- 
lision with  an  approaching  train 
inevitable U.  S.  Sup.  571 

passenger's  arm  resting  on  win- 
dow sill  of  car  injured  in  colli- 
sion of  train  with  freight  car 
standing  near  main  track ;  rail- 
road liable U.  S.  Sup.  571 

passenger  injured  by  reason  of  car 
being  thrown  from  track  in  con- 
sequence of  worn-out  rail  and 
rotten  cross-ties U.  S.  Sup.  574 

railroad  company  liable  for  in- 
jury to  passenger  caused  by  fall 
of  sleeping  berth  in  sleeping  car 
attached  to  train U.  S.  Sup.  593 

proper  to  instruct  that  if  plaintiff 
was  lawfully  on  engine  at  time 
of  collision,  and  he  was  injured 
by  gross  negligence  of  one  of 
defendant's  servants,  he  was  en- 
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titled  to  recover,  notwithstand- 
ing he  was  a  stockholder  riding" 
by  invitation  of  president  of 
company,  paying  no  fare,  and 
not  in  usual  passenger  cars. . . . 

note  of  English  cases  relating  to 

liability  of  innkeepers.' 

Eng.  rule,  6o8-<So9 

skill  is  required  for  proper  man- 
agement of  boilers  and  machin- 
ery of  steamboat,  and  failure  to 
exert  that  skill  is  gross  negli- 
gence  U.  S.  Sup. 

an  act  of  Congress  makes  the  in- 
jurious escape  of  steam  fnma 
facie  evidence  of  negligence, 
and  the  owners  of  steamboat,  to 
escape    liability,    must    prove 

there  was  no  negligence 

U.S.  Sup. 

passenger  injured  by  explosion  on 

steamboat ;  carrier  liable 

U.S.  Sup. 

person,  voluntarily  and  without 
reward,  undertaking  to  enter 
goods  of  another  at  custom- 
house, and  by  mistake  made 
wrong  entry,  not  liable  for  loss 
to  owner,  where  it  was  shown 
that  he  had  taken  same  care  of 
goods  as  his  own Eng.  rule, 

not  just  and  reasonable  for  com- 
mon carrier  to  stipulate  for  ex- 
emption from  responsibility  for 
negligence  of  himself  or  serv- 
ants, the  rule  applying  both  to 
carriers  of  goods  and  carriers  of 
passengers,  with  especial  force 
to  latter U.  S.  Sup. 

drover,  in  care  of  stock,  injured  on 
train U.  S.  Sup. 

plaintiff,  owner  of  a  patented  car 
coupling,  travelling  on  a  free 
pass  on  defendant's  train  and 
injured  in  derailment  of  train, 
held  to  be  passenger  for  hire, 
and  not  competent  for  defend- 
ant to  stipulate  for  immunity 
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expressed  on  back  of  pass 

u.  S.  Sup.  638 

ail  agent  injured  in  derailment; 

burden  of  proof U.  S.  Sup.  644 

Ddslide  not  *'  an  act  of  God  " . . 

U.  8.  Sup.  644 

lere  there  was  conflicting  evi- 
deDce  as  to  position  of  plaintiff's 
arm  at  time  of  accident,  who 
pras  injured  while  seated  at  open 
prindow  of  street  car  with  arm 
>n  window  sill,  by  coming  in 
contact  with  iron  post  near  track, 
{uestion  properly  submitted  to 

ury U.S.  Circ.  App.  645 

laenger  injured  in  derailment 
if  train  on  road  operated  by 
wo  corporations  jointly 

U.  S.  Circ.  App.  648 

»l08ion  of  boiler  on  steamboat 
nd  consequent  injuries  to  pas- 
?nger  prima  facie  evidence  of 

egligence U.  S.  Circ.  667 

riers  of  passengers  not  insur- 
rs  and  not  liable  for  accidents 

:>t  caused  by  negligence 

Cng.  rule,  669,  670 

ienger  on  cable  car  injured  by 
laft    of    wagon     penetrating 

ir U.  S.  Circ.  674 

ing  down  window  curtains  of 
ble  car  for  protection  against 

rather,  not  negligence 

U.   S.  Circ.  674 

enger  injured  on  cable  car  by 
ason  of  defective  appliance; 

esumption  of  negligence 

U.   S.   Circ.  679 

sngers  injured  in  derailment 

train U.  S.  Circ.  684 

anger's  arm  resting  on  win- 
w  sill  of  car  struck  by  freight 

r U.  S.  Circ.  684 

lanent  injury  to  eyes  not  so  re- 
»te  as  not  to  be  recoverable  in 
ion  for  damages  by  passen- 
r  "who  contracted  a  cold  by 
ison  of  faiiure  to  provide 
rxn  car U.S.  Circ.  689 
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passenger  contracting  cold  by  rea- 
son of  cold  condition  of  car. . . 
\J »  o.  ^irc*  009 

child  Injured  while  travelling  on 
train  in  custody  of  mother  may 
maintain  action,  although  no 
fare  was  paid  for  its  transporta- 
tion   Eng.  rule,  696 

NEWSBOY. 

falling  or  pushed  from  step  of 
platform  of  street  car  and  run 
over  by  another  car Pa.  133 

statute  limiting  right  of  recovery 
of  an  employeei  does  not  apply 
to  case  of  newsboy  injured  on 
street  car Pa.  133 

killed  on  train ;  defendant  not  lia- 
ble  Pa.  215 

NONSUIT. 

where  a  passenger  sitting  at  an 
open  window  of  a  car  with  his 
elbow  slightly  extended  outside 
the  window  was  injured  by  a 
stick  of  wood  falling  through 
window,  it  was  error  to  nonsuit, 
the  facts  being  for  jury  to  de- 
termine   Ore.    50 

error  to  nonsuit  in  action  for  dam- 
ages for  death  of  boy  who,  at 
threats  of  driver,  jumped  from 
front  platform  of  moving  street 
car Pa.  133 

NOTES. 

Ohio  cases  relating  to  derailments, 

riding  on  platforms,  etp 

Ohio,  40-^41 

Pennsylvania  cases  relating  to 
persons  injured  on  track Pa.    79 

Pennsylvania  cases  relating  to 
persons  on  station  platforms 
struck  by  trains Pa.  103-104 

Pennsylvania  cases  relating  to 
infants  injured  on  front  plat- 
forms of  street  cars Pa.  122-123 

Pennsyh^ania  cases  relating  to 
persons  injured  on  rear  plat- 
forms of  street  cars ....  ,Pa.  126-127 
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Pennsjlvania  cases  relating  to  per- 
sons injured  on  street  cars.  .Pa.  143 

Pennsylvania  cases  relating^ to  per- 
sons struck  by  missiles  on  trains. 

Pa.  174 

Pennsjlvania  cases  relating  to  de- 
railment of  trains Pa.  196-197 

Pennsjlvania  cases  relating  to  ac- 
cidents on  trains Pa.  214-218 

Texas  cases  relating  to  derailment 
of  trains,  etc Tex.  264-265 

Texas  cases  relating  to  derailment 
of  trains  caused  bj  animals  on 
track Tex.  274 

Texas  cases  relating  to  persons  in- 
jured on  hand  cars,  etc . .  Tex.  288-290 

Texas  cases  relating  to  infants  in- 
jured on  hand  cars,  etc 

Tex.  289-290 

Texas  cases  relating  to  mail 
agents  injured  on  train. .  .Tex.  290 

Texas  cases  relating  to  persons 
'  injured    after    alighting    from 
trains,  etc Tex.  295 

Texas  cases  relating  to  derail- 
ment of  trains ! . .  .Tex.  305-306 

English  cases  relating  to  free 
passes  and  exemption  of  car- 
rier from  liabilitj  to  passengers 
for  injuries  caused  bj  negli- 
gence of  servants Eng.  rule,  551 

Wisconsin  cases  relating  to  stock- 
men injured  on  trains Wis.  562 

United  States  cases  relating  to  In- 
juries to  stockmen,  etc.,  on 
trains U.  S.  Circ.  App.  651 

English  cases  relating  to  liabilitj 
of  innkeepers Eng.  rule,  608-609 

notes  of  English  cases 13,  27,  28, 

31,  32,  72,  74,  75,  76,  77,  78,  130, 
149,  169,  170,  231,  232,  233,  271,  276, 

377t  »93»  394»  3581  359»  3^.  420,  428, 
456,  457,  481,  491,  492,  493»  494»  55«» 
552,  582,  608,  609,  610,  611,  612,  616, 
617,  618,  619,  635,  636,  669,  670,  696, 

697 

NOTICE. 

in  absence  of  notice  that  railroad 

companj  will  not  be  liable  for 
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defective  appliances  in  sleeping 
car,  a  passenger  maj  well  as- 
sume that  the  whole  train  is 
under  one  general  management. 
Ohio,     34. 

where  a  train  left  the  track  owing 
to  the  soil  having  been  washed 
awaj  bj  an  extraordinarj  fall 
of  rain,  it  was  held  that  verdict 
for  plaintiff,  in  action  alleging 
defective  condition  of  track,  was 
against  evidence,  as  there  was 
nothing  to  show  knowledge  of 
condition  bj  railroad  companj. 
Eng.  rule,     72 

a  trespasser,  having  knowledge 
that  there  were  spring  guns  •in 
a  wood,  cannot  recover  for  in- 
jnrj  sustained  in  accidentallj 
treading  on  latent  wire  and 
firing  off  gun Eng.  rule,     74 

where  defendant  set  a  spring  gun, 
without  notice,  in  a  garden 
completelj  walled  round,  and 
plaintiff  in  climbing  over  wall 
in  pursuit  of  a  fowl  was  shot, 
action  was  maintainable  and  de- 
fendant liable Eng.  rule,    74 

person  who  has  an  open  waj  to 
train,  going  to  place  to  which 
he  bought  a  ticket,  without 
knowledge  that  ticket  was  not 
good  on  such  train,  is  not  a 
trespasser Pa.    79 

passenger  walking  to  end  of  sta- 
tion platform,  although  warned 
of  danger,  struck  and  killed  bj 
train,  guiltj  of  contributorj 
negligence Pa.  103 

passenger's  arm  striking  bridge; 
railroad  not  liable  if  timelj  no- 
tice was  given  of  danger,  which 
plaintiff  might  have  avoided.  Pa.  144 

common  carriers  maj  limit  their 
liabilitj  for  loss  of  goods  bj 
notice  that  baggage  is  at  pas- 
sengers* own  risk Pa.  1^4 

before  passing  through  danger- 
ous place,  driver  of  stage  coach 
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bound   to     notify    passengers, 

that  thej  may  alight 

Eng.  rule,  149 

ore  care  is  required  of  carrier 
toward  sick  passengers  than 
others,  but  carrier  must  have 
knowledge  of  condition  of  such 

passengers Pa.  156 

lether  passenger  had  notice 
that  standing  on  platform  of 
train  was  prohibited    was  for 

iuiy  to  determine S.  C.  335 

idence  as  to  general  reputation 
>f  bad  condition  of  railroad 
rack,  admissible  to  show 
knowledge  of  railroad  company 

>f  such  condition Tex.  264. 

ozicated  person  riding  on 
»latform  of  train ;  duty  of  con- 
luctor  after  notice  of  person's 

ondition W.  Va.  440,  459 

ere  a  person  on  invitation 
I  officer  went  on  board  a  ves- 
el  in  the  doc^ks,  and  on  leaving 
ime  the  gangway  tilted  over 
ad  threw  him  into  water,  the 
;rvants  of  the  dock  company 
eing  aware  of  the  gangway 
eing  dangerous,  the  injured 
ftrty  had  a  right  of  action 
gainst  dock  company  for  fail- 
re  to  keep  gangway  safe  or  to 

am  persons  of  danger 

Eng.  rule,  492 

ISANCE. 

er  of  land  under  no  legal 
>ligation  to  fence  excavation, 
I  less  made  so  near  to  public 
ad  or  way  as  to  constitute 
tblic  nuisance Eng.  rule,    75 

ECT  NEAR  TRACK, 
riding  on  step  of  front  plat- 
nzi  of  street  car  struck  by  ob- 

;t  near  track Pa.  121 

anger's  arm  striking  bridge; 
ilroad  not  liable  if  timely 
tice  wras  given  of  danger, 
lich  plaintiff  might  have 
3ided Pa.  144 


OBJECT    NEAR    TRACK— Ctf». 
tinued. 

mail  agent  putting  his  head  out 
of  window  of  car  and  struck  and 
killed  by  object  on  track. .  .Tex.  390 

plaintiff's  arm  resting  on  window 
sill  struck  by  object  near  track. 
Tex.  300 

railway  company    not  liable  for 

injuries    sustained    by    person 

riding  on  top    of  caboose    by 

striking    against  waterspout. . 

Tex.  335 

where  stockman  was  injured  on 
top  of  car  while  attending  to 
cattle,  by  striking  against  snow- 
shed,  it  was  error  to  nonsuit,  as 
question  of  negligence  was  for 
jury Utah,  336 

where  plaintiff  while  sitting  with 
his  arm  protruding  outside  the 
open  window  of  railroad  car  in 
rapid  motion,  was  struck  by 
some  wood  near  track,  it  was 
held  that  protrusion  of  his  arm 
from  open  window  was  contrib- 
utory negligence Va.  354 

where  there  was  conflicting  evi- 
dence as  to  position  of  plaint- 
iff's arm  at  time  of  accident, 
who  was  injured  while  seated  at 
open  window  of  street  car  with 
arm  on  window  sill,  by  coming 
in  contact  with  iron  post  near 
track,  question  properly  sub- 
mitted to  jury. .  U.  S.  Circ.  App.  645 

passenger^s  arm  resting  on  win- 
dow sill  of  car  struck  by  freight 
car u.  o.  C'irc.  004 

OBSTRUCTION. 

dress  catching  in  door  or  on  plat- 
form of  street  car  as  passenger 
was  leaving  car Ohio,    33 

street  car  derailed  by  reason  of 
excavation  on  track Ohio,    41 

boy  on  station  platform  watching 
moving  train  struck  by  object 
projecting  from  passing  freight 
train;  railroad  company  not 
liable Pa.  103 


790 


American  Nbgligbncb  Cases. 


OBSTRUCTION — Continued, 

where  passenger's  arm  resting  on 
window  sill  of  street  car  was 
struck  bj  a  load  of  hay  passing 
along  street,  it  was  held  to  en- 
able plaintiff  to  recover,  he  must 
not  onlj  show  he  was  without 
fault,  but  that  defendant's  neg- 
li  gence  was  cause  of  i nj yxrj . .  Pa.  io6 

boy  riding  on  step  of  fro  At  plat- 
form of  street  car  struck  by  ob- 
ject near  track Pa.  xaz 

passenger's  arm  striking  bridge ; 
railroad  not  liable  if  timely  no- 
tice was  given  of  danger,  which 
plaintiff  might  have  avoided.. 

P»-  Xi4 

where  passenger  was  struck  by 

trolley  pole  while  riding  on 
footboard  of  open  street  car,  it 
was  error  to  direct  verdict  for 
defendant,  as  question  of  negli- 
gence was  for  jury R.  I.  3x8 

passenger  thrown  from  hack  due 

to  horses    running    away  and 

,     colliding  with  post  in  street. . 

S.  C.  344 

mail  agent  putting  his  head  out 
of  window  of  car  and  struck 
and  killed  by  object  on  track . . 
Tex.  390 

plaintiff's  arm  resting  on  window 
sill  struck  by  object  near  track . . 
Tex.  300 

where  train  was  derailed  by  com- 
ing into  contact  with  cow  on 
track,  the  question  of  negli- 
gence was  for  jury  and  reversi- 
ble error  to  instruct  that 
defendant  was  negligent  if  it 
permitted  weeds  to  grow  on 
track Tex.  305 

railway  company  not  liable  for 
injuries  sustained  by  person 
riding   on  top   of   caboose  by 

striking  against  waterspout 

Tex.  333 

where  stockman  was  injured  on 
top  of  car  while  attending  to 
cattle,  by  striking  against  snow- 


OBSTRUCTION  -^Continued, 

shed,  it  was  error  to  nonsuit, 
as  question  of  negligence  was 
for  jury Utah,  326 

where  plaintiff  while  sitting  with 
his  arm  protruding  outside  the 
open  window  of  railroad  car  in 
rapid  motion,  was  struck  by 
some  wood  near  track,  it  was 
held  that  protrusion  of  his  arm 
from  open  window  was  contrib- 
utory negligence Va.  354 

where  a  person  riding  on  high- 
way is  injured  by  an  obstruc- 
tion, he  cannot  recover  dam- 
ages where  it  appears  that  he 
was  riding  with  great  violence 

and  want  of  ordinary  care 

Eng.  rule,  35* 

train  derailed  by  ridge  of  stone 
falling  upon  track Va.  jfi6 

it  is  the  duty  of  a  railroad  com- 
pany to  keep  its  track  free  from 
dangerous  obstructions  of  every 
sort W.  Va.  430,  435 

person  using  premises  by  permis- 
sion only,  cannot  recover  dam- 
ages for  injury  caused  by  ob- 
structions  Wis.  48s 

where  passenger  while  crossing 
bridge  at  station  was  struck  by 
plank  carried  by  porter,  held 
not  evidence  of  railway  com- 
pany's negligence,  but  question 
should  have  been  left  to  the 
jury Eng.  rule,  493 

where  passenger  had  his  arm  on 
window  sill  of  car  and  was  in- 
jured by  his  arm  coming  into 
contact  with  bridge,  question  of 
negligence  was  for  jury. .  .Wis.  50a 

it  is  negligence  on  part  of  rail- 
road company  to  leave  a  freight 
car  standing  on  side  track  so 
near  main  track  as  to  make  col- 
lision with  an  approaching 
train  ineviuble U.  S.  Sup.  571 

passenger's  arm  resting  on  win- 
dow sill  of  car  injured  In  colli- 
sion of  train  with  freight  car 
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standing  near  main  track ;  rall- 

roAd  liable U.  S.  Sup.  571 

aiD  thrown  from  track  by  col- 
liding with  coal  car  which  had 
escaped  from  side    track    and 
passenger  injured. .  .U.  S.  Sup.  585 
3t  error  to  instruct  that  a  railway 
companj  as  a  carrier  of  passen- 
gers is  bound  to  kec^  ita  track 
clear  from  obstructiona,  and 
that  cars  on  side  tracks  are  so 
secured  that  they  will  not  come 
on   main  track    to    overthrow 
trains  that  may  come  along. . . . 

U.S.  Sup.  585 

lere  there  was  conflicting  evi- 
dence as  to  position  of  plaintifiTs 
arm  at  time  of  accident,  who 
Hras  injured  while  seated  at 
>pen  window  of  street  car  with 
irm  on  window  8ill»  by  coming 
in  contact  with  iron  post  near 
:rack,  question    properly  sub- 

nitted  to  jury 

U.S.  Circ.  App.  645 

ckman  standing  on  platform  of 
aboose  car  killed  by  train  com- 
ng  in  contact  with  obstruction 
m,  track  and  overturning  car. . 

U.S.  Circ.  App.  651 

ling  down  window  curtains  of 
able  car  for  protection  against 

reather,  not  negligence 

U.  S.  Circ.  674 

senger's  arm  resting  on  win- 
ow  sill  of  car  struck  by  freight 
IT U.  S.  Circ.  684 

NIBUS. 

lenger  thrown  out  of  omnibus 
f  reason  of  team  rtmning 
vay;  question  of  negligence 
'  driver  at  time  of  accident 
Lould  have  been  submitted  to 
Tj Tenn.  246 

SN  CAR. 

ig  on  footboard  of  crowded 
»en  street  car,  without  objec- 


OPEN  CKBL^Con tinned. 

tion  from  defendant's  servants, 
not  contributory  negligence . . 
Wash.  384 

where  passenger  riding  on  foot- 
board of  open  street  car  was 
struck  by  car  coming  in  oppo- 
site direction,  questions  of 
negligence  were  for  jury.  .Wis.  526 

passenger  riding  on  footboard  of 
optu  street  car  injured  by  col- 
lision with  car  sCanding  on 
track,  guilty  of  contributory 
negligence,  he  knowing  of  dan- 
gerous position  and  that  there 
were  seats  inside  the  car.  .Wis.  550 

PARTIES. 

action  for  damages  for  negligence 
brought  against  receiver  within 
twelve  months  after  injury  may 
be  prosecuted  against  railroad 
company  by  making  it  a  party 
to  suit  after  receiver's  dis- 
charge  Tex.  a6o 

an  action  for  injury  to  wife  must 
be  brought  in  name  of  husband 
and  wife  is  a  proper  though  not 
a  necessary  party  to  such  ac- 
tion  Wash.  397 

PASS.    See  Frxs  Pass. 

PASSENGER. 

on  freight  train,  knowing  the 
risks  incidental  thereto,  bound 
to  exercise  more  care  than  upon 
passenger  trains N.  C,      3 

a  declaration  made  by  plaintiff  as 
he  left  his  house  that  he  was 
going  to  a  station  of  defendant, 
is  competent  evidence  to  es- 
tablish character  as  passenger. 
Ohio,      8 

a  person  who  gets  upon  freight 
train,  without  knowledge  of 
conductor  and  under  direction 
of  brakeman  goes  into  box  car, 
paying  fare  to  the  brakeman,  is 
not  a  passenger,  but  a  tres- 
passer  Okl.    43 
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PASSENGER  —Continued, 

person  who  has  an  open  way  to 
train,  going  to  place  to  which 
he  bought  a  ticket,  without 
knowledge  that  ticket  was  not 
good  on  such  train,  is  not  a 
trespasser Pa.    79 

an  instruction  "  that  if  a  person, 
not  connected  with  the  com- 
pany,  travels  by  a  passenger 
train,  presumably  he  is  travel- 
ling as  a  passenger,  and  for  a 
consideration,"  is  correct.. , Pa.  188 

employee,  riding  as  passenger  in 
baggage  car  with  conductor's 
permission,  injured  in  derail- 
ment of  train  caused  by  broken 
rail Pa.  196 

where  person  was  injured  while 
riding  on  tool  car  attached  to 
train,  it  was  error  to  charge 
that  where  conductor  received 
person  as  passenger  such  fact 
made  him  a  passenger. . .  .Tex.  288 

where  the  wife  and  child  of  one 
of  defendant's  agents  boarded 
a  train  and  the  child  was  in- 
jured in  a  derailment,  the  fact 
that  they  were  travelling  with- 
out paying  fare,  did  not  consti- 
tute them  trespassers Tex.  3x3 

express  agent  entitled  to  same  care 
as  passengers,  so  far  as  consist- 
ent with  his  position  in  express 
car Tex.  317 

railroad  company  not  liable  for 
passenger  injured  by  careless 
acts  of  other  passengers,  one  of 
whom  carried  combustibles 
which  became  ignited  and 
burned   plaintiff Tex.  335 

person  getting  on  street  car  with 
intention  of  becoming  a  passen- 
ger, is  to  be  deemed  a  passen- 
ger, whether  conductor  collects 
fare  or  not Wash.  384 

person  who  goes  on  freight  train 
supposing  it  to  be  a  passenger 
train  is  entitled  to  rights  of 
passenger    until    informed    of 


PASSENGER —C0it/fVf»«</. 
his  mistake  in  character  of  train 
Wis.  532^ 

law  of  carrier  of  passengers  and 
not  carrier  of  goods  applies  to 
case  of  loss  of  slaves  carried  in 
steamboat U.  S.  Sup.  567- 

the  fact  that  injured  person  was  a 
**  steamboat  man,"  and  carried 
gratuitously  according  to  cus- 
tom, does  not  deprive  him  of 
right  of  redi'ess  enjoyed  by 
other  passengers U.  S.  Sup.  <Si4. 

a  drover,  travelling  on  a  pass,  for 
purpose  of  taking  care  of  his 
stock  on  the  train,  is  a  passen- 
ger for  hire U.  S.  Sup.  62^ 

plaintiff,  owner  of  a  patented  car 
coupling,  travelling  on  a  free 
pass  on  defendant's  train  and 
injured  in  derailment  of  train, 
held  to  be  passenger  for  hire, 
and  not  competent  for  defendant 
to  stipulate  for  immunity  ex- 
pressed on  back  of  pass 

U.  S.  Sup.  ^ft 

mail  agent  not  a  passenger 

U.  S.  Sup.  64^ 

a  contract    made    by  passengers 
with  the  agent  of  a  stage  coach 
line  as  to  number  of  passengers 
cannot  be  proved  by  a  passenger 
who  entered  the  stage  coach  at 

another  part  of  the  route 

U.  S.  Circ.  655 

duty  of  conductor  and  employees 
on  freight  trains  carrying  pas- 
sengers to  give  to  passengers 
such  attention  and  care  con- 
sistent with  operation  of  such  a 
train,  but  not  such  care  as  on 

regular  passenger  trains 

u.  o.  ^irc.  Oocy 

PASSENGER  CAR. 

the  fact  that  a  person  at  time  of 
accident  was  riding  in  car  not 
intended  for  passengers,  does 
not  raise  legal  presumption  of 
negligence  on  the  plaintiff's 
part Pa.  i85 
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ASS£NGER  CAK-^  Con  tinned, 

\non  guiltj  of  contributorj  neg- 
ligence in  remaining  in  baggage 
car,  he  knowing  it  to  be  more 
dangerous  there  than  in  passen- 
ger car,  and  could  not  recover 
for  injuries  sustained  in  derail- 
ment of  train Tex.  274 

^SING  OBJECT. 
7  on  station  platform  watching 
moving  train  struck  by  object 
projecting  from  passing  freight 
lain;    railroad    company    not 

iable Pa.  ic>3 

ere  passenger's  arm  resting  on 
dndow  sill  of  street .  car  was 
truck  by  a  load  of  hay  passing 
long  street,  it  was  held  to  ena- 
ble plaintiff  to  recover,  he  must 
lot  only  show  he  was  without 
lult,  but  that  defendant's  neg» 
igence  was  cause  of  injury. . 

Pa.  106 

senger  in  street  car  with  arm. 
Kting  on  window  sill  injured 
1  collision  with  another  car. . 

Pa.  109 

SSING  THROUGH  CAR. 
nng  between  cars  to  get  to 
arm  car  was  the  proximate 
luse  of  injury  to  passenger 
id  not  the  failure  to  heat  car. . 
Tex.  299 

5SENGER  TRAIN, 
enger  on  freight  train,  know- 
g  the  risks  incidental  thereto, 
»und   to    exercise   more  care 
an  upon  passenger  trains.    . . 

N.   C.      3 

:UNIARY  LOSS. 

ter  measure  of  damages  is  pe- 

niary   loss  suffered,  but  not 

r  distress  of  mind Pa.  210 

»er,  on  question  of  damages, 
r  widow  to  show  she  had  no 
^ans  except  what  husband 
mished  her,  as  it  tended  di- 
:tly  to  show  pecuniary  loss  by 
ith  of  husband Wis.  546 


PERSONAL  EXAMINATION. 

of  injured  party  may  be  ordered 
by  court  whea  considered  nec- 
essary, but  refusal  of  party  to 
be  examined  by  physician  ob- 
noxious to  him  not  ground  for 
reversal Tex.  264 

r 

PERSON  NOT  PASSENGER. 

person  having  alighted  from  street 
car,  the  relation  of  carrier  and 
passenger  ceased Ore.    60 

where  a  person  not  a  passenger 
was  injured  by  the  breakdown 
of  a  station  platform,  due  to  a 
large  crowd  of  persons  gathered 
to  welcome  a  distinguished  vis- 
itor, railroad  company  not  lia- 
ble  Pa.    6r 

where  boy  carrying  water  for  use 
of  workmen  on  cable  road  was 
injured  by  jumping  or  falling 
off  front  platform  of  street  car, 
railroad  company  not  liable . . . 
Pa.  123 

sick  person,  not  a  passenger,  in- 
jured in  collision  while  in  mail 
car,  guilty  of  negligence  in  rid- 
ing in  car  without  consent  of 
railroad  company Pa.  207 

recovery  cannot  be  had  for  loss  of 
life  of  mail  agent  killed  in  col- 
lision, as  a  mail  agent  is  not  a 
passenger  within  meaning  of 
the  statute  of  1868 Pa.  21S 

injured  at  steamboat  landing 

Tenn.  247 

duty  of  carrier  toward  persons  not 
passengers  at  stations Tex.  256 

injured  at  station  by  falling  from 
defective  platform Tex.  256 

person  waiting  for  friend  injured 
at  station  by  walking  over  de- 
fective platform Tex.  256 

where  a  person  while  on  his  way 
to  mail  train  to  mail  letters  was 
injured  by  falling  from  un- 
guarded platform  leading  from 
the  station  to  the  train,  railway 
company  was  liable  for  failure 
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PERSON     NOT     PASSENGER  — 
ConiinuMd. 

to  furnish  safe  passage  to  the 
train Vt.  338 

person  near  station,  watching  mail 
clerk  taking  mall  with  a  "  catch- 
er," struck  and  killed  by  mail 
crane,  railroad  companj  not  lia- 
ble  W.  Va.  409 

person  visiting  operator  at  tele- 
graph office  near  railroad  track 
and  killed  in  wreck  of  office, 
railroad  not  liable W.  Va.  414 

person  accompanying  another  on 
freight  platform  injured  at  sta- 
tion; railroad  not  liable. .  .Wis.  485 

PHYSICIAN. 

physician's  services  to  injured  paa- 
senger  not  recoverable  against 
street  railway  company,  where  it 
was  not  shown  that  physician 
was  employed  by  company's 
servant  or  that  servant  had  au- 
thority  Ohio,    40 

personal  examination  of  injured 
party  may  be  ordered  by  court 
when  considered  necessary,  but 
refusal  of  party  to  be  examined 
by  physician  obnoxious  to  him 
not  ground  for  reversal. . .  .Tex.  364 

PLANK. 

where  passenger  while  crossing 
bridge  at  station  was  struck  by 
plank  carried  by  porter,  held 
not  evidence  of  railway  com- 
pany's negligence,  but  question 
should  have  been  left  to  the 
jury Eng.  rule,  493 

PLATFORM   OF    CAR.     See  also 
Strbbt  Car;  Train. 

passenger  standing  on  rear  plat- 
form of  freight  train  without 
holding  to  anything,  guilty  of 
negligence  precluding  recov- 
ery for  injury  sustained  by 
sudden  start  of  train N.  C.      i 

passenger  assisting  to  remove 
sick  passenger  from  passenger 


PLATFORM  OF  CKK-^Continmed^ 

coach  to  caboose,  falling  be- 
tween platforms  of  cars;  rail- 
road liable Ohio,     16 

dress  catching  in  door  or  on  plat- 
form of  street  car  as  passenger 
was  leaving  car Ohio,     33 

where  passenger  riding  on  plat- 
form of  street  car  was  injured 
in  derailment  of  car,  the  proxi- 
mate cause  of  injury  was  the 
negligent  management  of  the 
car  and  not  plaindff's  position 
on  platform Ohio,    40 

passenger  boarding  platform, 
knowing  condition  of  car,  and 
falling  from  rear  platform  of 
street  car,  not  entitled  to  re- 
cover  Ohio,    40 

it  is  not  negligence  to  crowd 
street  cars,  or  the  platforms  of 
street  cars Ohio,    40 

note  of  Ohio  cases  relating  to  de- 
railments, riding  on  platforms, 
etc Ohio,  40-41 

riding  on  platform  of  street  car  is 
not  negligence  as  matter  of  law, 
but  is  for  jury Ohio,    41 

where  a  passenger  standing  on 
step  of  front  platform  of  street 
car,  fell  or  was  pushed  from 
platform  as  car  was  rounding  a 
curve,  and  was  killed,  questions 
of  negligence  were  for  jury. . . 
Pa.  113 

it  is  not  negligence  per  s€  for 
a    person    to    stand    on    front 
platform  of  crowded  street  car. 
Pa.  113 

where  a  passenger  while  sitting 
on  driver's  stool  on  front  plat- 
form of  street  car  was  thrown 
off  car  as  same  was  turning 
switch  and  killed,  judgment  of 
nonsuit  was  proper Pa.  iso 

boy  riding  on  step  of  front  plat- 
form of  atieet  car  struck  by  ob- 
ject  near  track Pa.  X3i 

where  boy  was  pushed  off  step  of 
front  platform  of  street  car  by 
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LATFORM  OF  CKK-^Continued. 

passengers  leaving  the  car, 
street  car  company  not  liable. . 

Pa.  123 

lild  getting  on  front  platform  of 
street  car  by  permission  of 
driver,  and  injured  in  jumping 
therefrom  while  car  was  in  mo- 
tion  Pa.  133 

bere  boy  was  thrown  off  step  of 
front  platform  of  street  car,  it 
lias  error  to  charge  that  ab- 
sence of  fender  or  guard  was 
negligence  on  defendant's  part. 

Pa.  Z33 

is  not  contributory  negligence 
fer  se  to  ride  on  step  of  front 
platform  of  crowded  street  car 
without  objection  by  driver  or 

conductor Pa.  Z33 

•te  of  Pennsylvania  cases  re- 
lating to  infants  injured  on 
front  platforms  of  street  cars. . 

Pa.   133-133 

lere  boy  carrying  water  for  use 
of  workmen  on  cable  road  was 
Injured  by  jumping  or  falling 
3ff  front  platform  of  street  car, 
railroad  company  not  liable. . 

Pa.  133 

t  negligence  to  stand  upon  rear 
slatform  of  street  car,  unless 
>erson  warned  of  danger. .  .Pa.  I36 
lere  passenger  standing  on  rear 
>latform  of  street  car  was  in- 
ured in  rear  end  collision,  posi- 
ion  of  plaintiff  held  not  to  have 

teen  cause  of  injury Pa.  136 

-son  standing  on  bumper  out- 
Ide  platform  of  street  car  and 
njured  in  rear  end  collision, 
:uilty    of    contributory    negli- 

lence Pa.  136 

son  riding  on  rear  platform  of 
treet  car  thrown  off  as  car  was 
apidly   rounding  curve;    rail- 

oad  company  liable Pa.  136 

e  of  Pennsylvania  cases  relat- 
ng  to  persons  injured  on  rear 
Utforms  of  street  cars..  Pa.  126-137 


PLATFORM  OF  CkK-- Continued. 

newsboy  falling  or  pushed  from 
step  of  platform  of  street  car 
and  run  over  by  another  car. .  Pa.  133 

error  to  nonsuit  in  action  for  dam- 
ages for  death  of  boy  who,  at 
threats  of  driver,  jumped  from 
front  platform  of  moving  street 
car Pa.  133 

where  plaintiff  voluntarily  stood 
on  rear  platform  and  fell  off 
while  train  was  in  motion,  it 
was  error  not  to  charge  con- 
tributory negligence Pa.  198 

where  passenger  was  pushed  off 
rear  platform  of  train  by  other 
passengers,  question  of  negli- 
gence was  for  jury Pa.  305 

where  passenger  was  struck  by 
trolley  pole  while  riding  on  foot- 
board ol  open  street  car,  it  was 
error  to  direct  verdict  for  de- 
fendant, as  question  of  negli- 
gence was  for  jury R.  I.  318 

declarations  of  person  injured  on 
front  platform  of  train  made 
shortly  after  accident  that  the 
injury  arose  from  his  own  fault, 
properly  left  to  the  jury.  .S.  C.  325 

whether  passenger  had  notice  that 
standing  on  platform  of  train 
was  prohibited  was  for  jury  to 
determine S.  C.  335 

it  is,  as  matter  of  law,  prima  facie 
negligence  to  ride  on  platform 
or  step  of  rapidly  moving  steam 
car Vt.  331 

passenger  falling  from  platform  of 
moving  train  not  entitled  to  re- 
cover where  he  voluntarily  oc- 
cupied such  position  on  the 
train Vt.  331 

riding  on  footboard  of  crowded 
open  street  car  without  objection 
from  defendant's  servants,  not 
contributory  negligence. Wash.  384 

passenger  seated  on  motorman's 
stool  on  front  platform  of  street 
car    injured    in    collision  with 

ft 

another  car Wash.  399 
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PLATFORM  OF  CAR --Com finued. 

riding  on  front  platform  of  street 

car  is  not  negligence /^r  j^ 

Wash.  399 

person  riding  on  front  platform 
of  cable  car,  on  a  pass  limiting 
liability  of  carrier,  cannot  re- 
cover, for  injuries  received  on 
account  of  negligence  of  de- 
fendant's servants Wash.  400 

intoxicated  person  riding  on  plat- 
form of  train ;  dutj  of  conduc- 
tor after  notice  of  person's  con- 
dition   W.  Va.  440,  459 

intoxicated  person  falling  from 
platform  of  car,  gulltj  of  con- 
tributory negligence 

W.  Va.  440,  459 

where  passenger  riding  on  foot- 
board of  open  street  car  was 
struck  bv  car  coming  in  oppo- 
site direction,  questions  of  neg- 
ligence were  for  jury Wis.  526 

passenger  riding  on  footboard  of 
open  street  car  injured  by  col- 
lision with  car  standing  on 
track,  guilty  of  contributory 
negligence,  he  knowing  of  dan- 
gerous position  and  that  there 
were  seats  inside  the  car.  .Wis.  530 

infant  passenger  thrown  from 
platform  of  freight  train  by 
sudden  start  of  train Wis.  533 

stockman  standing  on  platform  of 
caboose  car  killed  by  train  com- 
ing in  contact  with  obstruction 
on  track  and  overturning  car. . . 
U.  S.  Clrc.  App.  651 

PLATFORM   OF    STATION.    See 
also  Station. 

person  falling  into  hole  at  station 
platform  caused  by  short  plank 
of  bridge  across  ditch  used  as 
crossing  place  for  passengers 

N.C.      5 

is  not  a  public  highway,  and  per- 
sons using  it  other  than  for  pas- 
senger purposes  are  licensees, 
to  whom  the  railroad  company 


PLATFORM  OF  STATION —C€»- 
/inued, 

is  liable  only  for  willful  or 
wanton  injury Pa.     6r 

where  a  person  not  a  passenger, 
was  injured  by  the  breakdown 
of  a  station  platform  due  to  a 
large  crowd  of  persons  gathered 
to  welcome  a  distinguished  visi- 
tor, railroad  company  not  liable. 
Pa.     6k 

where  passenger  on  station  plat- 
form was  struck  by  the  body  of 
a  woman  who  was  killed  by 
train  at  crossing,  railroad  com- 
pany not  liable,  the  proximate 
cause  of  injury  being  negligence 
of  woman  and  not  that  of  rail- 
road company Pa.  xo^ 

boy  on  station  platform  watching 
moving  trains  struck  by  object 
projecting  from  passing  freight 
train ;  railroad  company  not  lia- 
ble   Pa.  loj 

passenger  walking  to  end  of  sta- 
tion platform,  although  warned 
of  danger,  struck  and  killed  by 
train, guilty  of  contributory  neg- 
ligence  Pa.  loj 

note  of  Pennsylvania  cases  relat- 
ing to  persons  on  station  plat- 
forms struck  by  trains.  .Pa.  103-104. 

passenger  struck  and  killed  by 
train  while  he  was  on  station 
platform,  guilty  of  contributory 
negligence  in  standing  too  near 
to  track Pa.  104. 

person  not  passenger  injured  at 
station  by  falling  from  defective 
platform Tex.  256- 

person  waiting  for  friend  injured 
at  station  by  walking  over  de- 
fective platform Tex.  25S 

passenger  falling  off  station  plat- 
form at  night;  failure  to  ex- 
clude improper  remarks  of 
counsel  as  to  damages  reversible 
error Tex.  26a 

passenger  injured  on  station  plat- 
form  Tex-  260 
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tiMHed. 

usenger  after  alighting  fitftn 
train  falling  from  station  plat- 
form   Tex.  363 

here  a  person  while  on  his  waj 
to  mail  train  to  n>atl  letters  was 
injured  by  falling  from  un- 
guarded platform  leading  from 
the  station  to  the  train,  railway 
company  was  liable  for  failure 
to  furnish  safe  passage  to  the 

train Vt.  328 

here  a  passenger,  while  a  lamp 
was  being  trimmed  at  a  station, 
walked  out  in  the  dark  to  the 
end  of  the  platform,  fell  off  and 
was  injured,  she  was  guilty  of 
contributory  negligence. . . .  Va.  346 
tty  of  railway  companies  to  keep 
its  stations  and  platforms  in 
safe  condition  for  use  of  passen- 
gers and  others  rightfully  using 

same Va.  346 

ity  of  railroad  company  to  keep 
its  station  platforms  reasonably 
safe  for  persons  lawfully  using 

Jame Wis.  47a 

ssenger  stepping  off  station 
platform  while  approaching 
;rain;  evidence  as  to  injuries. . 

Wis.  47a 

rson  accompanying  another  on 
reight  platform  injured  at  sta- 
ion;  railroad  not  liable..  .Wis.  485 

EADING. 

>ulation  in  *'drover's  pass''  ez- 
impting  railroad  company  from 
11  liability  for  negligence,  not 
defense  to  action  for  injuries 
0    stockman  caused    by  com- 

lany's  negligence Ohio,    29 

an  action  to  recover  for  in- 
iiries  by  being  struck  by  train 
fter  being  put  off  defendant's 
rain  at  a  dangerous  place,  it 
ras  held  that  the  right  to  re- 
over  did  not  depend  on  his 
bowing  right  to  ride  on  the 


PLEADING—  Continued, 

train,  but  upon  the  fact  that  in- 
juries were  natural  and  probable 
consequence  of  being  put  off 
train  at  such  place Pa.    79 

where  passenger's  arm  resting  on 
window  sill  of  street  car  was 
struck  by  a  load  of  hay  passing 
along  street,  it  was  held  to 
enable  plaintiff  to  recover,  he 
must  not  only  show  he  was 
without  fault,  but  that  defend- 
ant's negligence  was  cause  of  in- 
jury  Pa.  io6 

in  action  for  damages  for  injuries, 
proof  cannot  be  given  of  dam- 
ages not  Immediately  resulting 
from  injury,  unless  specially 
laid Pa.  144 

in  an  action  against  a  railway 
company  for  injuries  sustained 
in  a  collision,  a  plea  that  the 
accident  was  due  in  part  to  the 
negligent  management  of  both 
trains  was  bad  in  form  as 
amounting  to  not  guilty,  and  in 
substance  for  not  showing  that 
the  management  of  plaintiff's 
train  was  negligent  and  that  by 
ordinary  care  they  would  have 
avoided  the  consequences  of  de- 
fendant's negligence 

Eng.  rule,  359 

in  actions  for  injuries  it  is  essen- 
tial to  prove  plaintiff's  injuries 
and  that  injury  resulted  from 
defendant's  negligence Va.  370 

averment  in  a  count  of  a  declara- 
tion that  plaintiff  "was  thrown  " 
from  street  car,  not  supported 
where  proof  was  that  she  vol- 
untarily jumped  from  car  and 
instruction  should  have  been 
given  to  disregard  the  count. . 
Va.  376 

notwithstanding  the  Married  Wo- 
man's Act,  husband  is  still  en- 
ded to  ser\Mces  of  wife,  and 
wife  cannot  recover  for  loss  of 
time     or     pecuniary    expenses 
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PLEADING— C<7»/fj»»r</. 

unless  it  be  averred  and  proved 
that  she  is  a  sole  trader Va.  376 

plaintiff  need  not  aver  he  was 
not  guilty  of  contributory  neg- 
ligence, burden  of  proof  being 
upon  defendant W.  Va.  420,  435 

where  defendants  owned  land 
with  canal  and  cuttings  across 
the  same  leading  to  defend- 
ants' docks,  and  a  person  in 
passing  over  one  of  the  bridges 
was  drowned,  due  to  alleged 
improper  condition  of  same,  it 
was  held  that  the  declaration 
disclosed  no  breach  of  duty. . . . 
Eng.  rule,  493 

where  defense  sets  up  written  re- 
lease signed  by  plaintiff,  and 
plaintiff  averred  that  such  re- 
lease was  executed  by  him 
when  in  pain  and  unable  to  en- 
ter into  contractual  relations, 
question  properly  submitted  to 
jury  under  instructions  from 
court U.  S.  Sup.  585 

the  fact  that  engineer  having 
control  of  colliding  locomotive 
ran  on  the  track  in  disobedience 
of  orders,  not  a  defense  in  ac- 
tion for  damages  for  injuries 

sustained  in  collision 

U.  S.  Sup.  603 

correcting  mistake  in  original 
complaint  as  to  incorporation 
of  defendant  company  and 
charging  negligence  to  defend- 
ant where  formerly  negligence 
against  two  companies  was  al- 
leged,  does  not    set  out    new 

cause  of  action 

U.S.  Circ.  App.  648 

POLE. 

where  passenger  was  struck  by 
trolley  pole  while  riding  on 
footboard  of  open  street  car,  it 
was  error  to  direct  verdict  for 
defendant,  as  question  of  neg- 
ligence was  for  jury R.  I.  218 


POST. 

passenger  thrown  from  hack  due 
to  horses  running  away  and  col- 
liding with  post  in  street.  .S.  C.  244 

where  there  was  conflicting  evi- 
dence as  to  position  of  plaintiff's 
arm  at  time  of  accident,  who 
was  injured  while  seated  at  open 
window  of  street  car  with  arm 
on  window  sill,  by  coming  in 
contact  with  iron  post  near 
track,  question  properly  submit- 
ted to  jury U.  S.  Circ.  App.  64s 

POSTALCLERK.  See  Mail  Agbkt. 

PRACTICE. 

the  Supreme  Court  will  not  usu- 
ally interfere  to  reduce  amount 
of  verdict,  in  action  not  founded 
on  contract,  where  same  has  had 
sanction  of  jury  and  the  lower 
courts Ohio,    iS 

permitting  witness  to  go  upon 
stand  a  second  time,  to  correct 
previous  statement,  is  within 
discretion  of  court Tenn.  247 

not  sufficient  to  obje9t  that  verdict 
is  not  warranted  by  evidence, 
but  objection  should  state  that 
there  is  no  material  testimony 
to  support  verdict Tenn.  247 

in  the  courts  of  the  United  States, 
the  judge,  in  submitting  case 
to  jury  may  at  his  discretion, 
whenever  he  thinks  it  necessary 
to  assist  jury,  comment  upon 
the  evidence  and  express  his 
opinion  upon  the  facts,  and  the 
powers  of  such  courts  are  not 
controlled  by  statutes  of  States 
forbidding    judges  to    express 

opinion  upon  the  facts. 

U.  S.Sup.  574 

PRESUMPTION.    See  also  Negu- 

GBNCB. 

where  plaintiff  shows  absence  of 
fault  on  his  part  in  action  for 
damages  for  injuries  sustained 
by  fall  of  sleeping-car  berth. 
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USSUMPTION  ---Continued, 

presumption  is  against  defend- 

int Ohio,    24 

lere  an  injury  is  alleged  to 
lave  arisen  from  improper  con- 
itruction  of  railway,  the  fact  of 
ts  having  given  waj  is  prima 
^acie  evidence    of    its   insuffi- 

:icncy Eng.  rule,    28 

ere  a  passenger  was  killed  in 
in  explosion  on  a  steamboat, 
t  was  erroneous  to  give  bind- 
ng  instruction  for  defendants, 
he  accident  raising  a  presump- 
ion  of  negligence  which  it  was 
or  defendants  to  rebut,  and 
rhether  evidence  was  sufficient 
o  overcome  presumption  was 
or  jury Pa.  105 

ere  passenger  was  struck  by 
nissile  'while  sitting  at  open 
rindow  of  car,  it  was  error  to 
llrect  that  the  injuries  were 
ue  to  defendant's  negligence, 
he  fact  not  raising  a  presump- 

ion  of  negligence Pa.  164 

en  the  breaking  down  or  over- 
aming  of  a  coach  is  proved, 
egligence  on  the  part  of  the 

wner  Is  implied 

Eng.  rule,  169,  371^  669 

ire  a  passenger  is  injured  wlth- 
11 1  fault  on  his  part,  a  presump- 
on  of  negligence  is  raised 
hich  throws  upon  carrier  the 
iirden  of  showing  the  contrary. 

Pa.  i8o 

fact  that  a  train  was  derailed 
ring  to  running  over  a  cow 
1  the  track,  is  not  sufficient 
repel  presumption  of  negli- 
mce,  the  carrier  being  bound 
provide  against   such  acci- 

;nts Pa.  180 

fact  that  a  person  at  time  of 
cident  was  riding  in  car  not 
tended  for  passengers,  does 
It  raise  legal  presumption  of 
fgligence  on  the  plaintiff's  part. 
Pa.  188 


PRESUMPTION— Cm/i  j»««if. 

accident  to  a  passenger  caused  by 
derailment  of  train  raises  pre- 
sumption of  defendant's  negli- 
gence which  latter  must  rebut. 

Tex.  373 

derailment  of  train  or  breaking 
down  of  cars,  prima  facie  evi- 
dence of  negligence .  .Eng.  rule,  376 

landslide  not  '*  an  act  of  God  ". . 

U.  S.  Sup.  644 

explosion  of  boiler  on  steamboat 
and  consequent  injuries  to  pas- 
senger, frima  facie  evidence  of 
negligence U.  S.  Circ.  667 

passenger  injured  on  cable  car  by 
reason  of  defective  appliance; 

presumption  of  negligence 

U.  S.  Circ.  679 

PRINCIPAL  AND  AGENT. 

physician's  services  to  injured  pas- 
senger not  recoverable  against 
street  railway  company  where 
it  was  not  shown  that  physician 
was  employed  by  company's 
servant  or  that  servant  had  au- 
thority  Ohio,    40 

the  words  of  an  agent  to  be  evi- 
dence to  charge  the  principal, 
must  be  a  part  of  the  res  gestce . . 
u.  o.  C/irc.  055 

PROXIMATE  CAUSE. 

where  passenger  riding  on  plat- 
form of  street  car  was  injured 
in  derailment  of  car,  the  proxi- 
mate cause  of  injury  was  the 
negligent  management  of  the 
car  and  not  plaintiff's  position 
on  platform Ohio,    40 

in  an  action  to  recover  for  inju- 
ries by  being  struck  by  train 
after  being  put  off  defendant's 
train  at  a  dangerous  place,  it  was 
held  that  the  right  to  recover  did 
not  depend  on  his  showing  right 
to  ride  on  the  train,  but  upon 
the  fact  that  injuries  were  nat- 
ural and  probable  consequence 
of  being  put  off  train  at  such 
place Pa.    79 
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PROXIMATE  CAXJSE-^Continued. 

where  passenger  on  station  plat- 
form was  struck  bj  the  bod j  of 
a  woman  who  was  killed  by 
train  at  crossing,  railroad  com- 
pany not  liable,  the  proximate 
cause  of  injury  being  negligence 
of  woman  and  not  that  of  rail- 
road company Pa.  103 

where  passenger  standing  on  rear 
platform  of  street  car  was  in- 
jured in  rear  end  collision,  po- 
sition of  plaintiff  held  not  to 
have  been  cause  of  injury.  .Pa.  126 

person  may  recover,  though  not 
using  due  care,  if  his  negli- 
gence was  not  cause  of  acci- 
dent   Pa.  126 

if  defendant,  by  exercise  of  rea- 
sonable care,  could  have  avoided 
injury  to  plaintiff,  he  is  not  ex- 
cused by  the  latter*s  negli- 
gence  Eng.  rule,  130 

where  stage  coach  is  so  care- 
lessly driven  by  drunken  driver 
and  is  upset,  and  a  female  pas- 
senger is  so  Injured  that  a  mis- 
carriage results,  carrier  liable 
for  all  immediate  results  of  in- 
jury     Tex.  354 

passing  between  cars  to    get  to 

warm  car   was  the  proximate 

cause  of    injury    to  passenger 

and  not  the  failure  to  heat  car. . 

Tex.  299 

if  person's  intoxication  contribu- 
ted to  injury,  as  a  proximate 
cause  thereof,  it  is  a  complete 
bar  to  any  action  to  recover  for 
the  injury W.  Va.  440,  459 

in  action  for  injuries  caused  by 
derailment  of  train,  a  special 
verdict  that  the  track  ties  were 
not  in  good  condition  and  that 
defendant's  negligence  caused 
the  injury  to  plaintiff,  is  fa- 
tally defective  in  that  the  ques- 
tion of  proximate  cause  is  not 
substantially  answered  by  it. . 
Wis.  507 


PROXIMATE  CAVSE  ^CoMtimmeti. 

permanent  injury  to  eyes  not  so 
remote  as  not  to  be  recoverable 
in  action  for  damages  by  pas- 
senger who  contracted  a  cold  bj 
reason  of  failure  to  provide 
warm  car U.  S.  Circ-  689 

PUBLIC  ENEMY. 

person  while  eti  route  to  join  Con- 
federate army  for  active  serrice 
not  entitled  to  recover  for  in- 
juries sustained  on  train.  .N.  C.       5 

but  where  it  was  not  shown  that  a 
Confederate  officer  was  travel- 
ling en  route  to  join  the  Confed- 
erate army,  the  carrier  was  held 
liable N.  C.      6 

PUBLIC  POLICY. 

where  plaintiff  sold  mules  to  an 
agent  of  the  Confederate  gov- 
ernment, at  a  reduced  price,  for 
the  purposes  of  the  said  govern- 
ment, contract  was  against  pub- 
lic policy  and  no  recovery  could 
be  had  on  a  bond  for  the  pay- 
ment of  purchase  money. . N.  C.      7 

stipulation  in  contract  exempt- 
ing carrier  from  liability  forin- 
injury  to  passenger  caused  by 
its,  or  its  servants'  negligence, 
void  as  against  public  policy . . . 
Wis.  507 

QUERY. 

whether  a  person  is  authorized  in 

fixing  dog-spears  in  his  woods, 

or  whether   he   is   answerable 

in  action  for  injury  to  a  dog? 

Eng.  rule,    74 

RAILROAD  COMPANY. 

not  required  to  give  signals  to 
passengers  as  to  movement  of 
trains N.  C.      i 

in  absence  of  notice  that  railroad 
company  will  not  be  liable  for 
defective  appliances  in  sleeping 
car,  a  passenger  may  well  as- 
sume that  the  whole  train  is 
under  one  general  management. 
Ohio,    34 
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lAILROAD      COMPANY  —  Con- 
tinued. 

n  express  messenger  takes  the 
risks  of  accidents  incident  to 
his  business,  but  not  the  risks 
resulting  from  negligence  of 
railroad  company  in  manage- 
ment of  its  trains Ohio,     29 

ockman  travelling  on  a 
"drover's  pass"  is  not  a  gratu- 
itous passenger,  and  clause  in 
pass  exempting  railroad  com- 
pany from  liability  for  negli- 
gence, held  not  to  relieve  com- 
pany from  liability  to  stockman 

injured  in  collision Ohio,     29 

I  action  is  maintainable  against 
a  railway  company  for  injury  to 
a  mail  agent  while  upon  one  of 

its  trains Eng.  rule,    31 

itform  of  railroad  station  is  not 
a  public  highway,  and  persons 
using  it  other  than  for  passen- 
ger purposes  are  licensees,  to 
nrhom  the  railroad  company  is 
liable  only  for  willful  or  wanton 

njury Pa.     61 

lere  a  train  left  the  track  owing 
:o  the  soil  having  been  washed 
iway  by  an  extraordinary  fall 
>f  rain,  it  was  held  that  verdict 
or  plaintiff,  in  action  alleging 
lefective  condition  of  track, 
vas  against  evidence,  as  there 
vas  nothing  to  show  knowledge 
»f  condition,  by  railroad  com- 
pany   Eng.  rule,     72 

arrier  cannot  maintain  action 
^inst  railroad  company,  either 
t  common  law  or  under  stat- 
,te,  for  refusal  to  admit  him 
rith  his  carriage  to  station  pre- 
incts,  although  public  gener- 
lly  is  admitted Eng.  rule,    74 

>le  for  exemplary  damages  for 
ct  of  servant,  done  within  scope 
f  authority,  where  the  plaintiff 
Fould  have  such  right  against 
•rvant  if  suit  was  against  him 
ist'ead  of  the  company. .  ..Pa.  79 
X— 51 


RAILROAD      COMPANY  —  Con- 
tinned. 

it  is  not  duty  of  railroad  company 
to  place  screens  at  car  windows 
to  prevent  passengers  putting 
their  heads  or  arms  out  or  pro- 
tect them  from  missiles  thrown 
from  outside Pa.  174 

becomes  liable  to  pay  all  claims 
accruing  during  the  receiver- 
ship  Tex.  260 

action  for  damages  for  negligence 
brought  against  receiver  within 
twelve  months  after  injury,  may 
be  prosecuted  against  railroad 
company  by  making  it  a  party 
to  suit  after  receiver's  discharge. 
Tex.  260 

as  common  carrier  has  right  to 
make  reasonable  rules  for  con- 
ducting its  business Tex.  282 

where  a  person  while  on  his  way 
to  mail  train  to  mail  letters,  was 
injured  by  falling  from  un- 
guarded platform  leading  from 
the  station  to  the  train,  railway 
company  was  liable  for  failure 
to  furnish  safe  passage  to  the 
train Vt.  328 

where  a  pathway  between  freight 
cars  over  a  switch  is  used  by 
patrons  and  employees  with 
knowledge  of  railway  company, 
it  may  be  assumed  that  the  rail- 
way company  invites  persons  to 
use  such  path,  and  where  the 
cars  were,  without  warning,  run 
together  and  a  person  was 
crushed,  the  railway  company 
was  liable Va.  346 

duty  to  keep  stations  and  plat- 
forms in  safe  condition  for  use 
of  passengers  and  others  right- 
fully using  same Va.  346 

not  liable  for  acts  of  postal  clerks. 

W.  Va.  409 

duty  to  keep  its  track  free  from 
dangerous  obstructions  of  every 
sort W.  Va.  420,  435 
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RAILROAD      COMPANY  —  Con- 
tinned, 

where  chartered  by  the  State,  rail- 
road companj  cannot,  without 
legislative  authority,  lease  or 
turn  over  its  road  to  another 
companj  and  therebj  exempt 
its  responsibilitj  for  conduct 
of  road W.  Va.  440 

duty  to  keep  its  station  platforms 
reasonably  safe  for  persons  law- 
fully using  same Wis.  47a 

liable  for  injury  to  passenger 
caused  by  fall  of  sleeping  berth 
in  sleeping  car  attached  to  train. 
. ' U.S.  Sup.  593 

RAIN  AND  SNOW. 

mere  continuance  of  rain  and  snow 
not  such  an  unforeseen  con- 
tingency as  to  relieve  railroad 
company  from  liability  to  pas- 
senger for  injuries  caused  by 
failure  to  keep  track  in  repair, 

whereby  train  was  derailed 

I  Tex.  264 

RECEIVER. 

a  railroad  company  becomes  lia- 
ble to  pay  all  claims  accruing 
during  the  receivership. .  .Tex.  a6o 

action  for  damages  for  negli- 
gence brought  against  receiver 
within  twelve  months  after  in- 
jury, may  be  prosecuted  against 
railroad  company  by  making  it 
a  party  to  suit  after  receiver's 
discharge Tex.  a6o 

RELEASE. 

where  defense  sets  up  written  re- 
lease signed  by  plaintiff,  and 
plaintiff  averred  that  such  re- 
lease was  executed  by  him 
when  in  pain  and  unable  to  en- 
ter into  contractual  relations, 
question  properly  submitted  to 
jury  under  instructions  from 
court U.  S,  Sup.  585 

REPORTS. 

ofHcial  reports  to  directors  of 
railroad    company     competent 


REPORTS— C<wi/»i»i«</. 

evidence  against  the  companj 

as  to  condition  of  road 

U.S.  Sup.  574 

REPUTATION. 

evidence  as  to  general  reputation 
of  bad  condition  of  railroad 
track,  admissible  to  show 
knowledge  of  railroad  company 
of  such  condition Tex.  264 

RES  GEST-«. 

a  declaration  made  by  plaintiff 
as  he  left  his  house  that  he  was 
going  to  a  station  of  defendant, 
is  competent  evidence  to  estab- 
lish character  as  passenger. . . . 
Ohio,      8 

declarations  of  captain  of  vessel, 
made  after  accident,  as  to 
place  of  accident  being  danger- 
ous, erroneously  admitted,  same 
not  being  part  of  the  res  gtstat. 
Pa.  105 

not  error  to  permit  evidence  that 
immediately  after  accident  de- 
fendant had  taken  plaintiff  to 
hotel  and  procured  medical  aid. 

Pa.  144 

declarations  of  person  injured  on 
front  platform  of  train  made 
shortly  after  accident  that  the 
injury  arose  from  his  own  fault, 
properly  left  to  the  jury. .  .S.  C.  22^ 

declarations  accompanying  the 
act  done,  and  tending  to  ex- 
plain it,  are  part  of  the  res 
gesicB^  and  admissible  in  evi- 
dence  Eng.  rule,  481 

declarations  of  stage  coach  driver, 
whose  conduct  is  not  impli- 
cated, that  the  coach  was  top- 
heavy  and  overloaded,  not  evi- 
dence  U.  S.  Circ.  655 

the  words  of  an  agent  to  be  evi- 
dence to  charge  the  principal, 
must  be  a  part  of  the  res 
gesta U.  S.  Circ.  655 

RISK  OF  EMPLOYMENT. 

an  express  messenger  takes  the 
risks  of   accidents  incident  to 
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ISK  OF  EMPLOYMENT— C«*i»- 
tinued. 

his  business,  but  not  the  risks 
resulting  from  negligence  of 
railroad  companj  in  manage- 
ment of  its  trains Ohio,    29 

[VER. 

rson  killed  bj  reason  of  train 
'ailing  through  bridge  into 
-iver Tex.  317 

)ADBED. 

dence  as  to  general  reputation 
)f  bad  condition  of  railroad 
rack,  admissible  to  show 
jiowledge  of  railroad  company 
i  such  condition Tex.  264 

>AD  COMPANY. 
^  coach  proprietor  cannot  re- 
over  from  road  company  for 
efectiye  road,  the  damages  as- 
*ssed  against  him  for  injuries 
>  passenger  by  upsetting  of 
age  coach Ohio,      7 

ADWORTHINESS. 
proposition  that  '*no  car  is 
>adworthj  if  the  windows 
*e  not  so  constructed  as  to 
revent  the  passengers  from 
Jtting  their  arms  through 
lem,"  while  too  broad  as  a 
ineral  principle,  applies  where 
e  road  is  so  narrow  as  to  en- 

inger  projecting  limbs Pa.  151 

the  principle  overruled  in. Pa.  156 
)F. 

ere  license  to  lodgers  to  use 
e  roof  as  a  drying-ground  im- 
ses  no  duty  upon  the  land- 
ed to  fence  it  or  keep  the  fence 
repair Eng.  rule,  491 

-ES  AND  REGULATIONS. 
>n     riding    in    baggage    car 
dnst   rules  of  railroad  com- 
ly   killed  in  collision;  com- 

ly  not  liable Pa.  215 

her  passenger  had  notice  that 
nding  on  platform  of  train 
s  prohibited  was  for  jury  to 
ermine S.  C.  225 


RULES  AND    REGULATIONS  — 
Continued,  ^ 

person  riding  on  freight  train  with 
conductor's  permission,  know- 
ing it  was  against  rules  of  rail- 
road company,  assumes  risks  of 
accident Tenn.  250- 

railway  company,  as  common  car- 
rier, has  right  to  make  reasona- 
ble rules  for  conducting  its  busi- 
ness  Tex.  282: 

rule  of  railway  company  that 
freight  and  passengers  will  be 
carried  on  separate  trains,  is 
reasonable,  and  a  party  who,  in 
violation  of  such  rule,  rides  on 
a  freight  train  and  is  injured, 
cannot  recover Tex.  282; 

railroad  company  not   liable  for 
death  of  person  riding  on  freight         ! 
train  against  rules,  where  such 
train  was  wrecked Tex.  282 

instructions  to  the  effect  that  if 
rule  forbidding  persons  riding 
on  freight  trains  was  habitually 
violated  by  defendant's  officers, 
the  same  may  be  considered  dis- 
pensed with  are  correct,  but 
conductor  has  no  authority  to 
relax  rule Tex.  317 

SAND  CAR. 

boy  jumping  from  sand  car  and 
injured;  defendant  not  liable. . 

Pa.  215 

SCOPE  OF  AUTHORITY. 

the  master  of  a  steamboat  has 
power  to  bind  the  boat  by  giv- 
ing a  ''steamboat  man"  free 
passage U.  S.  Sup.  614 

master  of  a  vessel  has  no  general 
authority  from  owner  to  sign 
bills  of  lading  for  goods  not  re- 
ceived on  board Eng.  rule,  616 

SCOPE  OF  EMPLOYMENT. 

railroad  company  liable  for  exem- 
plary damages  for  act  of  serv- 
ant, done  within  scope  of 
authority,  where  the  plaintiff 
would  have  such  right  against 
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SCOPE  OF  EMPLOYMENT— Oif- 
tinued. 
servant  if  suit  was  against  him 
instead  of  the  company. . .  .Pa.    79 

master  liable  for  tortious  acts  of 
servant  when  done  in  course  of 
employment,  although  done 
in  disobedience  of  master's  or- 
ders  U.  S.  Sup.  602 

SCREENS. 

it  is  not  duty  of  railroad  company 
to  place  screens  at  car  windows 
to  prevent  passengers  putting  . 
their  heads  or  arms  out  or  pro- 
tect them  from  missiles  thrown 
from  outside Pa.  174 

SEATS. 

failure  of  ferryboat  company  to 
provide  seats  for  all  passengers 
on  ferryboats,  not  negligence. . 
U.S.  Sup.  568 

SHAFT. 

where  an  employee  fell  down  a 
shaft  in  a  sugar  refinery  which 
was  undergoing  certain  repairs, 
the  employer  was  liable  for  the 
injuries Eng>   rule,  493 

SHIPPER. 

note  of  Texas  cases  relating  to 
persons  riding  on  free  passes. . 
Tex.  312-313 

locked  in  box  car  and  injured  by 
fire Wis    562 

SICK  PASSENGER. 

passenger  assisting  to  remove 
sick  passenger  from  passenger 
coach  to  caboose,  falling  be- 
tween platforms  of  cars,  rail- 
road liable Ohio,     16 

duty  of  carrier  to  take  such  care 
of  sick  passenger  as  is  reason- 
ably practicable,  without  un- 
reasonable delay  of  train,  or 
discomfort  to  other  passengers. 
Ohio,     16 

more  care  is  required  of  carrier 
toward  sick  passengers  than 
others,   but  carrier  must  have 


SICK  PASSENGER— Ci?»/f »«««/. 

knowledge  of  condition  of  such 

passengers Pa.  156 

sick  person,  not  a  passenger,  in* 
jured  in  collision  while  in  mail 
car,  guilty  of  negligence  in  rid- 
ing m  car  without  consent  of 
railroad  company Fa.  207 

SIGNAL. 

railroad  company  not  required  to 
give  signals  to  passengers  as  to 
movement  of  trains N.  C.       i 

SLAVES. 

law  of  carrier  of  passengers  and 
not  carrier  of  goods  applies  to 
case  of  loss  of  slaves  carried  in 
steamboat U.  S.  Sup.  567 

SLEEPING  CAR. 

in  absence  of  notice  that  railroad 
company  will  not  be  liable  for 
defective  appliances  in  sleeping 
car,  a  passenger  may  well  as- 
sume that  the  whole  train  is 
under  one  general  management. 
Ohio,     24 

where  plaintiff  shows  absence  of 
fault  on  his  part  in  action  for 
damages  for  injuries  sustained 
by  fall  of  sleeping-car  berth, 
presumption  is  against  defend- 
ant   Ohio,    34 

inconvenience  caused  to  passen- 
ger by  sleeping  car  being  de- 
tached from  train Va.  375 

passenger  injured  by  fall  of  upper 
berth  in  emigrant  car;  burden 
to  establish  contributory  negli- 
gence on  defendant Wash.  401 

railroad  company  liable  for  in- 
jury to  passenger  caused  by  fall 
of  sleeping    berth  in   sleeping 

car  attached  to  train 

U.  S.  Sup.  593 

permanent  injury  to  eyes  not  so 
remote  as  not  to  be  recoverable 
in  action  for  damages  by  pas- 
senger who  contracted  a  cold  by 
reason  of  failure  to  provide 
warm  car    U.S.  Circ.  689 
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;leeping  car  company. 

wners  of  sleeping  cars,  while  not 
subject  to  liability  of  common 
carriers,  are  responsible  for  dis- 
charge of  certain  general  duties 
in  excercising  ordinary  and 
reasonable  care  toward  patrons. 
U.  S.  Circ.  689 

LEEPING   PASSENGER, 
eeping  in  dangerous  position  on 
car,  where  there  are  no  facts  to 
justify  the  act,  is  negligence . . . 
Pa.  156 

ere  continuance  of  rain  and 
snow  not  such  an  unforeseen 
contingency  as  to  relieve  rail- 
road company  from  liability  to 
passenger  for  injuries  caused  by 
failure  to  keep  track  in  repair, 
wrhcreby  train  was  derailed. . . . 
Tex.  264 

rOWSHED. 

lere  stockman  was  injured  on 
op  of  car  while  attending  to 
:attle,  by  striking  against  snow- 
hed,  it  was  error  to  nonsuit,  as 
[uestion  of  negligence  was  for 
ury Utah,  326 

ARKS  FROM  ENGINE, 
an  action  for  damages  for  in- 
uries  caused  by  a  railroad  fire, 
rhere  plaintiff  had  erected  a 
«an  stack  a  few  yards  from  the 
ailroad  track,  the  question  of 
egligence  was  for  the  jury,  and 
be  defendant  was  not  entitled 
3  a  nonsuit Eng.  nile,  231 

ECIAL  FINDINGS, 
rould  be  error  to  instruct  jury 
>  make  special  findings  with- 
ut  regard  to  general  verdict, 
'here  statute  provides  for  spe- 
ial  findings  upon  condition  of 
eneral  verdict  being  returned. 
Okl.    42 

ECIAL  VERDICT. 

iction  for  injuries  caused  by 

erailment   of   train,  a  special 


SPECIAL  \%^CC^\C1  ^Continued. 

verdict  that  the  track  ties  were 
not  in  good  condition  and  that 
defendant's  negligence  caused 
the  injury  to  plaintiff,  is  fatally 
defective  in  that  the  question  of 
proximate  cause  is  not  substan- 
tially answered  by  it Wis.  507 

SPRING  GUN. 

where  defendant  set  a  spring 
gun,  without  notice,  in  a  gar- 
den completely  walled  round, 
and  plaintiff  in  climbing  over 
wall  in  pursuit  of  a  fowl  was 
shot,  action  was  maintainable 

and  defendant  liable 

Eng.  rule,     74 

a  trespasser,  having  knowledge 
that  there  were  spring  guns  in 
a  wood,  cannot  recover  for  in- 
jury sustained  in  accidentally 
treading  on  latent  wire  and  fir- 
ing off  gun Eng.  rule,     74 

^uery  —  whether  a  person  is 
authorized  in  fixing  dog-spears 
in  his  woods,  or  whether  he  is 
answerable  in  action  for  injury 
to  a  dog? Eng.  rule,    74 

STAGE  COACH. 

where  passenger  induces  driver 
of  stage  coach  to  deviate 
from  the  usual  course  and  coach 
is  upset,  recovery  cannot  be 
had  for  injuries  sustained  by 
passenger Ohio,      7 

stage  coach  proprietor  cannot  re- 
cover from  road  company  for 
defective  road,  the  damages  as- 
sessed against  him  for  injuries 
to  passenger  by  upsetting  of 
stage  coach Ohio,      7 

stage  coach  proprietor  liable  for 
injury   to  passenger  caused  by 

upsetting  of  stage  coach 

Pa.  60,  61 

stage  coach  proprietor  liable  for 
negligence  of  driver  till  passen- 
gers are  safely  set  down  at 
destination Eng.  rule,  149 
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STAGE  COACH— Co»/i««<?^. 

before  passing  through  dangerous 
place,  driver  of  stage  coach 
bound    to     notify    passengers, 

that  they  may  alight 

Eng.  rule,  149 

where  passenger  riding  on  out- 
side of  stage  coach,  with  back 
to  luggage,  there  being  no  iron 
railing  between  luggage  and 
passengers;  was  thrown  off  coach 
by  sudden  jolt,  finding  for 
plaintiff  on  account  of  improper 
construction  of  coach,  and  lug- 
gage being  on  seat,  amounted  to 

finding  of  negligence 

Kng.  rule,  149 

when  the  breaking  down  or  over- 
turning of  a  coach  is  proved, 
negligence  on   the  part  of  the 

owner  is  'implied ....    

Eng.  rule,  169,  271,  669 

passenger  thrown  from  hack  due 
to  horses  running  away  and 
colliding  with  post  in  street  . 
S.  C.  244 

passenger  thrown  out  of  omnibus 
by  reason  of  team  running 
away;  question  of  negligence 
of  driver  at  time  of  accident 
should  have  been  submitted  to 
jury Tenn.  246 

t^here  stage  coach  is  so  carelessly 
driven  by  drunken  driver  and 
is  upset,  and  a  female  passenger 
is  so  injured  that  a  miscarriage 
results,  carrier  liable  for  all  im- 
mediate results  of  injury 

Tex.  254 

passenger  in  stage  coach  jump- 
ing to  avoid  danger  from  run- 
away team Tex.  254 

it  is  the  duty  of  stage  coach  pro- 
prietor to  employ  competent 
driver,  and  of  driver  to  use  ut- 
most care  for  passengers*  safety. 

Tex.  254 

passenger  injured  in  overturn- 
ing of  stage  coach,  carrier  lia- 
ble  Va.  344 


STAGE  CO KQW  "Continued. 

duty  of  stage  coach  proprietors  as 
carriers  of  passengers Va.  344 

passenger  injured  by  overturning 
of  stage  coach U.  S.  Sup.  567 

a  contract  made  by  passengers 
with  the  agent  of  a  stage  coach 
line  as  to  number  of  passengers, 
cannot  be  proved  by  a  passen- 
ger who  entered  the  stage  coach 
at  another  part  of  the  route. .  . 
U.   S.  Circ.  655 

declarations  of  stage  coach  driver, 
whose  conduct  is  not  implica- 
ted, that  the  coach  was  top- 
heavy  and  overloaded,  not  evi- 
dence  U.  S.  Circ.  655 

stage  coach  proprietors  are  bound 
to  use  the  greatest  care  for  the 
safety  of  passengers;  the  least 
neglect  or  want  of  skill  of  the 

driver  makes  them  liable 

U.  S.  Circ.  655,  664 

duty  of  driver  of  stage  coach  to 
caution  passengers  when  coach 
is  about  to  pass  over  road  at- 
tended with  danger. .  U  S  Circ.  655 

injured  person  entitled  to  exem- 
plary damages  where  great  reck- 
lessness of  driver  of  stage  coach 
caused  injury U.  S.  Circ.  664 

STAIRWAY. 

passenger  on  steamboat  walking 
on  unprotected  stairway  and 
thrown  down  by  jar  of  boat  as 
the  vessel  was  making  a  land- 
ing, guilty  of  contributory  neg- 
ligence  Wash.  382 

STANDING  IN  CAR. 
passenger  standing  in  street  car 
injured  by  sudden  jerk  of  car. . 

P»-  «43 

passenger  standing  in  street  car 

injured    by   car    running    into 

bumper  at  terminus Pa.  143 

STATE. 

in  the  courts  of  the  United  States, 
the  judge,  in  submitting  case  to 
jury    may,    at    his    discretion, 
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;TATE  -^Continued. 

whenever  he  thinks  it  necessary 
to  assist  jury,  comment  upon 
the  evidence  and  express  his 
opinion  upon  the  facts,  and  the 
powers  of  such  courts  are  not 
controlled  by  statutes  of  States 
forbidding   judges    to   express 

opinion  upon  the  facts 

U.  S.  Sup.  574 

TATION.    See  also  Platform  of 
Station;  Track. 

;rson  falling  into  hole  at  station 
platform,  caused  by  short  plank 
of  bridge  across  ditch,  used  as 
crossing  place  for  passengers . . 

N.  C.      5 

here  plaintiff,  on  assurance  that 
train  was  late,  crossed  track  at 
station,  but  the  train  being  on 
time  he  was  struck  and  injured 
by  the  train,  it  is  competent  to 
rebut  contributory  negligence, 
to  introduce  declarations  of 
strangers  made  in  plaintiff's 
presence,  that  train  was  late . . . 

Ohio,      8 

rson  falling  from  elevated  way 
or  bridge  leading  to  boat  and 

killed Ore.    44 

ity  and  liability  of  a  carrier  as  to 
its  approaches  to  depot,  etc 

Ore.    44 

itform  of  railroad  station  is  not 
1  public  highway,  and  persons 
jsing  it  other  than  for  passen- 
ger purposes  are  licensees,  to 
whom  the  railroad  company  is 
liable  only  for  willful  or  wanton 

injury Pa.    61 

lere  a  person  not  a  passenger 
was  injured  by  the  breakdown 
>f  a  station  platform,  due  to  a 
arge  crowd  of  persons  gathered 
:o  welcome  a  distinguished  vis- 
tor,  railroad  company  not  lia- 

jle Pa.    61 

:arrier  cannot  maintain  action 
igainst  railroad  company,  either 


STATION  -—Continued, 

at  common  law  or  under  statute, 
for  refusal  to  admit  him  with  his 
carriage  to  station  precincts,  al- 
though public  generally  is  ad- 
mitted   Eng.  rule,     74 

railroad  company  liable  for  in- 
juries to  person  from  sickness 
from  exposure  to  weather  on 
being  ejected  from  train  and  be- 
ing caught  in  storm  while  walk- 
ing to  station Pa.     79 

where  person  walking  to  station 
on  railroad  track  was  struck  by 
train,  the  question  of  negligence 
was  properly  for  jury Pa.  102 

where  passenger  on  station  plat- 
form was  struck  by  the  body  of 
a  woman  who  was  killed  by  train 
at  crossing,  railroad  company 
not  liable,  the  proximate  cause 
of  injury  being  negligence  of 
woman  and  not  that  of  railroad 
company Pa.  IQ3 

boy  on  station  platform  watching 
moving  trains  struck  by  object 
projecting  from  passing  freight 
train ;  railroad  company  not  lia- 
ble  Pa.  103 

passenger  walking  to  end  of  sta- 
tion platform,  although  warned 
of  danger,  struck  and  killed  by 
train,  guilty  of  contributory  neg- 
ligence   Pa.  103 

note  of  Pennsylvania  cases  relat- 
ing to  persons  on  station  plat- 
forms struck  by  trains.  Pa.  103-104 

passenger  struck  and  killed  by 
train  while  he  was  on  station 
platform,  guilty  of  contributory 
negligence  in  standing  too  near 
to  track Pa.  104 

person  on  way  to  station  to  take 
passage  on  train  injured  by  fall- 
ing on  trestle S.  C.  243 

duty  of  carrier  toward  persons  not 
passengers  at  stations Tex.  256 

person  not  passenger  injured  at 
station  by  falling  from  defective 
platform Tex.  256 
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person  waiting  for  friend  injured 
at  station  by  walking  over  de- 
fective platform Tex.  256 

passenger  falling  ofT  station  plat- 
form at  night;  failure  to  ex- 
clude improper  remarks  of 
counsel  as  to  damages,  reversible 
error Tex.  260 

passenger  injured  on  station  plat- 
form.   Tex.  260 

passenger  after  alighting  from 
train  falling  from  station  plat- 
form   Tex.  263 

intoxicated  pers^on  killed  at  station 
after  alighting  from  train;  con- 
tributory negligence Tex.  295 

note  of  Texas  cases  relating  to 
persons  injured  after  alighting 
from  trains,  etc Tex.  295 

liability,  of  railway  company  for 
failure  to  keep  station  room 
warmed  for  passengers  waiting 
there Tex,  297 

when  railway  company  not  liable 
for  exposure  of  passenger  to 
weather  from  failure  to  open 
depot Tex.  299 

where  a  person  while  on  his  way 
to  mail  train  to  mail  letters  was 
injured  by  falling  from  un- 
guarded platform  leading  from 
the  station  to  the  train,  railway 
company  was  liable  for  failure 
to  furnish  safe  passage  to  the 
train Vt.  328 

where  a  passenger,  while  a  lamp 
was  being  trimmed  at  a  station, 
walked  out  in  the  dark  to  the 
end  of  the  platform,  fell  off  and 
was  injured,  she  was  guilty  of 
contributory  negligence. .  .Va.  346 

where  a  pathway  between 
freight  cars  over  a  switch  is 
used  by  patrons  and  employees 
with  knowledge  of  railway  com- 
pany, it  may  be  assumed  that 
the  railway  company  invites 
persons  to  use  such  path,  and 
where  the  cars  were,  without 


STATION  —Continued. 

warning,  run  together  and  a 
person  was  crushed,  the  railway 
company  was  liable Va..  346 

duty  of  railway  companies  to 
keep  its  stations  and  platforms 
in  safe  condition  for  use  of  pas- 
sengers and  others  rightfully 
using  9ame Va.  346 

person  near  station,  watching  mail 
clerk  taking  mail  with  a 
**  catcher,"  struck  and  killed  by 
mail  crane,  railroad  company 
not  liable W.  Va.  409 

person  visiting  operator  at  tele- 
graph office  near  railroad  track 
and  killed  in  wreck  of  office, 
railroad  not  liable W.  Va.  414 

duty  of  railroad  company  to  keep 
its  station  platforms  reasonably 
safe  for  persons  lawfully  using 
same Wis.  472 

passenger  stepping  off  station  plat- 
form while  approaching  train; 
evidence  as  to  injuries Wis.  472 

person  accompanying  another  on 
freight  platform  injured  at  sta- 
tion; railroad  not  liable. .  .Wis.  485 

where  passenger,  while  crossing 
bridge  at  station  was  struck  by 
plank  carried  by  porter,  held  not 
evidence  of  railway  company's 
negligence,  but  question  should 

have  been  left  to  the  jury 

Eng.  rule,  492 

STATUTE. 

limiting  right  of  recovery  of  an 
employee  does  not  apply  to  case 
of  newsboy  injured  on  street  car. 

Pa.  133 

recovery  cannot  be  had  for  loss  of 

life  of  mail  agent  killed  in  col- 
lision, as  a  mail  agent  is  not  a 
passenger  within    meaning   of 

the  statute  of  1868 Pa.  218 

where  company  was  empowered 
to  make  railway  and  charge 
passengers  for  conveyance,  and 
there  was  a  provision  that  no 
action  for  anything   done    or 
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omitted  to  be  done,  under  the 
act,  could  be  brought  without 
twenty  dajs'  notice  in  writing, 
and  plaintiff  brought  action  for 
injury  sustained  while  a  passen- 
ger, no  notice  was  necessary,  as 
action  was  brought  against  com- 
pany as  carriers,  and  not  for 
anything  under  the  act 

Eng.  rule,  23a,  376 

>twithstanding  the  Married 
Woman's  Act,  husband  is  still 
entitled  to  services  of  wife,  and 
wife  cannot  recover  for  loss  of 
time  or  pecuniary  expenses  un- 
less it  be  averred  and  proved 

that  she  is  a  sole  trader Va.  376 

ilroad  company  chartered  by 
the  State,  cannot,  without  legis- 
lative authority,  lease  or  turn 
over  its  road  to  another  com- 
pany and  thereby  exempt  its 
responsibility    for    conduct    of 

road W.  Va,  440 

the  courts  of  the  United  States, 
the  judge,  in  submitting  case  to 
jury  may,  at  his  discretion, 
whenever  he  thinks  it  necessary 
to  assist  jury,  comment  upon 
:he  evidence  and  express  his 
>pinion  upon  the  facts,  and  the 
powers  of  such  courts  are  not 
:ontrolled  by  statutes  of  States, 
Torbidding  judges  to  express 
opinion  upon  the  facts 

U.S.  Sup.  574 

act  of  Congress  makes  the  in- 
jurious escape  of  steam,  prima 
facie  evidence  of  negligence, 
md  the  owners  of  steamboat,  to 
escape  liability,  must  prove 
:here  was  no  negligence 

U.  S.  Sup.  614 

ATUTORY  LIABILITY. 

act  of  Congress  makes  the  in- 
urious  escape  of  steam  prima 
^acie  evidence  of  negligence, 
md  the  owners  of  steamboat,  to 


STATUTORY    LIABILITY  ^Con- 
tinued. 

escape    liability,    must    prove 

there  was  no  negligence 

U.  S.  Sup.  614 

STEALING  A  RIDE. 

railroad  company  not  liable  for 
injury  to  boy  stealing  a  ride  on 
switch  engine Wash.  408 

STEAM. 

an  act  of  Congress  makes  the  in- 
jurious escape  of  steam,  prima 
facie  evidence  of  negligence, 
and  the  owners  of  steamboat,  to 
escape     liability,    must     prove 

there  was  no  negligence 

U.  S.  Sup.  614 

STEAMBOAT. 

where  goods  were  found  at  end 
of  voyage  to  be  injured  by  oil, 
but  there  was  no  direct  evi- 
dence as  to  how  injury  oc- 
curred, there  being  no  oil  in 
the  cargo,  but  oil  was  used  for 
the  engines,  a  finding  of  negli- 
gence was  justified. . .  Eng.  rule,    28 

passenger  on  steamship  injured 
by  sudden  lurch  of  vessel ;  ab- 
sence of  guard  rail  proper  for 
jury  to  consider  on  question  of 
negligence.   Pa.  105 

where  a  passenger  was  killed  in 
an  explosion  on  a  steamboat,  it 
was  erroneous  to  give  binding 
instruction  for  defendants,  the 
accident  raising  a  presumption 
of  neglie^ence  which  it  was  for 
defendants  to  rebut,  and  whether 
evidence  was  sufficient  to  over- 
come presumption  was  for  jury. 
Pa.  105 

passenger  on  steamboat,  walking 
on  unprotected  stairway  and 
thrown  down  by  jar  of  boat  as 
the  vessel  was  making  a  land- 
ing, guilty  of  contributory  neg- 
ligence   Wash.  382 

passenger  drowned  by  sinking  of 
steamboat Wis.  498 
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STEAMBOAT  —Continued, 

carrier  liable  for  failure  to  furnish 
bedclothing  for  passenger  on 
steamboat U.  S.  Sup.  570 

-where  a  libel  was  filed,  claiming 
damages  for  injuries  sustained 
on  steamboat,  proceeding  from 
Sacramento  to  San  Francisco,  in 
California,  case  held  to  be  within 
the  Admiraltj  courts  of  the 
United  States U.  S.  Sup.  614 

skill  is  required  for  proper  man- 
agement of  boilers  and  machin- 
erj  of  steamboat,  and  failure  to 
exert  that  skill  is  gross  negli- 
gence  U.  S.  Sup.  614 

an  act  of  Congress  makes  the  in- 
jurious escape  of  steam,  prima 
facie  evidence  of  negligence, 
and  the  owners  of  steamboat,  to 
escape  liabilitj.must  prove  there 
was  no  negligence.  .U.  S.  Sup.  614 

passenger  injured  bj  explosion  on 

steamboat;  carrier  liable 

U.  S.  Sup.  614 

explosion  of  boiler  on  steamboat 
and  consequent  injuries  to  pas- 
senger,/ri»iayiK:i>  evidence  of 
negfigence U.  S.  Circ.  667 

STEAMBOAT  LANDING, 
person  not  passenger  injured  at 
steamboat  landing Tenn.  247 

STEAMBOAT  MAN. 

the  fact  that  injured  person  was 
a  ''  steamboat  man"  and  car- 
ried gratuitously  according  to 
custom,  does  not  deprive  him 
of  right  of  redress  enjoyed  by 
other  passengers. . .  .U.  S.  Sup.  614 

the  master  of  a  steamboat  has 
power  to  bind  the  boat  by  giv- 
ing a  *'  steamboat  man  "  free 
passage U.  S.  Sup.  614 

STEPS  OF  CAR.     See  also  Plat- 
form OF  Car. 

person  riding  on  front   step  of 
street  car  killed  by  reason  of- 
the    car    leaving    track   owing 


STEPS   OF   CAR-^Coniinued, 

to  misplaced  switch  and  collid- 
ing with  another  car Ohio,    41 

it  is  not  negligence  per  se  to 
stand  on  the  step  of  a  street 
car Ohio,    41 

where  a  passenger  standing  on 
step  of  front  platform  of  street 
car,  fell  or  was  pushed  from 
platform  as  car  was  rounding  a 
curve,  and  was  killed,  ques- 
tions of  negligence  were  for 
jury Pa.  ii3 

boy  riding  on  step  of  front  plat- 
form of  street  car  struck  by  ob- 
ject near  track Pa.  lai 

where  boy  was  pushed  off  step  of 
front  platform  of  street  car  by 
passengens  leaving  the  car,  street 
car  company  not  liable Pa.  laa 

where  boy  was  thrown  off  step  of 
front  platform  of  street  car,  it 
was  error  to  charge  that  absence 
of  fender  or  guard  was  negli- 
gence on  defendant's  part.  Pa.  laa 

it  is  not  contributory  negligence 
per  se  to  ride  on  step  of  front 
platform  of  crowded  sfreet  car 
without  objection  by  driver  or 
conductor Pa.  laa 

newsboy  falling  or  pushed  from 
step  of  platform  of  street  car 
and  run  over  by  another  car. . . 

Pa-  133 

where  passenger  was  struck  by 

trolley  pole  while  riding  on  foot- 
board of  open  street  car,  it  was 
error  to  direct  verdict  for  de- 
fendant, as  question  of  negli- 
gence was  for  jury. R.  I.  ai8 

it  is  as  matter  of  law,  prima  facie 
negligence  to  ride  on  platform 
or  step  of  rapidly  moving  steam 
car Vt.  331 

STOCKMAN.    See  also  Drovbr. 

stockman  travelling  on  a  "dro- 
ver's pass'*  is  not  a  gratuitous 
passenger,  and  clause  in  pass 
exempting    railroad    company 
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TOCKMAN  —Continued, 

from  liabilitj  for  negligence, 
held  not  to  relieye  company 
from  liabilitj  to  stockman  in- 
jured in  collision Ohio,    39 

tipper  of  stock  injured  on  train; 
contract     limiting    liabilitj 

valid S.  Dak.  245 

lipper  of  stock  injured  in  de- 
railment of  train  caused  bj 
running  over  animal  on  track, 
gulltj  of  negligence  in  riding 
in  car  other  than  that  called 

for  in  contract S.  Dak.  345 

)te  of  Texas  cases  relating  to 
persons  riding  on  free  passes . . 

Tex.  312-313 

bere  stockman  was  injured  on 
top  of  car  while  attending  to 
cattle,  bj  striking  against  snow- 
shed,  it  was  error  to  nonsuit,  as 
question  of  negligence  was  for 

jurj Utah,  336 

ipper  locked  in  box  car  and  in- 
jured bj  fire Wis.  563 

>te  of  Wisconsin  cases  relating 
to  stockmen  injured  on  trains. . 

Wis.  562 

over,  in  care  of  stock,  injured 

on  train U.S.  Sup.  624 

K:kman  standing  on  platform  of 
raboose  car  killed  bj  train  com- 
ing in  contact  with  obstruction 
3n  track  and  overturning  car. 

U.  S.  Circ.  App.  651 

te  of  United  States  cases  re- 
lating to  injuries  to  stockmen, 
?tc.,  on  trains. .  U.  S.  Circ.  App.  651 
3ver  injured  while  riding  on 
mgine  with  consent  of  engi- 
leer U.  S.  Circ.  694 

ORM. 

lere  a  train  left  the  track  owing 
:o  the  soil  having  been  washed 
iwaj  bj  an  extraordinarj  fall  of 
-ain,  it  was  held  that  verdict 
or  plaintiff,  in  action  alleging 
lefective  condition  of  track,  was 
Lgainst  evidence,  as  there  was 


STORM  —Continued, 

nothing  to  show  knowledge  of 
condition  bj  railroad  companj. 

Eng.  rule,    73 

railroad  companj  liable  for  inju- 
ries to  person  from  sickness 
from  exposure  to  weather  on 
being  ejected  from  train  and 
being  caught  in  storm  while 
walking  to  station Pa.    79 

STREET  CAR.    See  also  Platform 
OF  Car. 

dress  catching  in  door  or  on  plat- 
form of  street  car  as  passenger 
was  leaving  car Ohio,    33 

where  passenger  riding  on  plat- 
form of  street  car  was  injured 
in  derailment  of  car,  the  proxi- 
mate cause  of  injurj  was  the 
negligent  management  of  the 
car  and  not  plaintiff's  position 
on  platform Ohio,    40 

passenger  boarding  platform, 
knowing  condition  of  car,  and 
falling  from  rear  platform  of 
street  car,  not  entitled  to  re- 
cover  Ohio,    40 

it  is  not  negligence  to  crowd  street 
cars,  or  the  platforms  of  street 
cars Ohio,    40 

note  of  Ohio  cases  relating  to  de- 
railments, riding  on  platforms, 
etc Ohio,  40-41 

derailed  bj  reason  of  excavation 
on  track Ohio,    41 

person  riding  on  front  step  of 
street  car  killed  bj  reason  of 
the  car  leaving  track  owing  to 
misplaced  switch  and  colliding 
with  another  car Ohio,    41 

it  is  not  negligence /er  se  to  stand 
on  the  step  of  a  street  car .  Ohio,    41 

overturned  while  running  at  great 
speed  down  a  grade,  and  pas- 
senger injured Ohio,    41 

riding  on  platform  of  street  car  is 
not  negligence  as  matter  of  law, 
but  is  for  jurj Ohio,    41 

person  alighting  from  street  car, 
walking  around  rear  of  car  and 
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STREET  CAR—Continued. 

in  attempting  to  cross  track, 
struck  by  car  on  other  track, 
guilty  of  contributory  negli- 
gence     Ore.     60 

where  passenger^s  arm  resting  on 
window  sill  of  street  car  was 
struck  by  a  load  of  hay  passing 
along  the  street,  it  was  held  to 
enable  plaintiff  to  recover,  he 
must  not  only  show  he  was 
without  fault,  but  that  defend- 
ant's negligence  was  cause  of 
injury Pa.  106 

passenger  in  street  car  with  arm 
resting  on  window  sill  injured 
in  collision  with  another  car. . 
Pa.  109 

it  is  not  negligence  ^er  se  for 
passenger  to  rest '  his  arm  on 
window  sill  of  street  car Pa.  109 

for  a  passenger  to  voluntarily  put 
his  arm  or  elbow  outside  the 
window  of  a  street  car,  is  negli- 
gence per  se Pa.  109 

where  there  is  conflicting  evi- 
dence as  to  position  of  plaint- 
iff's arm  at  window  sill  of 
street  car,  question  of  negli- 
gence is  for  jury Pa.  109 

where  a  passenger  standing  on 
step  of  front  platform  of  street 
car,  fell  or  was  pushed  from 
platform  as  car  was  rounding  a 
curve,  and  was  killed,  questions 
of  negligence  were  for  jury.  Pa.  iia 

it  is  not  negligence  per  se  for  a 
person  to  stand  on  front  plat- 
form of  crowded  street  car.  .Pa.  iia 

where  a  passenger  while  sitting 
on  driver's  stool  on  front  plat- 
form of  street  car  was  thrown 
off  car  as  same  was  turning 
switch  and  killed,  judgment  of 
nonsuit  was  proper Pa.  lao 

boy  riding  on  step  of  front  plat- 
form of  street  car  struck  by  ob- 
ject near  track Pa.  121 

where  boy  was  pushed  off  step  of 
front  platform  of  street  car  by 


STREET  CAR— Continued, 

passengers  leaving  the  car^ 
street  car  company  not  liable .  . 
Pa.  133 

child  getting  on  front  platform  of 
street  car  by  permission  of 
driver,  and  injured  in  jumping 
therefrom  while  car  was  in  mo- 
tion  Pa    133 

where  boy  was  thrown  oflf  step  of 
front  platform  of  street  car,  it 
was  error  to  charge  that  absence 
of  fender  or  guard  was  negli- 
gence on  defendant's  part.  Pa.  123 

it  is  not  contributory  negligence 
per  se  to  ride  on  step  of  front 
platform  of  crowded  street  car 
without  objection  by  driver  or 
conductor Fa.  123 

note  of  Pennsylvania  cases  relat- 
ing to  infants  injured  on  front 
platforms  of  street  cars.  .Pa.  133-133 

where  boy  carrying  water  for  use 
of  workmen  on  cable  road  was 
injured  by  jumping  or  falling 
off  front  platform  of  street  car, 
railroad  company  not  liable. Fa.  133 

not  negligence  to  stand  upon  rear 
platform  of  street  car,  unless 
person  warned  of  danger. .  .Pa.  126 

where  passenger  standing  on  rear 
platform  of  street  car  was  in- 
jured in  rear  end  collision,  po- 
sition of  plaintiff  held  not  to 
have  been  cause  of  injury. .  .Pa.  126 

person  standing  on  bumper  out- 
side platform  of  street  car  and 
injured  in  rear  end  collision, 
guilty  of  contributory  negli- 
gence   Pa.  126 

person  riding  on  rear  platform  of 
street  car  thrown  off  as  car  was 
rapidly  rounding  curve;  rail- 
road company  liable Pa.  126 

note  of  Pennsylvania  cases  relat- 
ing to  persons  injured  on  rear 
platforms  of  street  cars .  .Pa.  136-127 

newsboy  falling  or  pushed  from 
step  of  platform  of  street  car 
and  run  over  by  another  car  Pa.  133 
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TREET  CKK-— Continued, 

rror  to  nonsuit  inaction  for  dam- 
ages for  death  of  boj  who,  at 
threats  of  driver,  jumped  from 
front  platform  of  moving  street 

car Pa.  133 

issenger  standing  in  street  car 
injured  bj  sudden  jerk  of  car. . 

Pa.  143 

issenger    injured  in  street    car 

bj  sudden  stop  of  car Pa.  143 

issenger  standing  in  street  car 
injured    by    car    running    into 

bumper  at  terminus Pa.  143 

>te  of  Pennsylvania  cases  relat- 
ing to  persons  injured  on  street 

cars Pa.  143 

lere  passenger  was  struck  by 
trolley  pole  while  riding  on 
footboard  of  open  street  ca^;, 
it  was  error  to  direct  verdict  for 
defendant,  as  question  of  negli- 
gence was  for  jury R.  I.  218 

te  of  Texas  cases  relating  to 
persons  injured  after  alighting 

From  trains,  etc Tex.  295 

idence  that  trolley  wire  had 
frequently  broken  admissible  in 
iction  for  damages  for  accident 

caused  by  broken  wire Va.  376 

rson  getting  on  street  car  with 
ntention  of  becoming  a  passen- 
);er,  is  to  be  deemed  a  passen- 
l^er  whether  conductor  collects 

are  or  not Wash.  384 

is  competent  under  allegation 
hat  defendant's  servant  was 
mskillful  in  guiding  defendant's 
;ar,  to  draw  out  of  motorman 
he  condition  of  brake  rod,  to 
ihow  defective  appliance 

Wash.  384 

ing  on  footboard  of  crowded 
)pen  street  car,  without  objec- 
ion  from  defendant's  servants, 
lot  contributory  negligence. . . . 

Wash.  384 

isenger  in  **  dummy  "  of  cable 
ar  struck  by  wheel  of  wagon 
nto  which  car  crashed.  .Wash.  397 


STREET  CkK— Continued. 

passenger  seated  on  motorman 's 
stool  on  front  platform  of  street 
car  injured  in  collision  with 
another  car Wash.  399 

riding  on  front  platform  of  street 

car  is  not  negligence  perse 

Wash.  399 

person  riding  on  front  platform 
of  cable  car,  on  a  pass  limiting 
liability  of  carrier,  cannot  re- 
cover for  injuries  received  on 
account  of  negligence  of  de- 
fendant's servants Wash.  400 

where  passenger  riding  on  foot- 
board of  open  street  car  was 
struck  by  car  coming  in  oppo- 
site direction,  questions  of  neg- 
ligence were  for  jury Wis.  526 

passenger  on  street  car  injured  by 
car  colliding  with  hook  and  lad- 
der truck;  carrier  liable.. Wis.  526 

passenger  riding  on  footboard  of 
open  street  car  injured  by  col- 
lision with  car  standing  on 
track,  guilty  of  contributory 
negligence,  he  knowing  of  dan- 
gerous position  and  that  there 
were  seats  inside  the  car.  .Wis.  530 

where  there  was  conflicting  evi- 
dence as  to  position  of  plaint- 
iff's arm  at  time  of  accident 
Who  was  injured  while  seated 
at  open  window  of  street  car 
with  arm  on  window  sill,  by 
coming  in  contact  with  iron 
post  near  track,  question  prop- 
erly submitted  to  jury 

U.  S.  Circ.  App.  645 

passenger  on  cable  car  injured  by 
shaft  of  wagon  penetrating 
car  U.  S.  Circ.  674 

pulling  down  window  curtains  of 
cable  car  for  protection  against 

weather,  not   negligence 

U.  S.Circ.  672 

passenger  injured  on  cable  car  by 
reason  of  defective  applrance; 
presumption  of  negligence. . . . 
U.    S.    Circ.  679 
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physician's  services-  to  injured 
passenger  not  recoverable 
against  street  railway  company, 
where  it  was  not  shown  that 
physician  was  employed  by 
company's  servant  or  that  serv- 
ant had  authority Ohio,    40 

SUDDEN  START. 

passenger  standing  on  rear  plat- 
form of  freight  train  without 
holding  to  anything,  guilty  of 
negligence  precluding  recov- 
ery for  injury  sustained  by  sud- 
den start  of  train N.  C.      I 

question  of  contributory  negli- 
gence should  have  been  sub- 
mitted to  jury  where  passenger 
on  freight  train  riding  in  ca- 
boose, seats  being  provided, 
was  injured  by  sudden  jerk  of 
train N.  C.      3 

person  injured  by  sudden  start  of 
train  while  riding  in  box  car  of 
freight  train,  guilty  of  contribu- 
tory negligence  in  riding  in 
dangerous  place Okl.    42 

passenger  on  steamship  injured 
by  sudden  lurch  of  vessel ;  ab- 
sence of  guard  rail  proper  for 
jury  to  consider  on  question  of 
negligence Pa.  X05 

passenger  standing  in  street  car 
injured  by  sudden  jerk  of  car. 

Pa.  143 

passenger  injured  in  street  car  by 

sudden  stop  of  car Pa.  143 

passenger  standing  in  street  car 
injured    by  car    running    into 

bumper  at  terminus Pa.  143 

where  passenger  riding  on  outside 
of  stage  coach,  with  back  to 
luggage,  there  being  no  iron 
railing  between  luggage  and 
passengers,  was  thrown  ofT 
coach  by  sudden  jolt,  finding 
for  plaintiff  on  account  of  im- 
proper construction  of  coach 
and    luggage    being    on    seat, 


SUDDEN   START—Comiimued. 

amounted  to  finding  of  negli- 
gence  Eng.  rule,  149^ 

person  while  assisting  employee 
in  cutting  loose  freight  cars  in- 
jured by  sudden  jerk  of  train. . 
Pa.  178 

where  a  passenger  standing  at 
door  of  car  was  injured  by  sud- 
den movement  of  car,  the  bur- 
den was  on  him  to  prove 
defendant's  negligence . .  S.  Dak.  245 

passenger  walking  in  aisle  of  car 
injured  by  sudden  jerk  of  train. 

Tex.  325 

infant  passenger  thrown  from 
platform  of    freight    train    by 

sudden  start  of  train Wis.  532 

express  messenger  acting  as 
brakeman  injured  by  sudden 
start  of  train ;  railroad  not  lia- 
ble  Wis.  561 

passenger  riding  in  caboose  of 
freight  train  injured  by  violent 
jerk  of  train U.  S.  Circ.  68a 

SWITCH. 

person  riding  on  front  step  of 
street  car  killed  by  reason  of 
the  car  leaving  track  owing  to 
misplaced  switch  and  colliding 
with  another  car Ohio,  ■  41 

person  killed  in  derailment  of 
train  caused  by  misplaced 
switch Pa.  18S 

burden  of  proof  upon  railroad 
company  where  train  was  de- 
railed by  misplaced  switch.  .Pa.  197 

TELEGRAPH  OFFICE. 

person  visiting  operator  at  tele- 
graph office  near  railroad  track 
and  killed  in  wreck  of  office, 
railroad  not  liable W.  Va.  414 

THREATS. 

error  to  nonsuit  in  action  for 
damages  for  death  of  boy  who, 
at  threats  of  driver,  jumped 
from  front  platform  of  moving 
street  car Pa.   135 
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ICKET.    See  also  Frbs  Pass. 

erson  who  has  an  open  waj  to 
train,  going  to  place  to  which 
he  bought  a  ticket,  without 
knowledge  that  ticket  was  not 
good  on  such  train,  is  not  a  tres- 
passer  Pa.    79 

OOL  CAR. 

here  person  was  injured  while 
riding  on  tool  car  attached  to 
train,  it  was  error  to  charge 
that  where  conductor  received 
person  as  passenger  such  fact 
made  him  a  passenger Tex.  288 

3P  OF  CAR. 

ilway  comp^anj  not  liable  for  in- 
juries sustained  by  person  rid- 
ing on  top  of  caboose  by  striking 

against  waterspout Tex.  323 

lere  stockman  was  injured  on 
top  of  car  while  attending  to 
cattle,  by  striking  against  snow- 
shed,  it  was  error  to  nonsuit,  as 
question  of  negligence  was  for 
jury Utah,  326 

DRT. 

lere  it  is  not  shown  that  tort  was 
committed  willfully  or  mali- 
ciously, question  of  exemplary 
damages  should  not  be  submit- 
ted   Pa.  133 

mmon  carriers  liable  for  torts 

3f  lessees Wash.  384 

Ilroad  company  not  liable  for 
lets  of  postal  clerks. . . .  W.  Va.  409 

lACK.     See  also  Station. 

lere  train  was  derailed  by  rea- 
lon  of  defective  track,  evidence 
:hat  witness  had  passed  over 
mme  road  two  days  before  the 
iccident  and  had  felt  a  severe 
ar,  and  on  day  of  accident  had 
predicted  that  passengers  would 
'eel  a  jar  at  the  same  point,  and 
:he  same  happened,  was  admis- 
sible to  show  condition  of 
:rack N.  C.       4 


TKhCYi'-Continued, 

mail  agent  injured  in  derailment 
of  train ;  evidence  of  condition 
of  track  other  than  at  place  of 
accident  not  admissible.  .N.  C.      4 

where  plaintiff,  on  assurance  that 
train  was  late,  crossed  track  at 
station,  but  the  train  being  on 
time  he  was  struck  and  injured 
by  the  train,  it  is  competent  to 
rebut  contributory  negligence, 
to  introduce  declarations  of 
strangers  made  in  plaintiff's 
presence,  that  train  was  late. . 
Ohio,      8 

condition  of  crossing  at  time  of 
accident,  whether  thronged 
with  people  or  otherwise,  is  a 
material  circumstance,  and  e\'i- 
dence  as  to  such  condition  is 
competent Ohio,      8 

where  an  injury  is  alleged  to  have 
arisen  from  improper  construc- 
tion of  railway,  the  fact  of  its 
having  given  way  is  prima 
facie  evidence  of  its  insuffi- 
ciency Eng.  rule,    28 

street  car  derailed  by  reason  of 
excavation  on  track Ohio,    41 

person  alighting  from  street  car, 
walking  around  rear  of  car  and 
in  attempting  to  cross  track, 
struck  by  car  on  other  track, 
guilty  of  contributory  negli- 
gence   Ore.    60 

where  a  train  left  the  track  owing 
to  the  soil  having  been  washed 
away  by  an  extraordinary  fall 
of  rain,  it  was  held  that  verdict 
for  plaintiff,  in  action  alleging 
defective  condition  of  track,  was 
against  evidence,  as  there  was 
nothing  to  show  knowledge  of 
condition  by  railroad  company. 
Eng.  rule,     72 

in  an  action  to  recover  for  injuries 
by  being  struck  by  train  after 
being  put  off  defendant's  train 
at  a  dangerous  place,  it  was 
held  that  the  right  to  recover 
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did  not  depend  on  his  showing 
right  to  ride  on  the  train,  but 
upon  the  fact  that  injuries  were 
natural  and  probable  conse- 
quence of  being  put  off  train 
at  such  place Pa.     79 

railroad  company  liable  for  in- 
juries to  person  from  sickness 
from  exposure  to  weather  on 
being  ejected  from  train  and 
being  caught  in  storm  while 
walking  to  station Pa.     79 

note  of  Pennsylvania  cases  relat- 
ing to  persons  injured  on  track. 

Pa.    79 

where  person  walking  to  station 

on  railroad  track  was  struck  bj 
train,   the    question    of    negli- 
gence was  properly  for  jury. . . 
Pa.  loa 

passenger  struck  and  killed  by 
train  while  he  was  on  station 
platform,  guilty  of  contributory 
negligence  in  standing  too  near 
to  track Pa.  104 

the  fact  that  a  train  was  derailed 
owing  to  running  over  a  cow  on 
the  track,  is  not  sufficient  to  re- 
pel presumption  of  negligence, 
the  carrier  being  bound  to  pro- 
vide against  such  accidents . .  Pa.  180 

person  on  way  to  station  to  take 
passage  on  train  injured  by  fall- 
ing on  trestle S.  C  243 

intoxicated  person  on  track,  struck 
and  killed  by  train;  contribu- 
tory negligence Tex.  363 

evidence  as  to  general  reputation 
of  bad  condition  of  railroad 
track,  admissible  to  show  knowl- 
edge of  railroad  company  of 
such  condition Tex.  264 

mere  continuance  of  rain  and  snow 
not  such  an  unforeseen  contin- 
gency as  to  relieve  railroad  com- 
pany from  liability  to  passenger 
for  injuries  caused  by  failure 
to  keep  track  in  repair,  whereby 
train  was  derailed Tex.  264 


if  break  in  rail  was  caused  by  cold 
weather,  which  could  not  have 
been  discovered  in  time  to  pre- 
vent, and  defective  track  did  not 
contribute  to  it,  railroad  com- 
pany not  liable Tex.  264 

intoxicated  person  killed  at  sta- 
tion after  alighting  from  train ; 
contributory  negligence.  .Tex.  295 

note  of  Texas  cases  relating  to 
persons  injured  after  alighting 
from  trains,  etc Tex.  295 

where  train  was  derailed  by  com- 
ing  into  contact  with  cow  on 
track,  the  question  of  negli- 
gence was  for  jury  and  reversi- 
ble error  to  instruct  that 
defendant  was  negligent  if  it 
permitted  weeds  to  grow  on 
track Tex.  305 

where  a  pathway  between  freight 
cars  over  a  switch  is  used  by 
patrons  and  employees  with 
knowledge  of  railway  company, 
it  may  be  assumed  that  the 
railway  company  invites  persons 
to  use  such  path,  and  where  the 
cars  were,  without  warning, 
run  together  and  a  person  was 
crushed,  the  railway  company 
was  liable Va.  346 

person  visiting  operator  at  tele- 
graph office  near  railroad  track 
and  killed  in  wreck  of  office, 
railroad  not  liable W.  Va.  414 

it  is  the  duty  of  a  railroad  com- 
pany to  keep  its  track  free  from 
dangerous  obstructions  of  every 
sort  W.  Va.  420,  435 

person  following  conductor's  di- 
rections as  to  walking  along 
track  after  alighting  from  train, 
falling  into  cattle  g^ard;  rail- 
road liable Wis.  497 

derailment  of  freight  train  on  un- 
completed road;  railroad  not 
liable Wyo.  Terr.  566 

it  is  negligence  on  part  of  railroad 
company  to  leave  a  freight  car 
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standing  on  side  track  so  near 
main  track  as  to  make  collision 
with  an  approaching  train  in- 
evitable   U.  S.  Sup.  571 

assenger's  arm  resting  on 
window  sill  of  car  injured  in 
collision  of  train  with  freight  car 
standing  near  main  track ;  rail- 
road liable U.  S.  Sup.  571 

ridence  as  to  general  condition 
of  railroad,  including  place  of 
accident,  admissible  as  tending 

■ 

to  show  cause  of  accident 

U.  S.  Sup.  574 

licial  reports  to  directors  of  rail- 
road companj  competent  evi- 
dence against  the  company  as 
to  condition  of  road  .U.S.  Sup.  574 
)t  error  to  instruct  that  a  rail- 
way company,  as  a  carrier  of 
passengers,  is  bound  to  keep  its 
track  clear  from  obstructions, 
and  that  cars  on  side  tracks  are 
so  secured  that  they  will  not 
come  on  main  track  to  over- 
throw   trains    that    maj  come 

along U.  S.  Sup.  585 

rson  riding  on  construction 
train,  run  by  contractors  build- 
ing a  railroad,  injured  in 
derailment ;  contractors  not 
liable  unless  accident  directly 
iue  to  their  negligence 

U.  S.  Sup.  638 

LAIN.     See    also    Platform    of 

Iroad  company  not  required  to 
^ive  signals  to  passengers  as  to 

novement  of  trains N.  C.       i 

isenger  standing  on  rear  plat- 
orm  of  freight  train  without 
lolding  to  anything,  guilty  of 
legligence  precluding  recovery 
or  injury  sustained  by  sudden 

tart  of  train N.  C.       i 

isenger  on  freight  train,  know- 
ng  the  risks  incidental  thereto, 
K>and   to    exercise   more  care 
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than  upon  passenger  trains 

N.C.      3 

mail  agent  injured  in  derailment 
of  train ;  evidence  of  condition 
of  track  other  than  at  place  of 
accident  not  admissible.  .N.  C.      4 

where  train  was  derailed  by  rea- 
son of  defective  track,  evidence 
that  w^itness  had  passed  over 
same  road  two  days  before  the 
accident  and  had  felt  a  severe  jar, 
and  on  day  of  accident  had  pre- 
dicted that  passengers  would 
feel  a  jar  at  the  same  point,  and 
the  same  happened,  was  admis- 
sible to  show  condition  of  track. 
N.C.      4 

passenger  sitting  on  arm  of  seat 
in  freight  train,  injured  by 
bumping  of  cars  while  being 
coupled,  guilty  of  contributory 
negligence N.  C.      4 

person  while  en  route  to  join  Con- 
federate army  for  active  service, 
not  entitled  to  recover  for  in- 
juries sustained  on  train.  .N.  C.      5 

but  where  it  was  not  shown  that  a 
Confederate  officer  was  travel- 
ling en  route  to  join  the  Con- 
federate army,  the  carrier  was 
held  liable N.  C.      6 

where  plaintiff,  on  assurance  that 
train  was  late,  crossed  track  at 
station,  but  the  train  being  on 
time  he  was  struck  and  injured 
by  the  train,  it  is  competent  to 
rebut  contributory  negligence, 
to  introduce  declarations  of 
strangers  made  in  plaintiff's 
presence,  that  train  was  late. . . 
Ohio,      8 

passenger  assisting  to  remove  sick 
passenger  from  passenger  coach 
to  caboose,  falling  between  plat- 
forms of  cars;  railroad  liable. . 
Ohio,     16 

passenger  injured  by  explosion 
on  train;  railroad  not  liable.. 
Ohio,    22 
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an  express  messenger  takes  the 
risks  of  accidents  incident  to  his 
business,  but  not  the  risks  re- 
sulting from  negligence  of  rail- 
road company  in  management 
of  its  trains Ohio,     39 

stockman  travelling  on  a  ''dro- 
ver's pass"  is  not  a  gratuitous 
passenger,  and  clause  in  pass  ex- 
empting railroad  company  from 
liability  for  negligence,  held  not 
to  relieve  company  from  lia- 
bility to  stockman  injured  in 
collision Ohio,    29 

an  action  is  maintainable  against 
a  railway  company  for  injury  to 
a  mail  agent  while  upon  one  of 
its  trains Eng.  rule,    31 

passenger  riding  on  hand  car  as- 
sumed risks  of  travel  and  rail- 
road company  not  liable  for 
injury  sustained  in  derailment 
of  the  car Ohio,    40 

person  injured  by  sudden  start  of 
train  while  riding  in  box  car  of 
freight  train,  guilty  of  contrib- 
utory negligence  in  riding  in 
dangerous  place Okl.    42 

a  person  who  gets  upon  freight 
train,  without  knowledge  of  ' 
conductor  and  under  direction 
of  brakeman  goes  into  box  car, 
paying  fare  to  the  brakeman,  is 
not  a  passenger,  but  a  tres- 
passer  Okl.    42 

passenger  injured  in  railroad 
wreck  on  bridge Ore.     59 

passenger  injured  by  engine  col- 
liding with  cars  at  station ;  rail- 
road company  liable  for  acci- 
cident  although  engine  was 
operated  by  person  •*  learning 
the  road"  without  consent  of 
engineer Ore.    60 

in  an  action  to  recover  for  injuries 
by  being  struck  by  train  after 
being  put  off  defendant's  train 
at  a  dangerous  place,  it  was 
held  that  the  right  to  recover 
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did  not  depend  on  his  showing 
right  to  ride  on  the  train,  but 
upon  the  fact  that  injuries  were 
natural  and  probable  conse- 
quence of  being  put  off  train  at 
such  place Pa.     79 

person  who  has  an  open  way  to 
train,  going  to  place  to  which 
he  bought  a  ticket,  without 
knowledge  that  ticket  was  not 
good  on  such  train,  is  not  a 
trespasser Pa.     7<> 

railroad  company  liable  for  in- 
juries to  person  from  sickness 
from  exposure  to  weather  on 
being  ejected  from  train  and 
being  caught  in  storm  while 
walking  to  station Pa.     79 

where  person  walking  to  station 
on  railroad  track  was  struck  by 
train,  the  question  of  negligence 
was  properly  for  jury Pa.  102 

boy  on  station  platform  watching 
moving  trains  struck  by  object 
projecting  from  passing  freight 
train;  railroad  company  not 
liable Pa.  103 

passenger  walking  to  end  of  sta- 
tion platform,  although  warned 
of  danger,  struck  and  killed  by 
train,  guilty  of  contributory 
negligence Pa.  io\ 

note  of  Pennsylvania  cases  relat- 
ing to  persons  on  station  plat- 
forms struck  by  trains.  Pa.  103-104 

passenger  struck  and  killed  by 
train  while  he  was  on  station 
platform,  guilty  of  contributory 
negligence  in  standing  too  near 
to  track Pa.  104 

the  proposition  that  "no  car  is 
roadworthy  if  the  windows  are 
not  so  constructed  as  to  prevent 
the  passengers  from  putting 
their  arms  through  them,** 
while  too  broad  as  a  general 
principle,  applies  where  the 
road  is  so  narrow  as  to  endan- 
ger projecting  limbs Pa.  151 
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3ut  the  principle  overruled  in.  . 
Pa.  156 

there  passenger's  arm  resting 
on  car  window  is  injured  while 
train  is  moving,  defendant's 
negli|;ence  is  not  to  be  in- 
ferred unless  it  is  willfully 
done Pa.  156 

rhere  passenger  was  struck  bj 
missile  while  sitting  at  open 
window  of  car,  it  was  error  to 
direct  that  the  injuries  were 
due  to  defendant's  negligence, 
the  fact  not  raising  a  presump- 
tion of  negligence Pa.  164 

rhere  passenger  seated  at  open 
window  of  car  was  struck  bj  a 
missile,  but  there  was  nothing 
to  show  what  the  missile  was  or 
that  the  accident  was  due  to  de- 
fects in  car,  machinery,  etc., 
direction  of  verdict  for  defend- 
ant was  proper Pa.  173 

'here  infant  passenger  was  killed 
bj  missile  striking  train,  it  was 
error  not  to  charge  that  burden 
was  on  plaintiff  to  prove  acci- 
dent was  due  to  defendant's 
negligence Pa.  174 

ote  of  Pennsylvania  cases  relat- 
ing to  persons  struck  by  missiles 
on  trains Pa.  174 

erson  while  assisting  employee 
in  cutting  loose  freight  cars  in- 
jured by  sudden  jerk  of  train. . 
Pa.  178 

le  fact  that  a  train  was  derailed 
owing  to  running  over  a  cow  on 
the  track,  is  not  sufficient  to  re- 
pel presumption  of  negligence, 
the  carrier  being  bound  to  pro- 
vide against  such  accidents .... 
Pa.  180 

^rson  killed  in  derailment  of 
train  caused    by  misplaced 

switch Pa.  188 

e  fact  that  a  person  at  time  of 
accident  was  riding  in  car  not 

intended    for    passengers,  does 
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not  raise  legal  presumption  of 
negligence  on.  the  plaintiff's 
part Pa.  188 

employee,  riding  as  passenger  in 
baggage  car  with  conductor's 
permission,  injured  in  derail- 
ment of  train  caused  by  broken 
rail Pa.  196 

note  of  Pennsylvania  cases  relat- 
ing to  derailment  of  trains 

Pa.  196-197 

passenger  injured  in  derailment 
of  train  caused  by  broken  axle ; 
railroad  company  not  liable  for 
inevitable  accident Pa.  197 

burden  of  proof  upon  railroad 
company  where  train  was  de- 
railed by  misplaced  switch.  .Pa.  197 

railroad  company  liable  for  inju- 
ries sustained  in  derailment  of 
train  due  to  defective  condition 
of  track Pa.  197 

where  plaintiff  voluntarily  stood 
on  rear  platform  and  fell  off 
while  train  was  in  motion,  it 
was  error  not  to  charge  contrib- 
utory negligence Pa.  198 

where  passenger  was  pushed  off 
rear  platform  of  train  by  other 
passengers,  question  of  negli- 
gence was  for  jury Pa.  205 

sick  person,  not  a  passenger,  in- 
jured in  collision  while  in  mail 
car,  guilty  of  negligence  in  rid- 
ing in  car  without  consent  of 
railroad  company Pa.  207 

person  killed  in  railroad  wreck; 
erroneous  instruction  as  to  dam- 
ages   Pa.  2 10 

passenger  on  train  injured  by  vio- 
lent coupling  of  cars  at  station, 
burden  of  proving  negligence 
on  plaintiff Pa.  214 

noteof  Pennsylvania  cases  relating 
to  accidents  on  trains.  .Pa.  214-218 

person  riding  in  baggage  car 
against  rules  of  railroad  com- 
pany killed  in  collision;  com- 
pany not  liable Pa.  215 
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boy,  six  years  old,  falling  off  coal 
train  and  killed ;  defendant  not 
liable Pa.  215 

newsboy  killed  on  train ;  defend- 
ant not  liable Pa.  215 

boy  jumping  from  sand  car  and 
injured;  defendant  not  liable. . 

Pa.  215 

persop  riding  on  free  pass  injured 
in  collision;  railroad  company 
liable Fa.  317 

where  mail  agent  was  injured  in 
collision;  question  of  damages 
should  not  have  been  left  en- 
tirely to  jury,  but  compensa- 
tory damages  only  should  have 
been  charged Pa.  217 

recovery  cannot  be  had  for  loss  of 
life  of  mail  agent  killed  in  col- 
lision, as  a  mail  agent  is  not  a 
passenger  within  meaning  of 
the  statute  of  1868 Pa.  218 

declarations  of  person  injured 
on  front  platform  of  train  made 
shortly  after  accident  that  the 
injury  arose  from  his  own  fault, 
properly  left  to  the  jury.  .S.  C  225 

whether  passenger  had  notice 
that  standing  on  platform  of 
train  was  prohibited  was  for 
jury  to  determine S.  C.  235 

right  of  action  of  mail  agent  to 
recover  for  injuries  sustained  in 
derailment  of  train  caused  by 
defective  trestle  breaking 
down S.  C.  235 

passenger's  arm  projecting  from 
window  of  car  injured  in  col- 
lision; negligence  for  jury. . . . 
S.  C.  237 

shipper  of  stock  injured  on  train ; 
contract  limiting  liability, 
valid S.  Dak.  245 

shipper  of  stock  injured  in  de- 
railment of  train  caused  by  run- 
ning over  animal  on  track, 
guilty  of  negligence  in  riding 
in  car  other  than  that  called 
for'  in  contract S.  Dak.  245 
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where  a  passenger  standing  at 
door  of  car  was  injured  by  sud- 
den movement  of  car,  the  bur- 
den was  on  him  to  prove 
defendant's  negligence. .  S. Dak.  345 

person  riding  on  freight  train 
with  conductor's  permission, 
knowing  it  was  against  rules  of 

'  railroad  company,  assumes 
risks  of  accident Tenn.  250 

passenger  riding  on  freight  train 
assumes  risks  peculiar  to  that 
mode  of  travel Tenn.  253 

passenger  injured  in  derailment 
of  car  caused  by  colliding  with 
cow  on  track;  railroad  com- 
pany liable Tenn.  253 

intoxicated  person  on  track, 
struck  and  killed  by  train ;  con- 
tributory negligence Tex.  263 

mere  continuance  of  rain  and 
snow  not  such  an  unforeseen 
contingency  as  to  relieve  rail- 
road company  from  liability  to 
passenger  for  injuries  caused 
by  failure  to  keep  track  in  re- 
pair, whereby  train  was  derailed. 
Tex.  264 

note  of  Texas  cases  relating  to 

derailment  of  trains,  etc 

Tex.  264-265 

accident  to  a  passenger  caused  bj 
derailment  of  train  raises  pre- 
sumption of  defendant's  negli- 
gence which  latter  must  rebut. 
Tex.  273 

person  guilty  of  contributory  neg- 
ligence in  remaining  in  bag- 
gage car,  he  knowing  it  to  be 
more  dangerous  there  than  in 
passenger  car,  and  could  not  re- 
cover for  injuries  sustained  in 
derailment  of  train Tex.  274 

note  of  Texas  cases  relating  to  de- 
railment of  trains  caused  by 
animals  on  track Tex.  274 

derailment  of  train  or  breaking 
down  of  cars,  prima  facie  evi- 
dence of  negligence.   Eng.  rule,  276 
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^rson  riding  on  free  pass  injured 
in  derailment  of  train ;  railroad 

company  liable Tex.  279 

issenger  standing  at  open  door 
of  car  and  hand  injured  by  door 
being  closed,  guilty  of  contrib- 
utory negligence Tex.  280 

le  of  railway  company  that 
freight  and  passengers  will  be 
carried  on  separate  trains,  is 
reasonable,  and  a  party  who, 
in  violation  of  such  rule,  rides 
on  a  freight  train  and  is  injured, 

cannot  recover Tex.  283 

tlroad  company  not  liable  for 
death  of  person  riding  on 
Freight  train  against  rules,  where 
rach  train  was  wrecked . . .  Tex.  282 
isenger  injured  while  riding  on 
land    car;    railroad    company 

iable Tex.  288 

ere  person  was  injured  while 
iding  on  tool  car  attached  to 
rain,  it  was  error  to  charge 
hat  where  conductor  received 
lerson  as  passenger  such  fact 

nade  him  a  passenger Tex.  288 

te  of  Texas  cases  relating  to 
>ersons  injured  on  hand  cars, 

;tc Tex.  288-290 

:e  of  Texas  cases  relating  to  in- 
ants  injured  on  hand  cars,  etc. 

Tex.  289-290 

11  agent  putting  his  head  out 
>f  window  of  car  and  struck 
Jid  killed  by  object  on  track. . 

Tex.  290 

e  of  Texas  cases  relating  to 
nail  agents  injured  on  train .... 

Tex.  290 

oxicated  person  killed  at  sta- 
ion  after  alighting  from  train ; 
ontributory  negligence . . .  Tex.  295 
e   of   Texas   cases  relating  to 
'ersons  injured  after  alighting 

rom  trains,  etc Tex.  295 

ith  of  infant  from  exposure  to 
old  from  failure  of  railroad 
ompany  to  heat  car Tex.  299 
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passing  between  cars  to  get  to 
warm   car  was   the    proximate        ! 
cause    of    injury  to  passenger 
and  not  the  failure  to  heat  car. 
Tex.  299 

plaintiff's  arm  resting  on 
window  sill  struck  by  object 
near  track Tex.  300 

where  train  was  derailed  by  com- 
ing into  contact  with  cow  on 
track,  the  question  of  negli- 
gence was  for  jury  and  reversi- 
ble error  to  instruct  that  de- 
fendant was  negligent  if  it 
permitted  weeds  to  grow  on 
track Tex.  305 

note  of  Texas  cases  relating  to 
derailment  of  trains. .  .Tex.  305-306 

where  the  wife  and  child  of  one 
of  defendant's  agents  boarded  '• 
a  train,  and  the  child  was  in- 
jured in  a  derailment,  the  fact 
that  they  were  travelling  with- 
out paying  fare,  did  not  consti- 
tute them  trespassers Tex.  312 

note  of  Texas  cases  relating   to 
persons  riding  on  free  passes . . 
Tex.  312-313 

person  killed  by  reason  of  train 
falling  through  bridge  into 
river Tex.  317 

express  agent  injured  by  train 
falling  through  defective  bridge. 

Tex.  317 

passenger  walking  in  aisle  of  car 
injured  by  sudden  jerk  of  train. 

Tex.  325 

railway  company  not  liable  for 
inconvenience  to  passenger  be- 
coming fastened  in  water-closet 

on  train Tex.  326 

where  stockman  was  injured  on 
top  of  car  while  attending  to 
cattle,  by  striking  against  snow- 
shed,  it  was  error  to  nonsuit,  as 
question  of  negligence  was  for 

jury ,  Utah,  326 

it  is  as  matter  of  law,  prima  facie 
negligence  to  ride  on  platform 
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or  step  of  rapidly  moving  steam 

car Vt.  331 

passenger  falling  from  platform 
of  moving  train,  not  entitled  to 
recover  where  he  voluntarily 
occupied  such  position  on  the 

train Vt.  331 

where  a  pathway  between  freight 
cars  over  a  switch  is  used  by 
patrons    and    employees    with 
knowledge  of  railway  company, 
it  may    be    assumed    that  the 
railway    company    invites  per- 
sons   to    use    such    path,    and 
where  the  cars  were,  without 
warning,    run    together  and  a 
person  was  crushed,  the   rail- 
way company  was  liable.. Va.  346 
in  an  action    against   a  railway 
company  for  injuries  sustained 
in  a  collision,  a  plea  that  the 
accident  was  due  in  part  to  the 
negligent  management  of  both 
trains    was   bad    in    form    as 
amounting  to   not  guilty,  and 
in  substance  for    not  showing 
that  the  management  of  plaint- 
ijff's  train  was    negligent,  and 
that    by    ordinary     care    they 
would  have  avoided  the    con- 
sequences of  defendant's  negli- 
gence  Eng.  rule,  359 

derailed  by  ridge  of  stone  falling 

upon  track Va.  366 

death  of  person  caused  by  wreck 
of    train   in   bridge   disaster. . 

Va.  367 

breaking  through  trestle ;  defend- 
ant's negligence  not  established. 

Va.  370 

person  sitting  near  door  and  fall- 
ing from  caboose  of  freight 
train,    guilty    of    contributory 

negligence Va.  374 

inconvenience  caused  to  passenger 
by  sleeping  car  being  detached 

from  train Va.  375 

passenger  injured  by  fall  of  upper 
berth  in  emigrant  car;  burden 


TRAIN  —Continued, 

to  establish  contributory  negli- 
gence on  defendant Wash.  401 

it  is  legal  negligence  for  a  passen- 
ger to  ride  in  fast-going  coach 
with  his  arm  protruding  out  of 

window W.  Va.  420,  435 

but  to  rest  the  arm  upon  the  win- 
dow sill  is  not  negligence  fer  se. 

W.  Va.  420 

intoxicated  person  riding  on  plat- 
form of  train ;  duty  of  conduc- 
tor   after    notice    of    person's 

condition W.  Va.  440,  459 

intoxicated  person    falling  from 
platform  of  car,guiltyof  contrib- 
utory negligence. . .  W.  Va.  440, 459 
where  passenger  had  his  arm  on 
window  sill  of  car  and  was  in- 
jured by  his  arm  coming  into 
contact  with  bridge,  question  of 
negligence  was  for  jury   . .  Wis.  500 
in  action  for  injuries  caused  by 
derailment  of  train,  a  special 
verdict  that  the  track  ties  were 
not  in  good  condition  and  that 
defendant's  negligence  caused 
the  injury  to  plaintiff,  is  fatally 
defective  in  that  the  question 
of  proximate  cause  is  not  sub- 
stantially answered  by  it.  .Wis.  507 
passenger  injured  by  reason    of 
derailment  of  train  caused  by 
train  coming  in  contact  with  a 

cow  on  track Wis.  518 

person  leaping  from  freight  train 
to  avoid  accident  in  derailment 

of  train Wis.  523 

person  who  goes  on  freight  train 
supposing  it  to  be  a  passenger 
train  is  entitled  to  rights  of  pas- 
senger until  informed  of  his 
mistake  in  character  of  train  . . 

Wis.  53» 

infant  passenger  thrown  from 
platform    of    freight    train    by 

sudden  start  of  train Wis.  532 

where  passenger  travelling  on  free 
pass  was  injured  in  collision 
with  freight  train,  question  of 
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gross  negligence  was  for  jurj. 

Wis.  546 

:press  messenger  acting  as  brake- 
man  injured  bj  sudden  start  of 
train;  railroad  not  liable.  .Wis.  561 
is  negligence  on  part  of  railroad 
company  to  leave  a  freight  car 
standing  on  side  track  so  near 
main  track  as  to  make  collision 
with  an  approaching  train  in- 
evitable  U.  S.  Sup.  571 

issenger's  arm  resting  on  win- 
dow sill  of  car  injured  in  colli- 
sion of  train  with  freight  car 
standing  near  main  track;  rail- 
road liable U.  S.  Sup.  571 

ssenger  injured  by  reason  of 
car  being  thrown  from  track  in 
consequence  of  worn-out  rail 
and    rotten   cross- ties 

U.  S.  Sup.  574 

lin  thrown  from  track  by  collid- 
ing with  coal  car  which  had  es- 
caped from  side  track,  and 
passenger  injured. . .  U.  S.  Sup.  585 
)t  error  to  instruct  that  a  rail- 
way company,  as  a  carrier  of 
passengers,  is  bound  to  keep  its 
track  clear  from  obstructions, 
an.d  that  cars  dn  side  tracks  are 
so  secured  that  they  will  not 
come  on  main  track  to  over- 
throw  trains    that    may  come 

along U.  S.  Sup.  585 

ilroad  company  liable  for  injury 
to  passenger  caused  by  fall  of 
sleeping  berth  in  slieeping  car 

attached  to  train U.  S.  Sup.  593 

oper  to  instruct  that  if  plaintiff 
was  lawfully  on  engine  at  time 
of  collision,  and  he  was  injured 
by  gross  negligence  of  one  of 
defendant's  servants,  he  was  en- 
titled to  recover,  notwithstand- 
ing he  was  a  stockholder,  riding 
by  invitation  of  president  of 
company,  paying  no  fare,  and 

not  in  usual  passenger  cars 

U.  S.  Sup.  602 
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drover,  in  care  of  stock,  injured 
on  train U.S.  Sup.  624 

plaintiff,  owner  of  a  patented 
car  coupling,  travelling  on  a 
free  pass  on  defendant's  train 
and  injured  in  derailment  of 
train,  held  to  be  passenger  for 
hire,  and  not  competent  for  de- 
fendant to  stipulate  for  immu- 
nity expressed  on  back  of  pass. 
U.S.  Sup.  638 

mail  agent  injured  in  derailment; 
burden  of  proof. . .  .U.  S.  Sup.  644 

passenger  injured  in  derailment 
of  train  on  road  operated  by 

two  corporations  jointly 

U.S.  Circ.  App.  648 

stockman  standing  on  platform  of 
caboose  car  killed  by  train  com- 
ing in  contact  with  obstruction 
on  track  and  overturning  car. . 
U.  S.  Circ.  App.  651 

note  of  United  States  cases  relat- 
ing to  injuries  to  stockmen,  etc., 
on  trains U.  S.  Circ.  App.  651 

passenger  riding  in  caboose  of 
freight  train  injured  by  violent 
jerk  of  train U.  S.  Circ.  680 

passengers  injured  in  derailment 
of  train U.  S.  Circ.  684 

passenger's  arm  resting  on  win- 
dow sill  of  car  struck  by  freight 
car U.  S.  Circ.  684 

passenger  contracting  cold  by 
reason  of  cold  condition  of  car. 
U.S.  Circ.  689 

child  injured  while  travelling  on 
train  in  custody  of  mother,  may 
maintain  action  although  no 
fare  was  paid  for  its  transporta- 
tion  Eng.  rule.  696 

TRAP. 

a  trespasser,  having  knowledge 
that  there  were  spring  guns  in 
a  wood,  cannot  recover  for  in- 
jury sustained  in  accidentally 
treading  on  latent  wire  and  fir- 
ing off  gun Eng.  rule,     74 
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where  defendant  set  a  spring  gun, 
without  notice,  in  a  garden  com- 
pletelj  walled  round,  and 
plaintiff  in  climbing  over  wall 
in  pursuit  of  a  fowl  was  shot, 
action  was  maintainable  and  de- 
fendant Hable Eng.  rule,     74 

^uery  —  whether  a  person  is  au- 
thorized in  fixing  dog-spears  in 
his  woods,  or  whether  he  is 
answerable  inaction  forinjurj 
to  a  dog  ? Eng.  rule,    74 

TRESPASSER. 

a  person  who  gets  upon  freight 
train,  without  knowledge  of 
conductor  and  under  direction 
of  brakeman  goes  into  box  car, 
paying  fare  to  the  brakeman,  is 
not  a  passenger,  but  a  tres- 
passer  Okl.     42 

a  person  who  finds  game  on  his 
own  land  cannot  justify  pursu- 
ing it  into  land  of  another. . . . 
Eng.  rule,     74 

having  knowledge  that  there  were 
spring  guns  in  a  wood,  cannot 
recover  for  injury  sustained  in 
accidentally  treading  on  latent 

wire  and  firing  off  gun 

Eng.  rule,    74 

where  defendant  set  a  spring  gun, 
without  notice,  in  a  garden 
completely  walled  round,  and 
plaintiff  in  climbing  over  wall 
in  pursuit  of  a  fowl  was  shot, 
action  was  maintainable  and 
defendant  liable. ..  .Eng.  rule,     74 

person  who  has  an  open  way  to 
train  going  to  place  to  which 
he  bought  a  ticket,  without 
knowledge  that  ticket  was  not 
good  on  such  train,  is  not  a 
trespasser Pa.    79 

boy  on  station  platform  watching 
moving  trains  struck  by  object 
projecting  from  passing  freight 
train;  railroad  company  not 
liable Pa.  103 


TRESPASSER— Ctfi»/i»««/. 

where  boy  carrying  water  for  use 
of  workmen  on  cable  road  was 
injured  by  jumping  or  falling 
off  front  platform  of  street  car, 
railroad  company  not  liable. . 
Pa.  123 

sick  person,  not  a  passenger,  in- 
jured in  collision  while  in  mail 
car,  guilty  of  negligence  in  rid- 
ing in  car  without  consent  of 
railroad  company Pa.  207 

boy,  six  years  old,  falling  off  coal 
train  and  killed ;  defendant  not 
liable Pa.  215 

newsboy  killed  on  train ;  defend- 
ant not  liable Pa.  215 

boy  jumping  from  sand  car  and 
injured;  defendant  not  liable. . 

Pa.  215 

where  the  wife  and  child  of  one  of 
defendant's  agents  boarded  a 
train,  and  the  child  was  injured 
in  a  derailment,  the  fact  that 
they  were  travelling  without 
paying  fare,  did  not  constitute 

them  trespassers Tex.  312 

railroad  company  not  liable  for 
injury  to  boy  stealing  a  ride  on 

switch  engine Wash.  408 

infant  trespasser  injured  on  coal 
train;  railroad  company  not 
liable U.S.  Sup.  644 

TRESTLE. 

right  of  action  of  mail  agent  to  re- 
cover for  injuries  sustained  in 
derailment  of  train  caused  by 
defective  trestle  breaking  down. 

S.  C.  235 

person  on  way  to  station  to  take 
passage  on  train  injured  by  fall- 
ing on  trestle S.  C.  243 

train  breaking  through  trestle ;  de- 
fendant's negligence  not  estab- 
lished   Va.  370 

TROLLEY  POLE. 

where  passenger  was  struck  by 
trolley  pole  while  riding  on 
footboard  of  open  street  car,  it 
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was  error  to  direct  verdict  for 
defendant,  as  question  of  neg- 
ligence was  for  jury R.  I.  3i8 

ROLLEY  WIRE. 

idence  that  trolley  wire  had  fre- 
quently broken,  admissible  in 
action  for  damages  for  accident 
caused  by  broken  wire Va.  376 

NITED  STATES  COURTS. 

the  courts  of  the  United  States, 
the  judge,  in  submitting  case  to 
iury,  may,  at  his  discretion, 
whenever  he  thinks  it  necessary 
to  assist  jury,  comment  upon 
the  evidence  and  express  his 
>pinion  upon  the  facts,  and  the 
powers  of  such  courts  are  not 
:ontroUed  by  statutes  of  States, 
forbidding   judges    to    express 

>pinion  upon  the  facts 

U.S.  Sup.  574 

SHICLE. 

lere  a  person,  by  permission  of 
iriver  of  defendant's  cart,  but 
without  defendant's  authority, 
rode  in  the  cart,  and  was  injured 
by  being  thrown  out,  action  did 
DOt  lie  against  owner  of  cart . . . 

Eng.  rule,  76,77,  78 

lere  child  climbing  on  wheel  of 
wagon  left  in  street  by  a  serv- 
ant was  injured  by  some  other 
children  starting  the  horse, 
master  was  held  liable 

Eng.  rule,     77 

ssenger  in  "dummy"  of  cable 
car  struck  by  wheel  of  wagon 
into  which  car  crashed . .  Wash.  397 
ssenger  on  cable  car  injured  by 
shaft  of  wagon  penetrating  car. 

U.  S.  Circ.  674 

ERDICT. 

e  Supreme  Court  will  not  usu- 
ally interfere  to  reduce  amount 
of  verdict  in  action  not  founded 
on  contract,   where    same  has 


VY.VCD\Z1— Continued. 

had  sanction  of  jury  and  the 
lowercourts Ohio,     16 

it  would  be  error  to  instruct  jury 
to  make  special  findings  with- 
out regard  to  general  verdict, 
where  statute  provides  for  spe- 
cial findings  upon  condition 
of  general  verdict  being  re- 
turned  Okl.     43 

where  a  train  left  the  track  owing 
to  the  soil  having  t)een  washed 
away  by  an  extraordinary  fall 
of  rain,  it  was  held  that  verdict 
for  plaintiff,  in  action  alleging 
defective  condition  of  track, 
was  against  evidence,  as  there 
was  nothing  to  show  knowledge 
of  condition  by  railroad  com- 
pany  Eng.    rule,     73 

where  a  passenger  was  killed  in 
an  explosion  on  a  steamboat,  it 
was  erroneous  to  give  binding 
instruction  for  defendants,  the 
accident  raising  a  presumption 
of  negligence  which  it  was  for 
defendants  to  rebut,  and  whether 
evidence  was  sufficient  to  over- 
come presumption  was  for 
jury Pa.  105 

where  passenger  seated  at  open 
window  of  car  was  struck  by  a 
missile,  but  there  was  nothing 
to  show  what  the  missile  was  or 
that  the  accident  was  due  to  de- 
fects in  car,  machinery,  etc. ,  di- 
rection of  verdict  for  defend- 
ant was  proper Pa.  173 

not  sufficient  to  object  that 
verdict  is  not  warranted  by 
evidence,  but  objection  should 
state  that  there  is  no  material 
testimony  to  support  verdict. . 
Tenn.  247 

for  $4,250,  excessive,  where  old 
lady  72  years  old,  was  struck  by 
box  on  landing  stage,  breaking 
her  leg Tenn.  247 

for  $10,000  for  personal  injuries 
suffered  in  derailment  of  train, 
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not  excessive,  but  $3,500  for  ex- 
emplary damages  reversed .  Tex.  264 

for  $5,000  actual  damages  for  in- 
juries to  married  woman  caused 
bj  derailment  of  train  not  ex- 
cessive, but  $6,000  for  exem- 
plary damages  reversed .  . .  Tex.  264 

for  $10,000  for  personal  injuries 
suffered  in  derailment  of  train 
reversed  for  erroneous  instruc- 
tions on  damages  and  negli- 
gence  Tex.  265 

for  $5,000  reversed  for  improper 
remarks  of  counsel  in  compar- 
ing the  case  at  bar  with  a  case 
in  which  verdict  for  same 
amount  was  rendered Tex.  325 

for  $500  for  inconvenience  caused 
by  sleeping  car  being  detached 
from  train,  excessive Va.  375 

in  action  for  injuries  caused  by 
derailment  of  train,  a  special 
verdict  that  the  track  ties  were 
not  in  good  condition,  and  that 
defendant's  negligence  caused 
the  injury  to  plaintiff,  is  fatally 
defective  in  that  the  question 
of  proximate  cause  is  not  sub- 
stantially answered  by  it.  .Wis.  507 

for  $2,500  for  death  of  person  55 
years  old,  who  could  earn  $2.25 
working  ten  hours  a  day,  and 
upon  whose  labor  family  de- 
pendent for  support,  not  exces- 
sive   Wis.  546 

for  $10,000  for  injuries  sustained 
by  person  riding  over  uncom- 
pleted road  by  reason  of  derail- 
ment of  freight  train 

Wyo,  Terr.  566 

for  $2,000  for  breaking  of  passen- 
ger's arm  while  resting  on  win- 
dow sill  of  street  car  by  coming 
into    contact    with    post    near 

track,  not  excessive 

U.S.  Circ.  App.  645 

VESSEL. 

passenger  on  steamship  injured 
by  sudden  lurch  of  vessel ;   ab- 


VESSEL — Continued. 
sence  of  guard  rail  proper  for 
jury  to  consider  on  question  of 
negligence Pa.  105 

where  a  passenger  was  killed  in 
an  explosion  on  a  steamboat,  it 
was  erroneous  to  give  binding 
instruction  for  defendants,  the 
accident  raising  a  presumption 
of  negligence  which  it  was  for 
defendants  to  rebut,  and 
whether  evidence  was  sufficient 
to  overcome  presumption  was 
for  jury Pa.  105 

in  action  to  recover  damages  for 
injury  occasioned  by  collision 
between  two  vessels,  the  ques- 
tion for  jury  was  whether  the 
damage  was  caused  entirely  by 
defendant's  negligence,  or 
whether  plaintiff  himself  con- 
tributed by  his  own  negligence. 

Eng.  rule,  358 

passenger  on  steamboat  walking 
on  unprotected  stairway,  and 
thrown  down  by  jar  of  boat  as 
the  vessel  was  making  a  land- 
ing, guilty  of  contributory  neg- 
ligence   Wash.  382 

one  who  puts  up  a  staging  around  a 
vessel  under  contract  with  ship- 
owner, is  liable  for  injuries  to  a 
painter  who  was  employed  by 
a  ship  painter  who  contracted 
with  the  shipowner  to  paint 
the  vessel Eng*  rule,  491 

passenger  drowned  by  sinking  of 
steamboat Wis.  498 

master  of  a  vessel  has  no  general 
authority  from  owner  to  sign 
bills  of  lading  for  goods  not  re- 
ceived on  board Eng.  role,  616 

VOLUNTEER. 

person  while  assisting  employee 
in  cutting  loose  freight  cars  in- 
jured by  sudden  jerk  of  train.  . 
Pa.  178 

WAITING  ROOM. 
liability  of  railway  company  for 
failure  -  to  keep  station    room 
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wanned  for  passengers  waiting 
there Tex.  297 

WAREHOUSE. 

:t  of  servants  in  negligently  low- 
ering goods  from  warehouse, 
renders  owner  liable  for  injury 
to  person  lawfully  using  private 
way  to  warehouse . . .  Eng.  rule,  491 

TARNING. 

issenger  walking  to  end  of  sta- 
tion platform,  although  warned 
of  danger,  struck  and  killed  by 
train,    guilty    of    contributory 

negligence Pa.  103 

3t  negligence  to  stand  upon  rear 
platform   of  street  car,  unless 

person  warned  of  danger Pa.  126 

issenger's  arm  striking  bridge ; 
railroad  not  liable  if  timely  no- 
tice was  given  of  danger,  which 
plaintiff  might  have  avoided . . . 

Pa.  144 

efore  passing  through  dangerous 
place,  driver  of  stage  coach 
bound  to  notify  passengers, 
that  they  may  alight 

Sng.  rule,  149 

uty  of  driver  of  stage  coach  to 
caution  passengers  when  coach 
is  about  to  pass  over  road  at- 
tended with  danger. . U.  S.  Circ  655 

iTATER-CLOSET. 

lilway  company  not  liable  for  in- 
convenience to  passenger  be- 
coming fastened  in  water-closet 
on  train Tex.  336 

^TEATHER. 

rhen  railway  company  not  liable 
for  exposure  of  passenger  to 
weather  from  failure  to  open 
depot Tex.  399 

VHEEL. 

assenger  in  **  dummy "  of  cable 
car  struck  by  wheel  of  wagon 
into  which  car  crashed.  .Wash.  397 


WIDOW. 

proper,  on  question  of  damages, 
for  widow  to  show  she  had  no 
means  except  what  husband 
furnished  her,  as  it  tended  di- 
rectly to  show  pecuniary  loss  by 
death  of  hu8l>and Wis.  546 

WINDOW.     See  also  Arm  out  of 
Window. 

where  a  passenger  sitting  at  an 
open  window  of  a  car  with  his 
elbow  slightly  extended  outside 
the  window  was  injured  by  a 
stick  of  wood  falling  through 
window,  it  was  error  to  nonsuit, 
the  facts  being  for  jury  to  de- 
termine   Ore.     50 

where  passenger's  arm  resting  on 
window  sill  of  street  car  was 
struck  by  a  load  of  hay  passing 
along  street,  it  was  held  to  en- 
able  plaintiff  to  recover,  he  must 
not  only  show  he  was  without 
fault,  but  that  defendant's  neg- 
ligence was  cause  of  injury . .  Pa.  106 

for  a  passenger  to  voluntarily  put 
his  arm  or  elbow  outside  the 
window  of  a  street  car,  is  negli- 
gence ^er  se Pa.  109 

it  is  not  negligence  fer  se  for  pas- 
senger to  rest  his  arm  on  win- 
dow sill  of  street  car Pa.  109 

passenger  in  street  car  with  arm 
resting  on  window  sill  injured 
in  collision  with  another  car. . 
Pa.  109 

where  there  is  conflicting  evi- 
dence as  to  position  of  plaintiff's 
arm  at  window  sill  of  street  car, 
question  of  negligence  is  for 
jury Pa.  109 

passenger's  arm  striking  bridge; 
railroad  not  liable  if  timely  no- 
tice was  given  of  danger,  which 
plaintiff  might  have  avoided . . . 
Pa.  144 

the  proposition  that ''  no  car  is 
roadworthy  if  the  windows  are 
not  so  constructed  as  to  prevent 
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the  passengers  from  putting 
their  arms  through  them," 
while  too  broad  as  a  general 
principle,  applies  where  the 
road  is  so  narrow  as  to  endan- 
ger projecting  limbs Pa.  151 

but  the  principle  overruled  in.. 

Pa.  156 

where  passenger's  arm  resting  on 
car  window  is  injured  while 
train  is  moving,  defendant's 
negligence  is  not  to  be  inferred 
unless  it  is  willfully  done..  Pa.  156 

where  traveller  puts  his  elbow  or 
arm  out  of  car  window,  with- 
out qualifying  circumstances,  it 
is  negligence  ix  se;  and  on  such 
facts  it  is  duty  of  court  to  de- 
clare it  negligence  in  law.  .Pa.  156 

where  passenger  was  struck  by 
missile  while  sitting  at  open 
window  of  car,  it  was  error  to 
direct  that  the  injuries  were 
due  to  defendant's  negligence, 
the  fact  not  raising  a  presump- 
tion of  negligence Pa.  164 

where  passenger  seated  at  open 
window  of  car  was  struck  by  a 
missile,  but  there  was  nothing 
to  show  what  the  missile  was 
or  that  the  accident  was  due  to 
defects  in  car,  machinery,  etc., 
direction  of  verdict  for  defend- 
ant was  pro|>er Pa.  173 

it  is  not  duty  of  railroad  company 
to  place  screens  at  car  windows 
to  prevent  passengers  putting 
their  heads  or  arms  out  or  pro- 
tect them  from  missiles  thrown 
from  outside Pa.  174 

passenger's  arm  projecting  from 
window  of  car  injured  in  col- 
lision ;  negligence  for  jury  .... 

S.  C.  237 

plaintiff's  arm  resting  on  window 
sill  struck  by  object  near  track. 

Tex.  300 

where  plaintiff  while  sitting  with 
his  arm  protruding  outside  the 


WINDOW  —C<7J»/iJ»««rf. 

open  window  of  railroad  car  in 
rapid  motion,  was  struck  by 
some  wood  near  track,  it  was 
held  that  protrusion  of  his  arm 
from  open  window  was  contrib- 
utory negligence Va.  354 

it  is  legal  negligence  for  a  pas- 
senger to  ride  in  fast-going 
coach,  with  his  arm  protruding 
out  of  window W.  Va.  420,  435 

but  to  rest  the  arm  upon  the 
window  sill  is  not  negligence 
^er  se W.  Va.  420 

where  passenger  had  his  arm  on 
window  sill  of  car  and  was  in- 
jured by  his  arm  coming  into 
contact  with  bridge,  question  of 
negligence  was  for  jury. .  .Wis.  500 

passenger*s  arm  resting  on  win- 
dow sill  of  car  injured  in  colli- 
sion of  train  with  freight  car 
standing  near  main  track ;  rail- 
road liable U.  S.  Sup.  571 

where  there  was  conflicting  evi- 
dence as  to  position  of  plaint- 
iff's arm  at  time  of  accident, 
who  was  injured  while  seated  at 
open  window  of  street  car  with 
arm  on  window  sill,  by  coming 
in  contact  with  iron  post  near 
track,  question  properly  sub- 
mitted to  jury 

U.  S.  Circ.  App.  645 

passenger's  arm  resting  on  win- 
dow sill  of  car  struck  by  freight 
car U.  S.  Circ.  684 

WINDOW  CURTAINS. 

pulling  down  window  curtains  of 
cable  car  for  protection  against 

weather,  not  negligence 

U.  S.   Circ.  674 

WIRE. 

evidence  that  trolley  wire  had  fre- 
quently broken,  admissible  in 
action  for  damages  for  accident 
caused  by  broken  wire Va.  376 


Index* 


829 


ITNESS. 

rmitting  witness  to  go  upon 
stand  a  second  time,  to  correct 
previous  statement,  is  within 
discretion  of  court Tenn.  347 

RECK. 

ssenger     injured     in    railroad 

nrreck  on  bridge Ore.    59 

vvas  proper  to  admit  evidence 
in  regard  to  portions  of  railroad 
bridge  not  involved  in  wreck 
IS  tending  to  show  unsafe  con- 
lition  of  the  wrecked  part  of 
lie  bridge Ore.    59 


VfKECK—Continued, 

person  killed  in  railroad  wreck; 
erroneous  instruction  as  to  dam- 
ages   Pa.  310 

railroad  company  not  liable  for 
death  of  person  riding  on  freight 
train  against  rules,  where  such 
train  was  wrecked Tez.  38a 

death  of  person  caused  hy  wreck 
of  train  in  bridge  disaster. .  Va.  367 

person  visiting  operator  at  tele- 
graph office  near  railroad  track 
and  killed  in  wreck  of  office, 
railroad  not  liable W.  Va.  414 
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